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Alaska

By Kimberlee A. Colbo, Jimmy E. White, and Elle M. Darcy

P roduct liability law in Alaska, like the state itself, is relatively new ground, first having been recognized 
in 1969.1 Alaska’s rule of strict liability is essentially a modified version of Restatement (Second) of Torts, 

§402A (1965), with the primary difference being Alaska’s rejection of the requirement that a plaintiff prove 
the product at issue is “unreasonably dangerous.”2 The Alaska Supreme Court routinely refers to and follows 
the comments to Restatement (Second) of Torts §402A when addressing issues of Alaska product liability 
law.3 In those cases where the Alaska Supreme Court has specifically declined to follow §402A’s Comments it 
has done so to adopt a rule of increased liability against manufacturers.4

PRE-SALE DUTIES

What is the General Scope of the Duty to Warn and Instruct in Alaska?
The law governing failure to warn as a basis for strict product liability is well-established in Alaska: “[a] 
product is defective if the use of the product in a manner that is reasonably foreseeable by the defendant 
involves a substantial danger that would not be readily recognized by the ordinary user of the product and 
the manufacturer fails to give adequate warning of such danger.”5 It is the knowledge of the ordinary user of 
the product which is relevant to the duty to warn rather than what the actual user in the case actually knew.6 
In Prince, the Alaska Supreme Court reversed the trial court’s decision to award summary judgment to the 
manufacturer on the basis of the product user’s assumption of risk, holding that such subjective knowledge 
was relevant only to apportionment of fault, and not to the underlying question of liability for failure to 
warn.7 In Keogh v. W.R. Grasle, Inc., the court noted that the “ordinary consumer” standard is necessarily 
objective rather than subjective:

 1 Clary v. Fifth Avenue Chrysler Center, Inc., 454 P.2d 244 (Alaska 1969).
 2 Shanks v. Upjohn Co., 835 P.2d 1189, 1198 (Alaska 1992).
 3 Ellis v. Coleman Co., 2000 U.S. App. LEXIS 19510, 2000 WL 1131893 (9th Cir. 2000).
 4 Id.
 5 Keogh v. W.R. Grasle, Inc., 816 P.2d 1343, 1348 (Alaska 1991) (citing Ross Laboratories v. Thies, 725 P.2d 1076, 1078 

(Alaska 1986)). See also Patricia R. v. Sullivan, 631 P.2d 91, 102 (Alaska 1981) (finding a jury instruction flawed 
where it failed to note that a product is only required to have warnings as to those hazards or dangers that would not 
be readily recognized by the ordinary user of the product).

 6 Prince v. Parachutes, Inc., 685 P.2d 83, 88 (Alaska 1984).
 7 Id. at 89.
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The focus in a strict product liability case is on the product, not on the conduct of the defendant. [cites 
omitted]. If the defendant knew that one individual consumer could not safely use its product, that 
defendant may be negligent. That defendant will not be strictly liable…unless the product fails to meet 
the safety expectations of the ordinary consumer.8

Relationship between Duty to Warn and Duty of Safe Design

The Alaska Supreme Court has not discussed a “duty of safe design” in any of its decisions to date. The court 
has concluded that, under a strict liability failure to warn theory, “if the plaintiff proves that the product 
as marketed posed a risk of injury to one who uses the product in a reasonably foreseeable manner and the 
product is marketed without adequate warnings of the risk, the product is defective.”9 “If such a defect is the 
proximate cause of the plaintiff’s injuries, the manufacturer is strictly liable unless the defendant manufac-
turer can prove that the risk was scientifically unknowable at the time the product was distributed to the 
plaintiff.”10 Under the strict language of the test for defect under a failure to warn theory, the obligation to 
warn of risks in the unavoidably unsafe product would appear to exist if such dangers would not be known 
by the ordinary consumer and were not otherwise open and obvious.

Theories of Liability (Including Restatement)

With respect to strict products liability claims for failure to warn, Alaska follows the Restatement (Second) of 
Torts §402(a). Claims for failure to warn can also be asserted under a negligence theory.

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer

To date, the Alaska Supreme Court’s decisions with respect to duties to warn in strict products liability 
cases has been limited to manufacturers, with those in the chain of distribution (distributor and retailer) 
being subject to liability as well for any breach of that duty by the manufacturer. The court has not imposed 
a separate duty to warn on distributors and retailers under a strict liability theory, although the court has 
recognized that a claim for failure to warn can be asserted under a negligence theory against a repair shop.11 
The obligations of a component manufacturer with respect to the duty to warn have not been addressed by 
Alaska Courts.

Was the Warning or Instructions Adequate?

Factors to Consider

In Shanks v. Upjohn Co., the Alaska Supreme Court set forth the following criteria for evaluating the ade-
quacy of a warning:

 8 816 P.2d 1343, 1352 (Alaska 1991).
 9 Shanks, 835 P.2d at 1199, (citing Prince, 685 P.2d at 88).
 10 Id. (citing Heritage v. Pioneer Brokerage & Sales, Inc., 604 P.2d 1059, 1063-64 (Alaska 1979)). See also Caterpillar 

Tractor Co. v. Beck, 624 P.2d 790, 792 (Alaska 1981), superseded by statute on other grounds as recognized in Smith 
v. Ingersoll-Rand Co., 14 P.3d 990 (Alaska 2000). See also AS 09.17.060.

 11 Lindsey v. E & E Automotive & Tire Service, Inc., 241 P.3d 880 (Alaska 2010).
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In most cases, for a warning to be adequate, it should: 1) clearly indicate the scope of the risk or danger 
posed by the product; 2) reasonably communicate the extent or seriousness of harm that could result 
from the risk or danger; and 3) be conveyed in such a manner as to alert the reasonably prudent per-
son. See First National Bank of Albuquerque v. Nor-Am Agricultural Products, Inc., 88 N.M. 74, 537 P.2d 
682, 691-93 (1975).

In strict liability cases, the Alaska Supreme Court has indicated the need for and sufficiency of warnings 
should be expressed without reference to negligence principles.12

Location of Warning (On Product or In Instructions)

The Alaska Supreme Court has not decided any cases in which it specifically addressed whether for a warn-
ing to be considered adequate, it had to be on the product or in the instructions or both. However, in Shanks 
v. Upjohn Co., the Alaska Supreme Court held that strict liability may be predicated on the inadequacy of the 
directions or instructions for the safe use of the product.13 Further, in Prince v. Parachutes, the trial court had 
granted summary judgment in favor of the manufacturer based on a causation argument, as well as based on 
an argument about plaintiff’s knowledge of the inherent risks associated with using the parachute in ques-
tion. One of the arguments raised by the plaintiff was that in order for a warning to be adequate, there had 
to be a warning sewn on the parachute and not just included in a user manual.14 The Alaska Supreme Court 
did not specifically decide this issue, but did reverse summary judgment in favor of the manufacturer and 
remanded the case to the trial court for a determination of the adequacy of the warning as well as a determi-
nation of causation.

Contents of Message—Conspicuousness

The Alaska Supreme Court has not commented specifically on how conspicuous a warning on a product has 
to be, separate from the general factors it has held should be considered in evaluating whether a warning 
was adequate.

Obvious Hazards

Alaska, like most other jurisdictions, does not require that a manufacturer warn of an open and obvious 
danger.15 The court in Maddox acknowledged that “[c]ourts appear universally to agree with the Restatement 
that a seller is not liable for injuries caused by an obviously dangerous product.”16 In reaching its decision, the 

 12 Patricia R. v. Sullivan, 631 P.2d 91, 102 (Alaska 1981) (citing Jackson v. Coast Paint & Lacquer Co., 499 F.2d 809, 812 
(9th Cir. 1974); Cavers v. Cushman Motor Sales, Inc., 95 Cal.App.3d 338, 157 Cal.Rptr. 142 (1979); Anderson v. Heron 
Eng’r. Co., Inc., 604 P.2d 674, 679 (Colo. 1979); Hiigel v. General Motors Corp., 190 Colo. 57, 544 P.2d 983 (1975 (en 
banc); Smith v. United States Gypsum Co., 612 P.2d 251, 254 n.3 (Okl. 1980); Phillips v. Kimwood Co., 269 Or. 485, 525 
P.2d 1033, 1039 (1974); and Little v. PPG Industries, 92 Wash.2d 118, 594 P.2d 911, 914 (1979)).

 13 835 P.2d at 1200, citing Gosewisch v. American Honda Motor Co., 737 P.2d 376 (Ariz. 1987).
 14 685 P.2d at 86-87.
 15 Maddox v. River & Sea Marine, Inc., 925 P.2d 1033, 1037-38 (Alaska 1996).
 16 Id. at 1037 (citing Mele v. Turner, 106 Wash.2d 73, 720 P.2d 787, 790 (1986) (no liability arising from failure to warn 

of obvious danger); and Nichols v. Westfield Indus., Ltd., 380 N.W.2d 392, 400 (Iowa 1985) (supplier’s duty is to warn 
of dangers which are not obvious with respect to use of the chattel in the condition in which it is supplied).

http://web2.westlaw.com/find/default.wl?serialnum=1987052291&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&utid=1&rs=WLW11.07&db=661&tf=-1&findtype=Y&fn=_top&mt=Alaska&vr=2.0&pbc=3C7396E0&ordoc=1992117816
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court relied heavily on Restatement (Second) of Torts §388 cmt. k (1965) and on the following comment by 
Judge (now Justice) Breyer in a 1st Circuit decision:

[I]f the law required suppliers to warn of all obvious dangers inherent in a product, ‘[t]he list of foolish 
practices warned against would be so long, it would fill a volume.’17

The manufacturer’s duty to warn is therefore relieved if the purchaser “may reasonably be expected to 
become aware of [the danger] before placing himself or herself in danger.”18

Reasonably Foreseeable Misuse

The Alaska Supreme Court has held that misuse of a product is a defense. The court has not held that misuse 
is not a defense if it is reasonably foreseeable. In Butaud v. Suburban Marine & Sporting Goods, Inc., the 
Alaska Supreme Court made the following comments about the foreseeability of misuse of a product as it 
related to a comparative negligence defense:

We realize that there is some dispute among commentators concerning foreseeability of misuse of 
products as it affects the doctrine of products liability. However, we are not convinced that the doctrine 
of foreseeability provides a viable conceptual basis upon which to predicate a defense in products lia-
bility cases. It appears to focus on negligence rather than upon proximate cause, which is the primary 
issue in products liability. To require foreseeability is to require the manufacturers to use due care. 
However, in strict liability the manufacturer is liable by operation of law even if he exercises due care; 
and thus, the concept is difficult to apply.19

Foreign Language or Use of Pictorials

The Alaska Supreme Court has not addressed any cases involving foreign language or the use of pictorials 
with respect to warnings claims.

Effect of Promotion

In Hiller v. Kawasaki Motors Corp., U.S.A.,20 the Alaska Supreme Court held that an advertisement that 
“depicted a snowmachine being operated at a fast[] speed and over a high[] embankment” was relevant 
evidence of the foreseeable use of the machine. The court also observed that “foreseeable use” in products 
liability cases focuses on what was foreseeable to the manufacturer. Advertisements, even if not seen by the 
consumer, are evidence of what use was foreseeable to the manufacturer.

Overwarning

The Alaska Supreme Court has not addressed any cases involving an allegation of “overwarning.”

Who Do You Have To Warn?
As a general rule, the duty to warn applies to the “ordinary consumer.”

 17 Plante v. Hobart Corp., 771 F.2d 617, 620 (1st Cir. 1985).
 18 Maddox, 925 P.2d at 1038.
 19 555 P.2d 42, 46 Alaska (1976), superseded by statute on other grounds as recognized in Smith v. Ingersoll-Rand Co., 

14 P.3d 990 (Alaska 2000). See also AS 09.17.060.
 20 671 P.2d 369, 373 (Alaska 1983).

http://web2.westlaw.com/find/default.wl?returnto=BusinessNameReturnTo&docname=CIK(LE10240509)&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=BC-COMPANYSRBD&findtype=l&fn=_top&mt=430&vr=2.0&pbc=BC6E23F9&lvbp=T
http://web2.westlaw.com/find/default.wl?returnto=BusinessNameReturnTo&docname=CIK(LE10131000)&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=BC-COMPANYSRBD&findtype=l&fn=_top&mt=430&vr=2.0&pbc=BC6E23F9&lvbp=T
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Bystanders

The Alaska Supreme Court has not held that there is a duty to warn bystanders.

Allergic Persons

The Alaska Supreme Court has not specifically addressed whether there is a duty to warn allergic persons 
separate and apart from the general obligation to warn the ordinary consumer.

Sophisticated Users

The “sophisticated user” defense/doctrine has not been directly addressed by Alaska courts. However, the 
standard for the duty to warn is based on the ordinary user.

Bulk Supplier

While the “bulk suppliers” doctrine has been referenced in dicta in Alaska, the defenses available to a bulk 
supplier have not been directly addressed. The court in Saddler v. Alaska Marine Lines, Inc.,21 acknowledged 
that this doctrine sometimes provides bulk product manufacturers a defense in failure to warn products lia-
bility cases.22 It did not, however, adopt this doctrine and the Alaska courts have not otherwise addressed the 
obligations of bulk suppliers or applicable defenses.

Learned Intermediary

The learned intermediary doctrine has been recognized by courts in Alaska in the context of prescription 
drugs.23 The court in Polly v. Ciba-Geigy Corp. explained:

The learned intermediary rule carefully allocates the duties of educating physicians, on the one hand, 
and warning patients, on the other, of the risks inherent in prescription medicines. The drug manufac-
turer has a duty to warn physicians, but has no duty to assist physicians in communicating with their 
patients. The rule requires manufacturers to provide physicians with warnings which give “adequate 
notice of possible complications”;24 which are “sufficient to put the physician on notice” of possible 
dangers;25 which “disclose the nature and extent of the danger”;26 and which “reasonably discloses to 
the medical profession all risks inherent in the use of the drug which the manufacturer knew or should 
have known to exist.”27 By so doing, the cases unanimously hold, the manufacturer satisfies its duty.28

 21 856 P.2d 784 (Alaska 1993).
 22 Id. at 789 (citing Lakeman v. Otis Elevator Co., 930 F.2d 1547, 1551 (11th Cir.1991); Rivers v. AT & T Technologies, Inc., 

147 Misc.2d 366, 554 N.Y.S.2d 401, 403-04 (1990); and Groll v. Shell Oil Co., 148 Cal.App.3d 444, 196 Cal.Rptr. 52, 
54-55 (1983).

 23 See Polly v. Ciba-Geigy Corp., 658 F.Supp. 420 (Dist. AK. 1987).
 24 Brooks v. Medtronic, Inc., 750 F.2d 1227, 1231 (4th Cir. 1984).
 25 Kinney v. Hutchinson, 468 So. 2d 714, 718 (La. App. 1985).
 26 Perfetti v. McGhan Medical, 99 N.M. 645, 662 P.2d 646, 650 (N.M. App. 1983).
 27 Williams v. Lederle Laboratories, 591 F. Supp. 381, 384 (S.D. Ohio 1984), (quoting Seley v. G.D. Searle & Co., 67 Ohio 

St. 2d 192, 423 N.E.2d 831 (1981)).
 28 Polly v. Ciba-Geigy Corp., 658 F.Supp. at 422. See also Shanks v. Upjohn Company, 835 P.2d. 1189, 1195 (Alaska 1992) 

(noting that the ordinary consumer expectation test is, in the context of prescription drugs, replaced with the 
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Law Regarding Drugs and Devices
In Shanks v. Upjohn, the court noted:

In the case of prescription drugs, the warnings should be sufficient to put the physician on notice of the 
nature and extent of any scientifically knowable risks or dangers inherent in the use of the drug. See 
Polley v. Ciba-Geigy Corp., 658 F.Supp. 420 (D.Alaska 1987).

…

In determining the adequacy of the warnings and directions in the context of typical prescription 
drugs, it is appropriate for the trier of fact to consider that the warnings and directions were directed to 
the prescribing physician rather than to the patient.29

Is It Always Necessary To Warn?
While not stated in the terms “commonly known dangers,” the legal standard for a manufacturer’s duty to 
warn applies specifically to those dangers not recognized by “the ordinary user.”30 Because the ordinary user 
should be expected to have knowledge of “commonly known dangers,” an obligation to warn of such dangers 
appears not to be contemplated under the Alaska standard.

Is There a Heeding Presumption in This State?
While the question of approval of a “heeding instruction” has not been directly addressed by the Alaska 
Supreme Court, the 9th Circuit Court of Appeals has determined that it is likely that such a presumption 
would be recognized.31 As the Ellis court noted, the Alaska Supreme Court

routinely refers to and follows the comments to Restatement (Second) of Torts §402A when addressing 
issues of Alaska product liability law.32 In those cases where the Alaska Supreme Court has specifi-
cally declined to follow §402A’s Comments it has done so to adopt a rule of increased liability against 
manufacturers.33

Alaska Rule of Evidence 301 states that a presumption creates a burden of going forward and producing 
rebutting evidence and further requires a mandatory instruction if the presumption is not rebutted and 
a permissive instruction where the presumption is adequately rebutted. Given this background, the court 
in Ellis determined it more probable than not that the Alaska Supreme Court would adopt the heeding 
presumption.34

expectations of the physician).
 29 Shanks, 835 P.2d at 1200.
 30 Keogh, 816 P.2d at 1348.
 31 Ellis v. Coleman Co., 2000 U.S. App. LEXIS 19510, 2000 WL 1131893 at *2 (9th Cir. August 2d, 2000).
 32 See, e.g., Palmer G. Lewis Co. v. Arco Chem. Co., 904 P.2d 1221, 1231 (Alaska 1995); Prince v. Parachutes, Inc., 685 

P.2d 83, 87 (Alaska 1984); Hiller v. Kawasaki Motors Corp., 671 P.2d 369, 372 (Alaska 1983).
 33 See Shanks, 835 P.2d at 1198 (refusing to adopt Comment k because many courts had interpreted it to be a blanket 

immunity for drug manufacturers, opting instead for a traditional analysis leaving the potential for liability open); 
and Caterpillar Tractor Co. v. Beck, 593 P.2d 871, 882-83 (Alaska 1979) (“the ‘unreasonably dangerous’ terminology 
of the Restatement unnecessarily limits the scope of liability”).

 34 Ellis, 2000 U.S. App. LEXIS 19510 at 6, 2000 WL 1131893 at *2.
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What Defenses are Available to those within the Chain of Distribution?
Retailers and distributors rely primarily on the doctrine of indemnity to protect themselves in the con-
text of strict product liability actions. The Alaska Supreme Court has described the basis for this policy 
as follows:

It is the manufacturer who can best bear the cost of defective products and distribute that cost most 
equitably throughout society. The manufacturer indemnifies not because of its culpability, but because 
of its position at the head of the product distribution chain. In addition, we can perceive no difference 
between a retailer and a lessor for these purposes.35

Where retailers and distributors are found liable on a strict liability theory, but are not independently 
negligent, indemnity from the manufacturer is available.36 A successor manufacturer can be held liable based 
on the “mere continuation” and “continuity of enterprise” theories of successor liability.37

Is an Expert Required on Warning Issues?
There is no requirement that expert testimony be submitted on the issue of the duty to warn in a strict prod-
uct liability action. Moreover, conformance to a state of the art or industry standard is not a defense to a 
product liability claim.

Has the Duty to Warn Been Preempted with Respect to Any Product in This State?
The duty to warn has not yet been found to be preempted with respect to any product used in Alaska.

POST-SALE DUTIES

General Duty, Including Restatement
In Jones v. Bowie Industries, Inc., the Alaska Supreme Court adopted the Restatement (Third) of Torts: 
Products Liability §10, holding that “a manufacturer has a post-sale duty to inform consumers of its 
products of dangers that became apparent after sale when the danger is potentially life-threatening.”38 
However, the court specifically stated it was not holding that “there is a duty to warn of technological 
improvements or to recall a defective product.”39 A manufacturer is required to provide a post-sale warn-
ing if “a reasonable person in the seller’s position would provide such a warning.”40 A “reasonable person” 
would provide a warning if:

(1) the seller knows or reasonably should know that the product poses a substantial risk of harm to per-
sons or property; and

 35 Koehring Manufacturing Company v. Earthmovers of Fairbanks, Inc., 763 P.2d 499, 503-04 (Alaska 1988).
 36 Id.; See also Heritage v. Pioneer Brokerage and Sales, Inc., 604 P.2d 1059 (Alaska 1979).
 37 Savage Arms, Inc. v. Western Auto Supply Co., 18 P.3d 49 (Alaska 2001).
 38 282 P.3d 316, 335 (Alaska 2012).
 39 Id. at fn.70.
 40 Jones, 282 P.3d at 335.
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(2) those to whom a warning might be provided can be identified and can reasonably be assumed to be 
unaware of the risk of harm; and

(3) a warning can be effectively communicated to and acted on by those to whom a warning might be 
provided; and

(4) the risk of harm is sufficiently great to justify the burden of providing a warning.41

Relationship with Government Regulatory Responsibilities
Alaska courts have not addressed a manufacturer’s post-sale duty to warn and its relationship with govern-
ment regulatory responsibilities.

Who to Warn
Under Alaska law, a manufacturer has a post-sale duty to warn “its consumers” of product dangers that are 
discovered after the sale of goods.42

Warning Adequacy
Alaska courts have not addressed the warning adequacy of a manufacturer’s post-sale duty to warn.

Preemption
The duty to warn has not yet been found to be preempted with respect to any product used in Alaska.

How to Defend
The focus in a strict liability case is on the condition of the product itself.43 “The defendant is strictly liable 
due to the existence of a defective condition in the product.”44 The knowledge and acts of the victim are rele-
vant to the defendant’s defense: comparative negligence, assumption of the risk, or contributory negligence, 
depending upon the jurisdiction.45 In Alaska, comparative negligence by the consumer in causing the injury 
is the most common defense asserted by the manufacturer.

Superseding cause is also frequently used as an affirmative defense by the product manufacturer.46 
Superseding cause is an effective defense when, “after the event and looking back from the harm to the 
actor’s negligent conduct, it appears to the court highly extraordinary that it should have brought about the 

 41 Restatement (Third) of Torts: Products Liability §10(a).
 42 Jones, 282 P.3d at 335.
 43 Caterpillar Tractor Co., 593 P.2d at 883.
 44 Butaud, 555 P.2d at 45.
 45 Prince v. Parachutes, Inc., 685 P.2d at 87 (Alaska 1984). See also Dura Corp. v. Harned, 703 P.2d 396 (Alaska 1985), 

superseded by statute on other grounds as recognized in Christensen v. Alaska Sales & Services, Inc., 335 P.3d 514 
(Alaska 2014).

 46 See generally Dura Corp. v. Harned, 703 P.2d 396 (Alaska 1985), superseded by statute on other grounds as recog-
nized in Christensen v. Alaska Sales & Services, Inc., 335 P.3d 514 (Alaska 2014).
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harm.”47 “A resulting harm is extraordinary when it would not have occurred without the act of a third per-
son or other force following the defendant’s negligence.”48

While the entire Restatement (Third) of Torts has not been affirmatively adopted, the Alaska Supreme 
Court has adopted §16 of the Restatement (Third) of Torts: Apportionment of Liability in Petrolane, Inc. v. 
Robles.49 “Under this approach non-settling defendants are entitled to offset the plaintiff’s damages in pro-
portion to settling parties’ comparative fault.”50

While product liability law in Alaska is relatively new, one issue has appeared repeatedly and it is worth 
noting in handling product liability litigation in this state—the distinction between a manufacturer’s negli-
gence and its strict liability for defective products. As explained above, the product is the subject of attention 
in strict product liability actions and the knowledge or behavior of the actual consumer has little bearing on 
the determination of strict liability. Rather, it is the expectation of the ordinary user that is at issue in evalu-
ating the manufacturer’s duty to warn.

The consumer’s knowledge or actions are not irrelevant, however, when it comes time to apportion the 
damages for the alleged injury. Alaska is a comparative negligence state, and even where a manufacturer is 
found to have failed in its obligation to provide adequate warning regarding a product’s risk to the ordinary 
consumer, the actual knowledge of the injured consumer, his or her behavior in using the product, and 
superseding causes are still critical to the questions of causation and apportionment under AS 09.17.060.
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