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By Stanley A. Cash

A lthough the 1979 Products Liability Act (Code 
of Alabama Sections 6-5-500 to 6-5-525) is still 

viable so as to control certain aspects of a products 
liability action whether brought in warranty, negli-
gence, or under Alabama Extended Manufacturer’s 
Liability Doctrine (AEMLD), some Sections of the 
Act have been declared invalid. For example, the 
statute of repose provision was found unconstitu-
tional in Lankford v. Sullivan, Long & Hagerty, 416 
So. 2d 996, 1004 (Ala. 1982). Further, the Act has a 
provision (Code of Alabama Section 6-5-520) abol-
ishing the collateral source rule. Importantly, in 
Marsh v. Green, 782 So. 2d 223, 232–33 (Ala. 2000), 
the Alabama Supreme Court overruled an earlier 
decision (Am. Legion Post 58 v. Leahey, 681 So. 2d 
1337 (Ala. 1996)) that declared unconstitutional 
Alabama’s general tort reform statute abolishing the 
collateral source rule. Accordingly, it is unlikely that 
the Court would declare Section 6-5-520 invalid.

Restatement (Third) of Torts: 
Products Liability
The Alabama Supreme Court has only referred to the 
Restatement (Third) of Torts: Products Liability in one 
case, Ex parte Chevron Chem. Co., 720 So. 2d 922, 928 
n.6 (Ala. 1998). The court adopted the Restatement’s 
position that two or more factually identical failure to 
warn claims should not be submitted to a jury in the 
same case “under different doctrinal labels.”

The Supreme Court continues to rely on Section 
402A of the Restatement (Second) of Torts. See, e.g., 
id. at 926–27 (discussing the application of Section 
402A to a warning claim grounded in Alabama 
Extended Manufacturer’s Liability Doctrine).

Available Defenses
Assumption of Risk
Assumption of risk is a defense, but the plaintiff’s 
“appreciation” of the hazard is generally an issue 

for the trier of fact. Ford Motor Co. v. Rodgers, 337 
So. 2d 736, 740 (Ala. 1976); see Caterpillar Tractor 
Co. v. Ford, 406 So. 2d 854, 857–58 (Ala. 1981). For 
a discussion of what constitutes an “open and obvi-
ous” hazard and the requirements of proof to show 
assumption of risk on the plaintiff’s part, see Bean v. 
BIC Corp., 597 So. 2d 1350, 1353 (Ala. 1992).

Comparative Fault/Contributory Fault
Alabama has the defense of contributory negligence 
since the AEMLD retained the “fault” concept of 
liability. Casrell v. Altec Indus., Inc., 335 So. 2d 128, 
132–33 (Ala. 1976). In its decision in Dennis v. Am. 
Honda Motor Co., 585 So. 2d 1336, 1339–40 (Ala. 
1991), the Alabama Supreme Court held that con-
tributory negligence in initially causing the accident 
would not defeat a plaintiff’s claim that the rider’s 
motorcycle helmet was defective under AEMLD. 
Dennis confused members of the bench and bar until 
the court’s decisions in Gen. Motors Corp. v. Saint, 
646 So. 2d 564 (Ala. 1994), and Campbell v. Cutler- 
Hammer, Inc., 646 So. 2d 573 (Ala. 1994). These 
decisions make it clear that plaintiff’s contributory 
negligence in the use of a product which contributes 
to the injury causation is a complete defense. In 
Saint, the plaintiff was alleged to have improperly 
used her seat belt (using its so-called “comfort fea-
ture”) and therefore, the Court said the trial judge 
erred in failing to charge the jury on contributory 
negligence in using the belt. Saint, 646 So. 2d at 
568. However, the pattern jury instruction (APJI 
32.13) instruction for use indicates that “plaintiff’s 
negligence in causing the accident is not a defense 
to an AEMLD claim when the alleged contributory 
negligence does not relate to plaintiff’s use of the 
product.” Thus, under the Dennis case it appears that 
in a crashworthiness case, contributory negligence 
in causing the initial accident is not a defense. The 
elements of a crashworthiness claim are the same as 
a design defect claim under AEMLD per APJI 32.07. 
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See, e.g., Uniroyal Goodrich Tire Co. v. Hall, 681 So. 
2d 126, 127–29 (Ala. 1996). Alabama rejected com-
parative fault in Williams v. Delta Int’l Mach. Corp., 
619 So. 2d 1330, 1333 (Ala. 1993), thereby retaining 
pure contributory negligence.

In Mazda Motor Corp. v. Hurst, __ So. 3d __, 2017 
Ala. Lexis 66 (Ala. July 20, 2017), application for reh’g 
denied (Nov. 17, 2017), the Supreme Court considered 
the issue of a contributory negligence jury charge 
and held that in a crashworthiness case involving a 
post- collision fire, plaintiff’s speeding in causing the 
accident was not a defense. Though Mazda argued 
that the driver’s negligent driving contributed to the 
accident, the Court noted that Mazda’s argument 
it was due a contributory negligence charge fell 
short because:

As this Court has explained regarding “crash-
worthiness” claims, such claims do not turn 
on the issue of the accident causation but, 
instead, focus on the alleged defect as being 
the proximate cause of the injury or damage. 
Volkswagen of America, Inc. v. Marinell, 628 
So. 2d 378, 385 (Ala. 1993).

Id. at *44. The Court continued in its analysis by 
noting that there was not substantial evidence 
“upon which a jury could distinguish between a 
rate of speed of Sydney (driver) that would have 
helped cause an accident and a rate of speed that 
would have helped cause this particular fire system 
to fail when it would not have otherwise done so.” 
Id. at *45.

Thus, relying on the prior cases of Dennis and 
Saint (discussed above) the Alabama Supreme 
Court denied Mazda’s appeal based on the 
failure of the trial judge to charge on contribu-
tory negligence.

For a case illustrating contributory negligence 
as a matter of law, see Burleson v. RSR Group Fla., 
Inc., 981 So. 2d 1109 (Ala. 2007). In Burleson, the 
decedent hung his holster with a revolver in it, and 
the gun fell from the holster, struck a desk, and dis-
charged, killing the decedent. Plaintiff claimed the 
revolver should have had a passive safety. The Ala-
bama Supreme Court affirmed summary judgment 
stating that reasonable persons would appreciate 
the danger of having a live cartridge in line with the 
hammer without engaging the manual safety. Id. at 
1113–14.

Seat Belts—Failure to Use
The Alabama Supreme Court has rejected failure 
to use a seat belt as evidence of failure to mitigate 
damages in an automobile negligence case. Britton v. 
Doehring, 242 So. 2d 666, 675 (Ala. 1970). Arguably, 
failure to use an available restraint system in a crash-
worthiness case should be admissible on the issue of 
defect/injury enhancement. Alabama’s mandatory 
seat belt use law provides that failure to comply with 
the law is not evidence of contributory negligence. It 
should be noted that this statute applies only to front 
seat occupants. Ala. Code §32-5B-7 (2017).

Misuse of Product
Misuse is a valid defense. Banner Welders, Inc. v. 
Knighton, 425 So. 2d 441, 448 (Ala. 1982). However, 
the burden of proving misuse, as an affirmative 
defense, rests with the defendant; foreseeable mis-
use will not relieve the manufacturer of liability. 
Kelly v. M. Trigg Enters., Inc., 605 So. 2d 1185, 1192 
(Ala. 1992); Sears, Roebuck & Co. v. Harris, 630 So. 
2d 1018, 1027–28 (Ala. 1993). Ordinarily, misuse 
or conduct of the plaintiff is a factual issue for the 
factfinder. If misuse is foreseeable, it will preclude 
summary judgment. Hicks v. Commercial Union Ins. 
Co., 652 So. 2d 211, 219 (Ala. 1993).

Unanticipated, Unforeseeable, 
or Unintended Use
There is no Alabama law suggesting that a plain-
tiff’s unforeseeable use of a product is a defense. On 
unintended use, see Brownlee v. Louisville Varnish 
Co., 641 F.2d 397, 400–01 (5th Cir. 1981); “Misuse of 
Product,” supra; Gen. Motors Corp. v. Saint, 646 So. 
2d 567–68 (Ala. 1994).

Alteration of Product
In a products liability action, the plaintiff has the 
burden of proving that the product was in sub-
stantially the same condition at the time it caused 
the injury as at the time it left the manufacturer’s 
control. Under the Alabama Extended Manufactur-
er’s Liability Doctrine, however, alterations which 
are “foreseeable,” even though significant, will not 
relieve the manufacturer of liability. The most recent 
case considering “alteration” of a product sufficient 
to absolve the manufacturer is Tanksley v. ProSoft 
Automation, Inc., 982 So. 2d 1046 (Ala. 2007), where 
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the Alabama Supreme Court noted that the product 
“no longer met the original design and function 
expectations.” Id. at 1056; see also Sears, Roebuck 
& Co. v. Harris, 630 So. 2d 1018, 1028 (Ala. 1993); 
Clarke Indus., Inc. v. Home Indem. Co., 591 So. 2d 
458, 462 (Ala. 1991); Beloit Corp. v. Harrell, 339 So. 
2d 992, 995–96 (Ala. 1976); Hannah v. Gregg, Bland 
& Berry, Inc., 840 So. 2d 839, 855–56 (Ala. 2002).

Unavoidably Unsafe Products
The Alabama Supreme Court recognized the 
unavoidably unsafe product defense in Stone v. 
Smith, Kline & French Labs., 447 So. 2d 1301, 1303–
04 (Ala. 1984), a prescription drug case. It allowed 
the defense again in Purvis v. PPG Indus., Inc., 502 
So. 2d 714, 718 (Ala. 1987).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Although the manufacturer has no duty to warn of 
“open and obvious defects,” whether the plaintiff 
appreciated this condition is a question for the trier 
of fact. Ford Motor Co. v. Rodgers, 337 So. 2d 736, 
740 (Ala. 1976); see also Gurley v. Am. Honda Motor 
Co., 505 So. 2d 358, 361 (Ala. 1987), a decision 
whose opinion cited Rodgers. However, the issue 
of whether it is a “jury question as to plaintiff’s 
appreciation of a defective condition” is not thor-
oughly addressed.

Informed Intermediary
The informed intermediary defense is available in 
prescription drug cases. Stone v. Smith, Kline & 
French Labs., 447 So. 2d 1301, 1304 –05 (Ala. 1984). 
It is also available in the general products field. See 
Purvis v. PPG Indus., Inc., 502 So. 2d 714, 719–22 
(Ala. 1987); Ex parte Chevron Chem. Co., 720 So. 2d 
922, 924–29 (Ala. 1998). For an excellent discussion 
of instruction/warning for a medical product to the 
“learned intermediary,” which satisfied the manu-
facturer’s duty, see Morguson v. 3M Co., 857 So. 2d 
796, 801–02 (Ala. 2003).

Sealed Containers
The fact that a product is sold in a sealed container 
does not provide a separate defense to a seller/dis-
tributor. Under Casrell v. Altec Indus., Inc., 335 So. 

2d 128, 132 (Ala. 1976), however, a seller/distributor 
may defend by showing that there was no causal 
connection between its handling of the product 
and the injury. The causal connection inquiry was 
expanded in Huprich v. Bitto, 667 So. 2d 685, 688 
(Ala. 1995), where a three-part test was developed: 
Defendant may show 1) that he received the product 
in the defective condition, 2) that he did not con-
tribute to such condition, and 3) that he had neither 
knowledge of a defective condition nor the opportu-
nity to inspect the product that was superior to the 
knowledge or opportunity of the consumer.

In 2011, the Alabama legislature made it much 
more difficult to sue a distributor or a retailer unless 
one or more enumerated factors exist. For example, a 
distributor must also be the manufacturer or assem-
bler of the final product; have exercised substantial 
control over the “design, testing, manufacture, 
packaging or labeling” of the product, etc. Ala. Code 
§6-5-501(2) (2017).

Fault of Others
Employers have complete immunity under the 
Workmen’s Compensation Act. Ala. Code §25-5-11 
(2017). In addition, there is no contribution among 
tortfeasors in Alabama.

Preemption
Alabama recognizes preemption as a defense, and 
even allows preemption by implication. See Dentson 
v. Eddins & Lee Bus Sales, Inc., 491 So. 2d 942, 944 
(Ala. 1986) (holding that seat belts are not required 
in school buses where the legislature is presumed 
to have considered the issue); Turner v. PFS Corp., 
674 So. 2d 60, 62–63 (Ala. 1995); see also Schwartz v. 
Volvo N. Am. Corp., 554 So. 2d 927, 928 (Ala. 1989); 
Cantley v. Lorillard Tobacco Co., 681 So. 2d 1057, 
1061–62 (Ala. 1996) (holding that a design claim 
under AEMLD is not preempted by the Federal Cig-
arette Labeling and Advertising Act); Gen. Motors 
Corp. v. Kilgore, 853 So. 2d 171, 176 (Ala. 2002); Spain 
v. Brown & Williamson Tobacco Co., 363 F.3d 1183, 
1196–1202 (11th Cir. 2004) (recognizing preemp-
tion as a defense to the AEMLD and failure to warn 
claims under Alabama law and holding that Ala-
bama’s remedy for breach of implied warranty was 
not preempted by the Cigarette Labeling Act.)
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Compliance with Standards
Compliance with statutes and regulations, while not 
a complete defense, is admissible to show absence of 
product defect. Gen. Motors Corp. v. Edwards, 482 
So. 2d 1176, 1198 (Ala. 1985).

Government Contractor Defense
The defense is available in Alabama. See Pietz v. Or-
thopedic Equip. Co., 562 So. 2d 152, 154 (Ala. 1989), 
cert. denied, 498 U.S. 823 (1990). However, certain 
questions are for the jury to answer; e.g., whether the 
product is a military one, whether the government 
approved the precise specifications, and whether the 
contractor warned the government about dangers un-
known to the government. See also Hanks v. Courtesy 
Ford Sales, Inc., 574 So. 2d 731, 731 (Ala. 1990).

State-of-the-Art
Demonstrating a product’s technology to be state-of-
the-art is relevant to proving an absence of defect. 
See Spurlin v. Gen. Motors Corp., 528 F.2d 612, 
615–17 (5th Cir. 1976); Dunn v. Wixom Bros., 493 So. 
2d 1356, 1359 (Ala. 1986).

Privity of Contract
No privity is required to bring a products liability 
action. Bishop v. Sales, 336 So. 2d 1340, 1345 (Ala. 
1976); Keck v. Dryvit Sys., Inc., 830 So. 2d 1, 9 (Ala. 
2002). Privity is required, however, for a breach of 
warranty claim where only “economic loss” is sus-
tained. See discussion of Uniform Commercial Code 
Section 2-318, Alternative B, in Bishop and in Ala. 
Code §7-2-318 (2017).

Disclaimers of Liability
A disclaimer of liability is permissible under the 
Uniform Commercial Code where elements of 
conspicuity and reasonableness are met. Gaylord 
v. Lawler Mobile Homes, Inc., 477 So. 2d 382, 383 
(Ala. 1985).

Failure to Mitigate Damages
The Products Liability Act of 1979 deals specifically 
with mitigation of damages. See Ala. Code §§6-5-520 
to 6-5-525 (2017). In general, the statute provides 
that, in products actions, evidence that plaintiff’s 
medical or hospital expenses have been or will be 

paid or reimbursed by sources other than the defen-
dant is admissible in mitigation of such expenses. 
In Am. Legion Post No. 57 v. Leahey, 681 So. 2d 
1337, 1347 (Ala. 1996), the Alabama Supreme Court 
declared Code of Alabama Section 12-21-45 to be 
unconstitutional. This Section abrogated the collat-
eral source rule in civil cases.

The court revisited this issue in the context of 
the Medical Liability Act of 1987 in Marsh v. Green, 
782 So. 2d 223, 232 (Ala. 2000). In Marsh, the court 
considered the rationale for the abrogation of the 
collateral source rule in civil cases and concluded 
that its earlier decision in Leahey was incorrect; it 
overruled Leahey. Thus, there are two avenues open 
to a products liability defendant to show that medi-
cal or hospital expenses have been or will be paid or 
reimbursed by sources other than the defendant.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Although a plaintiff may recover for breach of an 
implied warranty, provided there is privity (Ala. 
Code §7-2-318 (2017)), there is no recovery in tort 
where the only damage is to the product itself. Lloyd 
Wood Coal Co. v. Clark Equip. Co., 543 So. 2d 671, 
674 (Ala. 1989); Weaver v. Dan Jones Ford, Inc., 679 
So. 2d 1106, 1114 (Ala. Ct. App. 1996). Disallowing 
recovery for damage to the product itself, the United 
States District Court for the Northern District of 
Alabama distinguished cases so holding in Tuscum-
bia City Schools v. Pharmacia Corp., 871 F. Supp. 
2d 1241, 1252–53 (N.D. Ala. 2012). There, the Court 
noted that the school system’s damages were not that 
the light fixtures were not usable, but damages were 
costs for inspection, replacement and remediation 
costs as opposed to damage to the product itself.

Statutes of Limitation
The Products Liability Act of 1979 deals specifically 
with limitation periods in products actions. Ala. 
Code §6-5-502 (2017). In addition, as part of the 
tort reform legislation, all tort actions have a two-
year limitation period. Ala. Code §6-2-38 (2017). It 
should be noted that a breach of warranty action has 
a four-year statute of limitations, but if the product 
is a non- consumer item, the limitation period com-
mences at the time of the product’s tender. Ala. Code 
§7-2-725 (2017).
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Statutes of Repose
The Products Liability Act contained a statute of 
repose. Ala. Code §6-5-502(c) (2017). However, this 
provision was declared unconstitutional by the Ala-
bama Supreme Court in Lankford v. Sullivan, Long 
& Hagerty, 416 So. 2d 996, 1004 (Ala. 1982); see also 
Boshell v. Keith, 418 So. 2d 89, 92 (Ala. 1982).

Useful Safe Life
This is not a defense in Alabama.

Other Common Law and Statutory Defenses
None.

Damages and Joint Liability
Compensatory Damages
Damages recoverable in products liability actions are 
typically the same as those recoverable in personal 
injury claims generally, including damages for men-
tal anguish and future pain and suffering. Uniquely, 
Alabama’s wrongful death statute is solely punitive. 
See “Punitive Damages—Recoverability,” infra.

Punitive Damages

Insurability

Very old case law dealing with punitive damages for 
wrongful death holds that such damages are insur-
able. Am. Fid. & Cas. Co. v. Werfel, 162 So. 103, 106 
(Ala. 1935).

Recoverability

Under the Wrongful Death Act (Ala. Code §6-5-410 
(2017)), the only damages recoverable for wrongful 
death are punitive. Such damages are said to be in 
the nature of a “civil fine,” imposed to punish the 
tortfeasor and to deter others from such conduct. In 
the case of joint tortfeasors, apportionment is not 
allowed. See Black Belt Wood Co. v. Sessions, 514 So. 
2d 1249, 1261–62 (Ala. 1986); see also Campbell v. 
Williams, 638 So. 2d 804, 810 (Ala. 1994). Yet, despite 
the punitive nature of the Wrongful Death Act, the 
Alabama Supreme Court has consistently held that 
no apportionment among tortfeasors is permissible. 
Rose v. Rogers, 632 So. 2d 434, 434–35 (Ala. 1993). 
The statute is unique among the states in that it pro-
vides only for punitive damages. Ala. Code §6-5-410 

(2017); see also Lemond Constr. Co. v. Wheeler, 669 
So. 2d 855, 862 (Ala. 1995); Tatum v. Schering Corp., 
523 So. 2d 1042, 1043 (Ala. 1988); Buchanan v. Col-
lier, 555 So. 2d 134, 136 (Ala. 1989).

Under a provision of Alabama’s tort reform leg-
islation, except in wrongful death cases, punitive 
damages are not recoverable unless there is “clear 
and convincing evidence that the defendant con-
sciously or deliberately engaged in oppression, fraud, 
wantonness, or malice with regard to the plaintiff.” 
Ala. Code §6-11-20(a) (2017). Moreover, non- physical 
injury cases are capped at three times the compen-
satory award or $500,000, whichever is greater. Ala. 
Code §6-11-21(a) (2017). In an injury case, punitive 
damages are capped at three times compensatory 
damages, or a maximum of $1.5 million, whichever 
is greater. Ala. Code §6-11-21(d) (2017). Wantonness 
is defined in Code of Alabama Section 6-11-20(b)(3) 
as “[c]onduct which is carried on with a reckless or 
conscious disregard of the rights or safety of others.” 
As an example of conduct amounting to wanton-
ness in failure to warn of a potential problem, based 
on notice of deaths and injuries arising from a gas 
heater, see Sears, Roebuck & Co. v. Harris, 630 So. 
2d 1031–33 (Ala. 1993). However, for a case defining 
“wantonness” on the part of a manufacturer in the 
context of actual incidence of failure, which reversed 
a large punitive award, see Toole v. McClintock, 999 
F.2d 1430, 1436 (11th Cir. 1993).

In Hobart Corp. v. Scoggins, 776 So. 2d 56 (Ala. 
2000), the Alabama Supreme Court discussed the 
evidence necessary to satisfy Alabama’s requirement 
that “clear and convincing evidence” must be shown 
for an award of punitive damages. Under Code of 
Alabama Section 6-11-20(a), punitive damages may 
not be awarded with respect to “wantonness” unless 
“it is proven by clear and convincing evidence[.]” 
After analyzing the injury history of the meat saw, 
the court concluded that it could not say that plain-
tiff had shown that Hobart had manufactured the 
saw with knowledge that it “had dangerous propen-
sities.” Id. at 60; see also Mobile Infirmary Med. Ctr. 
v. Hogden, 884 So. 2d 801, 809 (Ala. 2003) (defining 
the “clear and convincing” standard for puni-
tive damages).

Alabama’s Pattern Jury Instructions defines the 
level of evidence as:

1. Clear and convincing evidence means evi-
dence that, when weighed against opposing 
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evidence, produces in your mind a firm 
conviction about each element of the claim 
and a high probability that your conclusion 
is correct.

2. Proof by clear and convincing evidence 
requires a level of proof greater than proof 
to your reasonable satisfaction from the 
evidence or the substantial weight of the 
evidence, but it is less than proof beyond a 
reasonable doubt.

APJI 11.03
For a case in which the Alabama Supreme Court 

found substantial evidence of wantonness in design 
of an ATV, see McMahon v. Yamaha Motor Corp., 
USA, 95 So. 3d 769, 773–74 (Ala. 2012). The Court 
noted there was “substantial evidence” for submis-
sion to the jury which could conclude Yamaha had 
specific knowledge of the risk of arm and leg inju-
ries posed in a rollover which it discovered during 
development of the Rhino ATV. The recent case of 
Mazda Motor Corp. v. Hurst, __ So. 3d __, 2017 Ala. 
Lexis 66, at *46–47 (Ala. July 7, 2017), has analysis 
dealing with what proof is necessary for wantonness 
in designing a product. The Alabama Supreme Court 
noted several factors, including: Mazda’s testing 
to FMVSS requirements; no prior claims or suits 
involving the design of the vehicles’ fuel system; 
and no NHTSA complaints about the vehicles’ fuel 
system. In reviewing a $3 million punitive award to 
the injured driver, the Court noted that Mazda had 
no knowledge that the fuel system design “probably 
would result in the kind of fire that occurred in this 
case.” Id. at *57.

Limitations

No statutory limitation exists for damages recovered 
under the Wrongful Death Act. Code of Alabama 
Sections 6-11-24 and portions of Section 6-11-23, 
which legislatively removed the presumption of cor-
rectness of a jury’s award of punitive damages, have 
been found to be unconstitutional limitations on 
recovery. Armstrong v. Roger’s Outdoor Sports, Inc., 
581 So. 2d 414, 421 (Ala. 1991).

Contribution
There is no contribution among joint tortfeasors 
in Alabama. Sherman Concrete Pipe Mach., Inc. v. 
Gadsden Concrete & Metal Pipe Co., 335 So. 2d 125, 
127 (Ala. 1976). Nonetheless, a distributor may pur-

sue a breach of warranty claim against his vendor 
under the Uniform Commercial Code. It should 
be noted that the statute of limitations for a “non- 
consumer” product runs from the product’s initial 
date of tender. Ala. Code §7-2-725(2) (2017).

Indemnification
Indemnity is not available unless the suit is for 
breach of warranty in the sale of a product.

Joint and/or Several Liability
Alabama applies joint and several liability in prod-
ucts liability litigation. See generally Gen. Motors 
Corp. v. Edwards, 482 So. 2d 1176, 1195 (Ala. 1985).

Successor Liability
Alabama recognizes successor liability where there 
is “continuity of the [selling company’s] enterprise.” 
See Andrews v. John E. Smith’s Sons Co., 369 So. 2d 
781, 785 (Ala. 1979); Turner v. Wean United, Inc., 531 
So. 2d 827, 830–31 (Ala. 1988); Clardy v. Sanders, 
551 So. 2d 1057, 1060–61 (Ala. 1989); Rivers v. Stihl, 
Inc., 434 So. 2d 766, 771–72 (Ala. 1983). In Asher v. 
KCS Int’l, Inc., 659 So. 2d 598, 599–600 (Ala. 1995), 
the court reaffirmed the four- factor test described in 
Andrews and quoted extensively from that opinion.

Market Share Liability
There is no market share liability in Alabama.

Elements of Plaintiff’s Case
Products liability actions are typically brought under 
the Alabama Extended Manufacturer’s Liability Doc-
trine. This doctrine was developed in Casrell v. Altec 
Indus., Inc., 335 So. 2d 128, 132–33 (Ala. 1976), and 
Atkins v. Am. Motors Corp., 335 So. 2d 134, 138–41 
(Ala. 1976). As described in Sears, Roebuck & Co. 
v. Haven Hills Farm, Inc., 395 So. 2d 991, 993 (Ala. 
1981), “Casrell and Atkins changed products liability 
in this State from the pure form of negligence theory 
to a modified version of the Restatement (Second) of 
Torts, §402A (1965)[.]” See also Bell v. T.R. Miller Mill 
Co., 768 So. 2d 953, 957 (Ala. 2000).

Under AEMLD, the plaintiff must prove that 
the product was in an unreasonably dangerous or 
defective condition at the time it left the control of 
the manufacturer/distributor, and that the product 
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was in substantially the same condition at the time 
it caused the injury as at the time the manufacturer/
distributor relinquished control. Casrell and Atkins 
are significant because the Alabama Supreme Court 
specifically noted that the “fault concept” was being 
retained. See Brownlee v. Louisville Varnish Co., 
641 F.2d 397, 400 (5th Cir. 1981). Further, the court 
retained the traditional defenses of contributory 
negligence and assumption of the risk. Thus, negli-
gence has been said to be the foundation of an action 
brought under AEMLD. See Andrews v. John E. 
Smith’s Sons Co., 369 So. 2d 781, 785 (Ala. 1979).

Once a “product” has been affixed to a structure, 
it is no longer subject to AEMLD per Wells v. Clowers 
Constr. Co., 476 So. 2d 105, 106 (Ala. 1985) (chimney 
in house), and Keck v. Drvit Sys., Inc., 830 So. 2d 1, 7 
(Ala. 2002).

In 1991, the Alabama Supreme Court expanded 
the burden of proof required to show a “defective” 
product. Now, a plaintiff must not only show that a 
product was “defective and unreasonably danger-
ous,” but must also prove that a safer, practical, alter-
native design was available to the manufacturer at 
the time of the product’s manufacture. Beech v. Out-
board Marine Corp., 584 So. 2d 447, 450 (Ala. 1991). 
The court further held that merely because a guard 
“could have” been developed was insufficient to show 
that an “alternative design” did exist. Id. The court 
specifically followed the Eleventh Circuit decision in 
Elliott v. Brunswick Corp., 903 F.2d 1505 (11th Cir. 
1990), cert. denied, 498 U.S. 1048 (1991).

It is insufficient under AEMLD for a plaintiff 
to show defect in a product even with an expert’s 
opinion that the injury would not occur but for pres-
ence of a defect. Rather, plaintiff’s burden, unless 
the product is unreasonably dangerous within the 
meaning of AEMLD, is to show a specific defect. See 
Jordan v. Gen. Motors Corp., 581 So. 2d 835, 836–37 
(Ala. 1985).

For a case illustrating the proof required for a 
“safer, practical, alternative design, see Hosford v. 
BRK Brands, Inc., 223 So. 3d 199, 203–04 (Ala. 2016).

Alabama did not abrogate or subsume other 
causes of action, i.e., negligence or breach of war-
ranty, in establishing the AEMLD. In two cases 
involving cigarette claims, the Eleventh Circuit 
Court of Appeals certified questions as to whether 
negligence and breach of implied warranty under 
the UCC were viable or had to be brought under the 

AEMLD. Importantly, the Alabama Supreme Court 
analyzed whether a cigarette is an “unreasonably 
dangerous” product under the AEMLD; it held that it 
was not unreasonably dangerous. See Tillman v. R.J. 
Reynolds Tobacco Co., 871 So. 2d 28, 34 (Ala. 2003). 
In Spain v. Brown & Williamson Tobacco Corp., 872 
So. 2d 101, 111 (Ala. 2003), the Alabama Supreme 
Court answered the question of whether AEMLD 
abrogated common law warranty claims; it answered 
in the negative.

Proof in Strict Liability Actions
Pattern Jury Instructions

See Alabama Pattern Jury Instruction No. 32.08. 
APJI 32.22 deals with crashworthiness in connection 
with a claim against an automotive manufacturer 
under AEMLD. In Flemister v. Gen. Motors Corp., 
723 So. 2d 25, 27–28 (Ala. 1998), the court rejected 
a requested charge by plaintiff that the “risk/utility” 
test be used by the jury in deciding whether a prod-
uct was “unreasonably dangerous” or “defective.” 
The Alabama Supreme Court rejected that approach 
and maintained the definition of “unreasonably dan-
gerous” as not fit for its intended purpose and that 
a safer, practical, alternative design was available at 
the time the product was made.

The Pattern Jury Instructions contain an instruc-
tion that compliance with Federal Motor Vehicle 
Standards is relevant on the issue of defect, but is 
“not conclusive and does not provide a defense to 
claims under AEMLD.” APJI 32.22. In addition, in 
a design defect claim under AEMLD, the Pattern 
Jury Instructions have been changed to add a “risk- 
utility” analysis relative to the plaintiff’s burden of 
showing an alternative, practical, and safer design. 
APJI 32.25.

Design or Manufacturing Defect

The plaintiff must prove: that the defendant is 
engaged in the business of designing or manufac-
turing the product; that the defendant did design or 
manufacture the product which was in a defective 
condition unreasonably dangerous when applied to 
its intended use in the usual and customary manner; 
and that the plaintiff, while using the product in its 
usual and customary manner, was injured as a prox-
imate result of the defendant’s unusually dangerous 
design or defective manufacture. The plaintiff must 
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further prove that the product was in a defective 
condition unreasonably dangerous at the time it 
was placed on the market by the defendant and that 
the product at the time of the alleged injury was 
in substantially the same condition as it was at the 
time it was designed or manufactured by the defen-
dant. Atkins v. Am. Motors Corp., 335 So. 2d 134, 141 
(Ala. 1976).

Failure to Warn

The plaintiff must prove that, while using the prod-
uct in its intended manner, he or she was injured as 
a proximate result of the defendant’s failure to warn 
of the potential hazards when using the product. 
Ford Motor Company v. Rodgers, 337 So. 2d 736, 740 
(Ala. 1976)

Post-Sale Duties

A manufacturer may discharge its duty to the ulti-
mate user by giving a warning to the immediate pur-
chaser. Thus, where a manufacturer of solvent gave a 
warning and other material to the distributor, it had 
discharged its duty to warn. Purvis v. PPG Indus., 
Inc., 502 So. 2d 714, 718 (Ala. 1987).

Vendor or Distributor

The plaintiff must show that he suffered injury or 
damage to himself or his property by one who sold 
a product in a defective condition unreasonably 
dangerous to the plaintiff as the ultimate user or 
consumer, if (a) the seller is engaged in the business 
of selling such a product, and (b) it is expected to 
and does reach the user or consumer without sub-
stantial change in the condition in which it is sold. 
Once he has shown these elements, the plaintiff has 
proved a prima facie case, although (a) the seller has 
exercised all possible care in the preparation and sale 
of his product, and (b) the user or consumer has not 
bought the product from, or entered into any con-
tractual relation with, the seller.

In 2011, the Alabama Legislature amended the 
Product Liability Act by adding a provision to Sec-
tion 6-5-521. This amendment states that a “distribu-
tor, wholesaler, dealer, retailer or seller of a product” 
cannot be liable unless it had input into the design, 
manufacture or altered product. The amendment is 
discussed and was held to be retroactive in appli-
cation in Reyes v. Better Living, Inc., 174 So. 3d 342, 
342 (Ala. 2015). If the distributor is not the manu-

facturer or assembler of the final product, it must 
have exercised substantial control over the “design, 
testing, manufacture, packaging or labeling” of the 
product, etc.

Proof in Negligence Actions
Pattern Jury Instructions

See Alabama Pattern Jury Instruction No. 32.00 
et seq.

Elements of Proof

The plaintiff must prove: that the defendant negli-
gently designed, manufactured, distributed, sold, 
or failed to warn of danger posed by the product or 
article in question; that it could have been reasonably 
anticipated by the defendant that the product would 
become inherently or imminently dangerous to 
human life or health when put to its intended, ordi-
nary and customary use; that the product became 
inherently or imminently dangerous to human life 
or health when put to its intended, ordinary and 
customary use; and that the defendant’s negligence 
proximately caused injury to the plaintiff. Tillman 
v. R. J. Reynolds Tobacco Co., 871 So. 2d 31–33 
(Ala. 2003).

Evidence
Qualification of Expert Witness
Alabama has not judicially adopted the expert wit-
ness rule in Daubert v. Merrell Dow Pharms., Inc., 
509 U.S. 579 (1993). Rather, in Courtaulds Fibers, 
Inc. v. Long, 779 So. 2d 198, 202 (Ala. 2000), the 
court looked at the defendant’s challenge to plain-
tiff’s expert with respect to a pollution of soil case. 
The court noted that it did not “abandon” the test 
announced in Frye v. United States, 293 F. 1013, 1014 
(D.C. Cir. 1923).

In 2011 (effective January 1, 2012), the Alabama 
legislature enacted an evidentiary rule that is basi-
cally the Daubert standard. Code of Alabama Section 
12-21-160 requires expert testimony to be grounded 
in “reliable principles and methods” and based on 
“sufficient facts and data.” Section 12-21-160 (Ala. 
Code 1975) led to Alabama Rules of Evidence 702 
being amended to establish new criteria for admissi-
bility of expert scientific testimony. In Mazda Motor 
Corp. v. Hurst, the plaintiff’s expert testified that the 
fuel system was defective as a result of the muffler 
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on the vehicle penetrating the fuel tank during a 
crash sequence. In giving his opinion, Plaintiff’s 
expert said at least 4 times that he used a “scientific” 
approach. Mazda argued that this term should have 
subjected him to the more stringent Daubert rule 
and that the trial court failed to impose that stan-
dard. __ So. 3d __, 2017 Ala. Lexis 66, at *28, 37 
(Ala. July 7, 2013).

In a lengthy discussion the Alabama Supreme 
Court held that merely using the word “scientific” 
did not invoke 702(b) so that the witness was dis-
qualified from his opinions. Rather, the Court noted 
that the expert never specifically said he was rely-
ing on any “science” and plaintiff’s counsel never 
contended his opinion was scientific in nature. The 
Court further noted that Alabama Rule of Evidence 
702(b) also allows expert testimony based on the 
design expert’s technical knowledge and experi-
ence. It also analyzed the expert’s methodology and 
found it was not scientific so as to be subject to the 
Daubert standard.

Spoliation of Evidence
The Alabama Supreme Court has recognized a cause 
of action for spoliation of evidence. See Wal-Mart 
Stores, Inc. v. Goodman, 789 So. 2d 166, 176 (Ala. 
2000). In Smith v. Atkinson, 771 So. 2d 429, 434–36 
(Ala. 2000), it stated that when a third party has 
knowledge of a pending or potential claim and 
thereafter accepted responsibility for the evidence, 
it could be held liable for any damage resulting from 
the loss or destruction of such evidence. In addition, 
the court adopted a rebuttable presumption rule 
thereby allowing the defendant accused of spolia-
tion to overcome the presumption of prejudice by 
showing that the plaintiff would not have prevailed 
in the underlying action even had the evidence been 
available. See also Ala. Power Co. v. Murray, 751 So. 
2d 494, 497 (Ala. 1999); Killings v. Enter. Leasing Co., 
Inc., 9 So. 3d 1216, 1221 (Ala. 2008).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
If process is sent by certified mail, service is accom-
plished when the postal clerk accepts the document. 
Receipt by defendant is shown by mailing a return 
receipt. Ala. R. Civ. P. 4 (i)(2)(C). If a process server 
makes personal service, the plaintiff must ask for 
service by a designated person. Ala. R. Civ. P. 4 (i)(1)
(B).

Answer Time
Thirty days after service. Ala. R. Civ. P. 12(a).

Particularity with which Affirmative 
Defenses must be Raised
By case law, affirmative defenses must be raised 
when facts reveal their existence. There is no need 
to seek court approval to amend an answer when 
outside forty-two days of the first trial setting. There-
after, a party may amend a pleading only by leave of 
Court. Ala. R. Civ. P. 15(a).
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