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By John B. Thorsness and J. Taylor Rounds

Restatement (Third) of Torts: 
Products Liability
The Alaska Supreme Court has recognized and 
adopted discrete sections of the Restatement (Third) 
of Torts: Products Liability. For example, in Bell v. 
Precision Airmotive Corp., 42 P.3d 1071, 1071–72 
(Alaska 2002), the court relied upon Section 20 of the 
Restatement in holding that an overhauler/repairer 
of an engine is strictly liable for selling and install-
ing, during the course of the overhaul, a used, defec-
tive, component part which it billed separately.

In Savage Arms, Inc. v. W. Auto Supply Co., 18 
P.3d 49, 55, 58 (Alaska 2001), the Restatement’s Sec-
tion 12, comment b is cited quite frequently. In this 
successor liability case, the court adopted the tradi-
tional “mere continuation” and the modern “conti-
nuity of enterprise” exceptions to successor liability. 
While the court noted that the Third Restatement 
criticized the modern exceptions, it was generally 
not persuaded by the criticisms. Id. at 58. The court 
also cited the Restatement for its survey of states that 
had either adopted or rejected the various successor 
liability exceptions.

In Alaska Gen. Alarm, Inc. v. Grinnell, 1 P.3d 
98, 105 nn.36, 40 (Alaska 2000), the court cited the 
Restatement’s Section 33, comment f, regarding 
apportioned liability, and comment k regarding 
contribution and the statute of limitations. See also 
Universal Motors, Inc. v. Neary, 984 P.2d 515, 518 n.14 
(Alaska 1999).
In Gen. Motors Corp. v. Farnsworth, 965 P.2d 1209, 
1212 n.1 (Alaska 1998), the Restatement’s Section 16, 
comment a, was cited for the definition of a “crash-
worthiness claim.” The court also cited to Section 16, 
comment d, in describing the debate as to who has 
the burden to apportion injuries in a crashworthi-
ness case. Id. at 1219. The court adopted the majority 
position, supported by the Restatement’s drafters, 
which places the burden of apportioning injury on 
the defendant. Id. at 1219–20

In Jones v. Bowie Indus., Inc., 282 P.3d 316 (Alaska 
2012), the court adopted Section 10 of the Restate-
ment in holding that “a manufacturer has a post-sale 
duty to inform consumers of its products of dangers 
that became apparent after sale when the danger is 
potentially life- threatening.” Id. at 335. However, 
the court expressly declined to impose a duty (1) “to 
warn of technological improvements or” (2) “to 
recall a defective product.” Id. at 335 n.70.

Available Defenses
Assumption of Risk
Assumption of risk, insofar as it relieves a negligent 
defendant of liability where the plaintiff knew of the 
risk, has been disapproved by the Alaska Supreme 
Court as a defense to negligence actions. Leavitt v. 
Gillaspie, 443 P.2d 61, 68 (Alaska 1968). Rather, the 
question is whether a reasonably prudent person in 
the exercise of due care would have incurred the risk 
despite knowledge of that risk, and if so, whether 
that person would have acted in such a manner in 
light of the appreciated risk. Id. Thus, the defense is 
now included within comparative negligence, and 
the term “assumption of risk” is no longer used.

Comparative Fault/Contributory Fault
Under Alaska’s “pure” system of comparative fault, a 
plaintiff may still recover damages even if the plain-
tiff is comparatively at fault for his or her injuries, 
but the plaintiff’s recovery is reduced in propor-
tion to his or her percentage of fault. Alaska Stat. 
§§09.17.060, 09.17.080 (2017); Smith v. Ingersoll- Rand 
Co., 14 P.3d 990, 993 (Alaska 2000); Kaatz v. State, 
540 P.2d 1037, 1049 (Alaska 1975).

Prior to adopting a “pure” comparative fault 
system, products liability cases in Alaska limited a 
plaintiff’s comparative fault to instances of product 
misuse or unreasonable assumption of risk. See 
Smith v. Ingersoll- Rand Co., 14 P.3d 990, 994 (Alaska 
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2000); Butaud v. Suburban Marine & Sporting Goods, 
Inc., 555 P.2d 42, 45–46 (Alaska 1976); Dura Corp. v. 
Harned, 703 P.2d 396, 405 n.5 (Alaska 1985); General 
Motors Corp. v. Farnsworth, 965 P.2d 1209, 1215 n.6 
(Alaska 1998). Under the current “pure” comparative 
fault system, however, the term “fault” is defined 
by statute to include “acts or omissions that are in 
any measure negligent, reckless, or intentional ….” 
Alaska Stat. §09.17.900 (2017). Accordingly, in addi-
tion to product misuse and unreasonable assump-
tion of risk, a plaintiff’s ordinary negligence can 
constitute comparative fault in strict liability cases. 
Smith, 14 P.3d at 994–96.

Seat Belts—Failure to Use
In Hutchins v. Schwartz, 724 P.2d 1194 (Alaska 1986), 
the Alaska Supreme Court held that a plaintiff’s 
failure to use a seat belt is not defined as a defense, 
but is simply one factor to be considered in assessing 
whether plaintiff was comparatively negligent by 
unreasonably failing to avoid the injury or mitigate 
damages. Id. at 1199; see also Alaska Stat. §09.17.900 
(2017) (defining “fault” as including “unreasonable 
failure to avoid an injury or to mitigate damages”). If 
a reasonably prudent person would have used a seat 
belt under the facts and circumstances of the case, 
and if plaintiff suffered more severe injuries as a 
result of not wearing a seat belt, then the jury should 
be permitted to consider this factor in assessing 
damages. Hutchins, 724 P.2d at 1199.

Where the alleged design defect is the lack of a 
safety device, the court will instruct the jury on 
comparative negligence only if the plaintiff (1) know-
ingly uses a defective product, and (2) voluntarily 
and unreasonably encounters the known risk. Dura 
Corp. v. Harned, 703 P.2d 396, 404 (Alaska 1985). The 
defendant bears the burden of proving the plaintiff’s 
actual knowledge of the defect as part of the affirma-
tive defense of comparative negligence. Brinkerhoff 
v. Swearingen Aviation Corp., 663 P.2d 937, 940 
(Alaska 1983).

In Gen. Motors Corp. v. Farnsworth, 965 P.2d 1209 
(Alaska 1998), comparative negligence was asserted 
as a defense to a products liability suit brought by an 
automobile passenger who claimed that she suffered 
injuries in a collision due to a defect in the automo-
bile’s seat restraint system. One question raised was 
whether the passenger had misused the seat restraint 
by wearing the shoulder belt under her arm. Id. at 

1215. The court remanded the case, holding that it 
was error to refuse the defendant’s proposed com-
parative negligence instruction. Id. at 1215–16.

Crashworthiness
Alaska has adopted the crashworthiness doctrine 
as a valid theory of recovery. Gen. Motors v. Farn-
sworth, 965 P.2d 1209, 1212 n.1 (Alaska 1998). Fur-
thermore, Alaska follows the Fox- Mitchell approach 
for apportionment in a crashworthiness case. Id. 
at 1219–20. Under that rule the proven wrongdoer 
bears the burden of limiting its liability. The Alaska 
Supreme Court noted that “it would be unfair to 
require a plaintiff who has already proved that a 
defect was a substantial factor in causing his or her 
injuries to try another case based upon what might 
have happened absent the defect.” Id. at 1220.

Misuse of Product
The Alaska Supreme Court has affirmed that misuse 
of a product by the plaintiff may constitute com-
parative fault and a partial defense to strict liability. 
Gen. Motors Corp. v. Farnsworth, 965 P.2d 1209, 1215 
(Alaska 1998). To establish a plaintiff’s comparative 
fault based on misuse of a product, the defendant 
must establish that the plaintiff knowingly misused 
the product and that such misuse was a proximate 
cause of plaintiff’s injuries. Id.

The misuse of a product may amount to a super-
seding cause and is available as a defense. Dura Corp. 
v. Harned, 703 P.2d 396, 402 (Alaska 1985); Keogh 
v. W.R. Grasle, Inc., 816 P.2d 1343 (Alaska 1991). A 
superseding cause occurs when, “after the event and 
looking back from the harm to the actor’s negligent 
conduct, it appears to the court highly extraordinary 
that it should have brought about the harm.” Dura, 
703 P.2d at 402 (quoting Restatement (Second) of 
Torts §435). However, an intervening cause that lies 
within the scope of the foreseeable risk, or has a rea-
sonable connection to it, is not a superseding cause. 
Id. For example, where a company overused a por-
table air tank that was designed only for occasional 
use of emergency air, and the air tank eventually 
exploded and injured an employee, a superseding 
cause defense was not available to the manufacturer 
because it was not “highly extraordinary” that the 
company would frequently use the air tank. Id. at 
403; see also Morris v. Farley Enters., Inc., 661 P.2d 
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167, 170 (Alaska 1983) (drunk driving fatality which 
occurred after youth who illegally purchased liquor 
from the defendant’s store shared it with his friends 
held foreseeable).

The comparative negligence defense is also appli-
cable if the plaintiff misuses a product and the mis-
use is a proximate cause of injury. See “Comparative 
Fault/Contributory Fault,” supra; Butaud v. Subur-
ban Marine & Sporting Goods, Inc., 555 P.2d 42, 46 
(Alaska 1976).

Unanticipated, Unforeseeable, 
or Unintended Use
A manufacturer must consider not only intended 
uses of the product but reasonably foreseeable uses 
as well. Lamer v. McKee Indus., Inc., 721 P.2d 611, 
615 (Alaska 1986); see also Ross Labs. v. Thies, 725 
P.2d 1076, 1078–79 (Alaska 1986) (it was reasonably 
foreseeable that a product packaged in a container 
which looked like a baby bottle and had a name and 
label similar to another baby product would confuse 
people into thinking that it was, in fact, a baby prod-
uct). “The duty to foresee extends beyond foreseeing 
only careful uses. Mistake, inadvertence, and negli-
gence are everyday occurrences.” Ross Labs., 725 P.2d 
at 1079.

Alteration of Product
For liability to attach, a plaintiff has the burden of 
demonstrating (1) that the product was defective 
as marketed, and (2) that the defect existed at the 
time it left the manufacturer’s possession or control. 
Hiller v. Kawasaki Motors Corp., 671 P.2d 369, 372 
(Alaska 1983) (citing Caterpillar Tractor Co. v. Beck 
(“Beck I”), 593 P.2d 871, 879, 886 n.52 (Alaska 1979), 
appeal after remand, 624 P.2d 790 (Alaska 1981)). A 
substantial alteration or change in a product after 
it leaves the manufacturer will ordinarily defeat a 
claim based on strict tort liability where it shown 
that the alteration or change proximately caused 
the plaintiff’s injury. Id. (citing Caterpillar Tractor 
Co. v. Beck (“Beck II”), 624 P.2d 790, 793 (Alaska 
1981)). The plaintiff must first demonstrate, however, 
that a defect existed at the time the product left the 
manufacturer, before the burden shifts to the man-
ufacturer to demonstrate that the injury resulted 
from the alteration and not from the defect in the 
product. Id.

“Material alteration,” per se, does not preclude a 
manufacturer from seeking indemnity from a raw 
material supplier; instead, the necessary focus is on 
the alleged defect and whether the supplier’s alter-
ation “actively contribute[s]” to the defect. Palmer 
G. Lewis Co. v. ARCO Chem. Co., 904 P.2d 1221, 1231 
(Alaska 1995).

Unavoidably Unsafe Products
Comment k to Section 402A of the Restatement (Sec-
ond) of Torts provides that, where “proper warning 
is given,” sellers of “unavoidably unsafe products” 
are “not to be held to strict liability for unfortunate 
consequences attending their use.” In Shanks v. 
Upjohn Co., 835 P.2d 1189, 1197 (Alaska 1992), the 
Alaska Supreme Court expressly declined to adopt 
comment k to Section 402A, and the court has not 
revisited the issue since.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A faultlessly manufactured and designed product 
may nonetheless be defective if it lacks an adequate 
warning of how to safely use the product. Prince 
v. Parachutes, Inc., 685 P.2d 83, 87 (Alaska 1984). 
Under this rule, “[a] product is defective if the use of 
the product in a manner that is reasonably foresee-
able by the defendant involves a substantial danger 
that would not be readily recognized by the ordinary 
user of the product and the manufacturer fails to 
give adequate warning of such danger.” Id. at 88. 
Thus, manufacturers must only warn of dangers not 
readily recognized by the ordinary consumer. Id.; 
Patricia R. v. Sullivan, 631 P.2d 91, 102 (Alaska 1981) 
(jury instruction was “seriously flawed because it 
fails to note that a product is only required to have 
warnings as to those hazards or dangers that would 
not be readily recognized by the ordinary user of 
the product.”). However, a product may be defective 
despite warnings of obvious dangers if the product 
is so dangerous that such warnings would not pro-
tect the “inadvertent plaintiff.” Sturm, Ruger & Co., 
Inc. v. Day, 594 P.2d 38, 44 (Alaska 1979), modified 
on other grounds, 615 P.2d 621 (Alaska 1980), cert. 
denied, 454 U.S. 894 (1981), overruled in part on 
other grounds, Dura Corp. v. Harned, 703 P.2d 396 
(Alaska 1985).
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It is the knowledge of the ordinary user of the prod-
uct that is relevant to the duty to warn, rather than 
the knowledge of the actual user in the case. Prince, 
685 P.2d at 88. The actual user’s subjective knowl-
edge is, however, relevant to a defendant’s defense of 
comparative negligence. Id.

In most cases, for a warning to be adequate, it 
should (1) clearly indicate the scope of the risk or 
danger posed by the product; (2) reasonably commu-
nicate the extent or seriousness of harm that could 
result from the risk or danger; and (3) be conveyed 
in such a manner as to alert the reasonably prudent 
person. Shanks v. Upjohn Co., 835 P.2d 1189, 1200 
(Alaska 1992).

Plaintiff carries a “more likely than not” burden 
of proving a causal relationship between the alleged 
failure- to- warn and the injury; the failure must be a 
substantial factor in bringing about the injury. Alvey 
v. Pioneer Oilfield Servs., Inc., 648 P.2d 599, 600 
(Alaska 1982). A factor is considered substantial only 
when it can be shown that (1) the accident would not 
have happened “but for” the failure- to- warn, and 
(2) that such failure- to- warn was so important in 
bringing about the injury that a reasonable person 
would regard it as a cause and attach responsibility. 
Sharp v. Fairbanks N. Star Borough, 569 P.2d 178, 
181 (Alaska 1977); State v. Abbott, 498 P.2d 712, 727 
(Alaska 1972).

Informed Intermediary
Under the “learned intermediary defense,” a pre-
scription drug manufacturer satisfies the duty to 
warn if it provides adequate warnings to the pre-
scribing physician. Shanks v. Upjohn Co., 835 P.2d 
1189, 1195 n.6 (Alaska 1992) (citing Polley v. CibaGe-
igy Corp., 658 F. Supp. 420, 422–23 (D. Alaska 1987)). 
Thus, the drug manufacturer has a duty to warn 
prescribing physicians, but has no duty to assist phy-
sicians in communicating with their patients. Polley, 
658 F. Supp. at 421. “How the physician commu-
nicates the medicine’s dangers to the patient is the 
physician’s own decision, and his or her independent 
duty.” Id.

The rule requires manufacturers to provide 
physicians with warnings which give ‘ade-
quate notice of possible complications’, which 
are ‘sufficient to put the physician on notice’ 
of possible dangers, which ‘disclose the nature 
and extent of the danger’, and which ‘reason-

ably discloses to the medical profession all 
risks inherent in the use of the drug which the 
manufacturer knew or should have known 
to exist[.]’

Id. (citations omitted).
“Every single court which has considered the issue 

in the context of prescription medicines—except for 
oral contraceptives or mass immunizations…—has 
concluded that there is no duty on the part of the 
manufacturer to warn the patient directly of risks 
inherent in the prescription medicine.” Id. at 422–23.

Sealed Containers
While “sealed container” is not an absolute defense, 
a retailer or lessor found liable on a strict products 
liability theory may obtain indemnification from the 
manufacturer, provided the retailer or lessor was not 
independently negligent. Koehring Mfg. Co. v. Earth-
movers of Fairbanks, Inc., 763 P.2d 499, 503 (Alaska 
1988); see also Ross Labs. v. Thies, 725 P.2d 1076, 1081 
(Alaska 1986).

Fault of Others
Alaska is a “pure” comparative fault state with 
“pure” several liability. Sowinski v. Walker, 198 P.3d 
1134, 1149–50 (Alaska 2008); Smith v. Ingersoll- Rand 
Co., 14 P.3d 990, 992–96 (Alaska 2000); Kaatz v. 
State, 540 P.2d 1037, 1049 (Alaska 1975); Alaska Stat. 
§09.17.080 (2017).

Under the “pure” system of comparative fault, the 
trier of fact may allocate fault to parties to the action, 
including third-party defendants, and settling or 
released parties. Alaska Stat. §09.17.080(a); Benner 
v. Wichman, 874 P.2d 949, 957–8 (Alaska 1994). The 
trier of fact may also allocate fault to a nonparty who 
was responsible for the damages but who the other 
parties did not have a “sufficient opportunity to join” 
as a party to the action. Alaska Stat. § 09.17.080(a)
(2) (2017). The statute defines “sufficient opportu-
nity to join” to mean that the person is within the 
court’s jurisdiction, is “not precluded from being 
joined by law or court rule,” and is “reasonably 
locatable.” Alaska Stat. § 09.17.080(a)(2) (2017); see 
also Evans v. State of Alaska, 56 P.3d 1046, 1070 
(Alaska 2002) (holding that Alaska Stat. § 09.17.080 
is constitutional).

The term “fault” is defined by statute to include 
“acts or omissions that are in any measure negligent, 
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reckless, or intentional toward the person or prop-
erty of the actor or others, or that subject a person 
to strict tort liability.” Alaska Stat. §09.17.900 (2017). 
The term “fault” also includes breach of warranty, 
unreasonable assumption of risk, misuse of a prod-
uct, and the unreasonable failure to avoid an injury 
or mitigate damages. Id.

A party found to be at fault is only liable for 
money damages in accordance with its percentage of 
fault. Alaska Stat. § 09.17.080(c) (2017). Assessment 
of a percentage of fault against a nonparty does not 
subject the nonparty to civil liability, and may only 
be used as a measure for accurately determining the 
percentages of fault of a named party. Id.

The Alaska Supreme Court has held that a third-
party defendant can be brought into a lawsuit for 
apportionment of fault under Alaska Stat. §09.17.080 
even after the statute of limitations has run on the 
plaintiff’s claim, as long as the plaintiff’s original 
claim was brought within the applicable limitations 
period. Alaska Gen. Alarm, Inc. v. Grinnell, 1 P.3d 
98, 104 (Alaska 2000). The third-party defendant can 
then be held liable to the plaintiff for money dam-
ages in accordance with its respective percentage of 
fault. Id. A different balancing of interests may apply 
where the third-party defendant is immune from 
judgment for some reason other than the statute of 
limitations, because in that instance a plaintiff could 
not recover from the third party regardless of timing 
of the complaint. Id. at 104 n.29.

If a settling party pays more than its ultimate 
percentage of fault in a pre-trial settlement, the non- 
settling party(ies) are not entitled to any additional 
offset for that settlement. Instead the non- settling 
party(ies) are still liable for their entire percentage of 
fault. Petrolane Inc. v. Robles, 154 P.3d 1014, 1020–21 
(Alaska 2007).

Under the Alaska Workers’ Compensation 
Act, an employer must pay compensation to an 
employee who is injured in the course and scope 
of employment, regardless of fault. See Alaska Stat. 
§§23.30.010, 23.30.045, 23.30.050, 23.30.095 (2017). 
This is the plaintiff’s “exclusive remedy” against his 
employer and any fellow employees for work- related 
injuries. Alaska Stat. §23.30.055 (2017). However, 
even though the employer is not answerable to the 
employee in money damages, a defendant- product 
manufacturer may give notice of its intent to allo-
cate fault to the plaintiff’s employer (or bring a third 

party action against them), and the trier of fact may 
allocate a percentage of fault to the employer. See 
Alaska Stat. §§09.17.080(c), 23.30.015(g) (2017); State 
Farm Mut. Auto. Ins. Co. v. Wilson, 199 P.3d 581, 
588 (Alaska 2008). Although rare, the employer may 
intervene in the litigation to protect its own interests. 
See Scammon Bay Ass’n v. Ulak Suburban Propane, 
L.P., 126 P.3d 138, 144 (Alaska 2005). If an employee 
recovers damages from a third party for the injury, 
the employee must reimburse the employer for com-
pensation and benefits provided by the employer, but 
the amount required to be reimbursed is reduced 
by an amount equal to the employer’s equitable 
share of the damages. Alaska Stat. §§23.30.015(g), 
09.17.080(c) (2017).

Preemption
There is no Alaska case law on preemption in the 
context of products liability.

Compliance with Standards
Compliance with industry standards is not a defense 
and is considered to have little probative value, but 
it may be considered by a jury to determine the exis-
tence of a defect. Sturm, Ruger & Co. v. Day, 594 P.2d 
38, 45 (Alaska 1979). Compliance may also be con-
sidered in determining the feasibility of alternative 
designs. Caterpillar Tractor Co. v. Beck, 593 P.2d 871, 
887 (Alaska 1979), appeal after remand, 624 P.2d 790 
(Alaska 1981). See “State-of-the-Art,” infra.

Government Contractor Defense
There is no Alaska case law that discusses the gov-
ernment contractor defense.

State-of-the-Art
Conformity to the state-of-the-art, which generally 
refers to customary practice in the industry, does 
not constitute a complete defense to strict liability 
claims. Sturm, Ruger & Co. v. Day, 594 P.2d 38, 
44–45 (Alaska 1979); Keogh v. W.R. Grasle, Inc., 816 
P.2d 1343, 1349 (Alaska 1991). Furthermore, evi-
dence of conformity to industrywide standards is 
not always conclusive in negligence actions. Sturm, 
Ruger, 594 P.2d at 45.

While state-of-the-art is not, strictly speaking, 
a defense in a products liability action, the jury 
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may consider state-of-the-art, or conformity with 
industrywide practices, as evidence to determine the 
existence of a defect, Sturm, Ruger, 594 P.2d at 45, 
the feasibility of other designs, Caterpillar Tractor 
Co. v. Beck, 593 P.2d 871, 887 (Alaska 1979), appeal 
after remand, 624 P.2d 790 (Alaska 1981), or to con-
sider whether the defect was scientifically knowable 
to the manufacturer. Heritage v. Pioneer Brokerage 
& Sales, Inc., 604 P.2d 1059, 1063–64 (Alaska 1979); 
see also Harned v. Dura Corp., 665 P.2d 5, 12 (Alaska 
1983) (holding that failure to manufacture a product 
in accordance with the standards of the American 
Society of Mechanical Engineers, which have been 
incorporated into Alaska law, constituted negligence 
per se).

See “Compliance with Standards,” supra, and “Not 
Scientifically Knowable,” infra.

Privity of Contract
In cases alleging negligence or strict liabil-
ity, Alaska does not require privity of contract 
between a consumer and a manufacturer where 
the injuries claimed consist of more than pure eco-
nomic loss. See, e.g., State v. Tyonek Timber, Inc., 
680 P.2d 1148, 1151 (Alaska 1984); Clary v. Fifth 
Ave. Chrysler Ctr., Inc., 454 P.2d 244, 247 (Alaska 
1969). In addition to manufacturers, both the 
seller, Clary, 454 P.2d at 248, and a lessor, Bachner 
v. Pearson, 479 P.2d 319, 328 (Alaska 1970), may be 
held strictly liable.

In cases based on breach of warranty, a manu-
facturer can be held liable for direct economic loss 
without regard to vertical privity of contract between 
the manufacturer and the ultimate purchaser. Mor-
row v. New Moon Homes, Inc., 548 P.2d 279, 287–291 
(Alaska 1976). With respect to horizontal privity, 
Alaska Stat. §45.02.318 (2017) provides that “[a] sell-
er’s warranty whether express or implied extends to 
a natural person who is in the family or household of 
the buyer or who is a guest in the buyer’s home if it 
is reasonable to expect that the person may use, con-
sume, or be affected by the goods and who is injured 
in person by breach of the warranty. A seller may 
not exclude or limit the operation of this statute.” It 
remains unsettled whether lack of horizontal privity 
is a defense to breach of warranty claims where the 
claimant is not included in this statute. Morrow, 548 
P.2d at 288 n.25.

Disclaimers of Liability
Sellers of defective products are strictly liable for 
personal injuries proximately caused by the defect 
without regard to warranties or disclaimers. Ander-
son v. Fairchild Hiller Corp., 358 F. Supp. 976, 978 
(D. Alaska 1973); Pratt & Whitney Canada, Inc. v. 
Sheehan, 852 P.2d 1173, 1180 (Alaska 1993); Clary 
v. Fifth Ave. Chrysler Ctr., 454 P.2d 244, 247–49 
(Alaska 1969).

Pursuant to Alaska Statutes Section 45.02.316, a 
manufacturer has the opportunity to disclaim liabil-
ity and limit consumer remedies based on express 
or implied warranties, but such disclaimer must 
comport with the relevant statutory prerequisites 
and cannot be so oppressive as to be unconsciona-
ble and thus violate Alaska Stat. §45.02.302 (2017). 
Morrow v. New Moon Homes, Inc., 548 P.2d 279, 292 
(Alaska 1976).

Failure to Mitigate Damages
A plaintiff is not entitled to be paid for any loss he 
or she could have minimized or avoided with rea-
sonable efforts and without undue risk, hardship, 
or embarrassment, even though the loss originally 
resulted from an accident for which the defendant is 
legally responsible. Anchorage Indep. Sch. Dist. v. Ste-
phens, 370 P.2d 531, 533 (Alaska 1962); Alaska Civil 
Pattern Jury Instructions 20.18A.

The Alaska statutes governing apportionment 
of fault define “fault” as including “unreasonable 
failure to avoid an injury or to mitigate damages.” 
Alaska Stat. §09.17.900 (2017). Thus, if the trier of 
fact determines that it is more likely true than not 
true that the plaintiff could have mitigated his loss in 
accordance with the above rule, it must assign a per-
centage of fault to the plaintiff equal to the percent-
age of the damages caused by the plaintiff’s failure to 
do so. Alaska Civil Pattern Jury Instructions 20.18A.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
In order to prevail on a claim of strict liability in tort 
when no personal injury has occurred, the plaintiff 
must show “property damage” as opposed to mere 
“economic loss.” Morrow v. New Moon Homes, Inc., 
548 P.2d 279, 285–86 (Alaska 1976); N. Power & 
Eng’g Corp. v. Caterpillar Tractor Co., 623 P.2d 324, 
326–28 (Alaska 1981). The Alaska Supreme Court has 
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recognized that “the line between economic loss and 
direct property damage is not always easy to discern, 
particularly when the plaintiff is seeking compensa-
tion for loss of the product itself.” Cloud v. Kit Mfg. 
Co., 563 P.2d 248, 251 (Alaska 1977). However, the 
Court later clarified that, where no personal injury 
has occurred, strict liability in tort is an appropriate 
theory of recovery if the “defective product creates a 
situation potentially dangerous to persons or other 
property, and loss occurs as a result of that danger,” 
even if the damage is confined to the product itself. 
Northern Power, 623 P.2d at 329 (internal footnote 
omitted); Kodiak Elec. Ass’n v. Delaval Turbine, Inc., 
694 P.2d 150, 153–54 (Alaska 1984).

Where the injury involves only economic loss, 
as when a product itself fails to function, the pur-
chaser has merely lost the benefit of his bargain. The 
recovery must therefore rest on warranty, and not 
on strict liability in tort. Northern Power, 623 P.2d at 
326, 327.

Thus, a plaintiff who purchased a mobile home 
that turned out to be a “lemon,” whose only loss was 
the diminished value of the product itself, suffered 
only economic loss. Morrow, 548 P.2d at 290. Like-
wise, where the engine failure of a diesel- powered 
electrical generator severely damaged the generator 
itself but did not damage persons or other property, 
the loss was “entirely economic,” since there was “no 
evidence in the record that such a defect presented a 
danger to persons or other property and no evidence 
of violence, fire, collision with external objects, or 
[other] calamity as a result of this failure.” Northern 
Power, 623 P.2d at 329–30.

On the other hand, where a fire caused by a 
highly flammable rug padding destroyed a plaintiff’s 
mobile home and its contents, the plaintiff could 
maintain a strict liability action in tort. Cloud v. Kit 
Manufacturing Co., 563 P.2d 248, 251 (Alaska 1977). 
In addition, “[m]id- flight engine failure caused by 
a defective product is a paradigmatic example of a 
‘potentially dangerous’ situation for which economic 
loss is recoverable.” Pratt & Whitney Can. v. Shee-
han, 852 P.2d 1173, 1175 (Alaska 1993).

Statutes of Limitations
Causes of action for personal injury and dam-
age to personal property, Alaska Statutes Section 
09.10.070(a), and wrongful death, Alaska Stat. 
§09.55.580(a) (2017), are subject to a two-year lim-

itations period. The time period does not begin to 
run until plaintiff “discovers, or reasonably should 
discover, the existence of all elements of his cause of 
action.” Hanebuth v. Bell Helicopter Int’l, 694 P.2d 
143, 144 (Alaska 1984); Greater Area Inc. v. Book-
man, 657 P.2d 828, 829–30 (Alaska 1982). This has 
also been defined as the time at which the plaintiff 
reasonably should have begun an inquiry to protect 
his rights, whether or not he knew of the technical 
cause of the defect. Yurioff v. Am. Honda Motor Co., 
803 P.2d 386, 389 (Alaska 1990); Mine Safety Appli-
ances v. Stiles, 756 P.2d 288, 291–92 (Alaska 1988). 
It is not necessary that the plaintiff suffer all of his 
damages or even know the full extent of his damages 
before the cause of action accrues and the statutory 
period begins to run. Wettanen v. Cowper, 749 P.2d 
362, 365 (Alaska 1988).

Claims based on breach of an express warranty 
must be brought within four years of the breach, or, 
in the case of a warranty that explicitly extends to 
future performance of goods, within four years of 
the date the defect is or should have been discovered, 
provided that that day is still within the warranty 
period. Kodiak Elec., Ass’n v. Delaval Turbine, 694 
P.2d 150, 156–57 (Alaska 1984); Anderson v. Fair-
child Hiller Corp., 358 F. Supp. 976, 977 (D. Alaska 
1973); Alaska Stat. §45.02.725 (2017). Claims based 
on a breach of an implied warranty, such as mer-
chantability or fitness for a particular purpose, must 
be brought within four years from date of purchase, 
since implied warranties never extend to future per-
formance. Armour v. Alaska Power Auth., 765 P.2d 
1372, 1375 (Alaska 1988).

Statutes of Repose
Claims for products liability are expressly excluded 
from Alaska’s statute of repose. The statutory repose 
period is ten (10) years from the date of substantial 
completion, or the last act alleged to have caused the 
injury, whichever is earlier. Alaska Stat. §09.10.055 
(2017). The statute applies to all actions for personal 
injury, death, or property damage, subject to certain 
limitations set forth in Alaska Stat. §09.10.055(b) 
(2017). The statute does not apply to actions for dam-
ages resulting from intentional or reckless disregard 
of codes or design plans, exposure to hazardous 
waste, gross negligence, fraud or misrepresentation, 
a defective product, breach of fiduciary, or breach of 
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warranty or guarantee. Alaska Stat. §09.10.055(a)(1), 
(b) (2017).

Useful Safe Life
Alaska courts have not yet addressed this defense.

Other Defenses
Not Scientifically Knowable

This defense can be used if the harm that occurred 
was the result of a defect that could be corrected only 
by information that was not scientifically knowable 
at the time the product was sold and marketed. Heri-
tage v. Pioneer Brokerage & Sales, Inc., 604 P.2d 1059, 
1063–64 (Alaska 1979).

Superseding Cause

“The defense of superseding cause may apply in a 
strict products liability case.” Keogh v. W.R. Grasle, 
Inc., 816 P.2d 1343, 1350 (Alaska 1991) (quoting Dura 
Corp. v. Harned, 703 P.2d 396, 402 (Alaska 1985)). A 
superseding cause occurs when, “after the event and 
looking back from the harm to the actor’s negligent 
conduct, it appears to the court highly extraordinary 
that it should have brought about the harm.” Dura 
Corp., 703 P.2d at 402 (quoting Restatement (Second) 
of Torts §435). Where an intervening cause is fore-
seeable it is not a superseding cause and the defense 
is not available. Id. See “Misuse of Product,” supra.

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury actions, the plaintiff may be com-
pensated for past and future medical expenses, past 
earnings loss, loss of future earning capacity, phys-
ical or mental impairment, pain and suffering, loss 
of enjoyment of life, and loss of consortium. Alaska 
Civil Pattern Jury Instructions 20.01–20.06; Alaska 
Stat. §09.17.010 (2017). Damages for wrongful death 
will depend on whether the deceased is survived by 
dependents. Alaska Stat. §09.55.580 (2017).

Pursuant to Alaska Stat. §09.17.040 (2017), in 
every case where damages for personal injury are 
awarded, the verdict shall be itemized between eco-
nomic loss and non- economic loss as follows: (1) past 
economic loss; (2) past non- economic loss; (3) future 

economic loss; (4) future non- economic loss; and 
(5) punitive damages.

Limitations

Pursuant to Alaska Stat. §09.17.010(a) (2017), in an 
action to recover damages for personal injury or 
wrongful death, all damage claims for non- economic 
losses shall be limited to compensation for pain, 
suffering, inconvenience, physical impairment, dis-
figurement, loss of enjoyment of life, loss of consor-
tium, and other non- pecuniary damage.

Awards for non- economic damages, including 
awards for pain and suffering, are limited to the 
greater of $400,000 or the injured person’s life 
expectancy in years multiplied by $8,000. Alaska 
Stat. §09.17.010(b) (2017). However, if the injured 
person suffers from a “severe permanent physical 
impairment or severe disfigurement[,]” the non- 
economic damages award is limited to the greater of 
$1,000,000, or the person’s life expectancy multiplied 
by $25,000. Alaska Stat. §09.17.010(c) (2017). To be 
compensable, pain and suffering must be consciously 
experienced. N. Lights Motel, Inc. v. Sweaney, 561 
P.2d 1176, 1190 (Alaska 1977). Pain and suffering 
experienced contemporaneously with death is not 
compensable. Id.

Punitive Damages
Insurability

Insurance policies that do not specifically exclude 
coverage for punitive damages are deemed to provide 
coverage for claims of punitive damages. Providence 
Wash. Ins. Co. v. City of Valdez, 684 P.2d 861, 862–63 
(Alaska 1984).

Recoverability

Punitive damages are appropriate in product 
cases only where the defendant’s conduct “(1) was 
outrageous, including acts done with malice or 
bad motive; or (2) evidenced reckless indifference 
to the interests of another person.” Alaska Stat. 
§09.17.020(b) (2017); Sturm, Ruger & Co. v. Day, 594 
P.2d 38, 46 (Alaska 1979). Punitive damages may not 
be awarded unless such conduct is proved by clear 
and convincing evidence. Alaska Stat. §09.17.020(b) 
(2017).

An award of punitive damages must be set aside 
where errors made by the trial court “may have 
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increased… [the defendant’s] culpability in the jury’s 
eyes by diminishing the culpability of other potential 
wrongdoers.” Gen. Motors Corp. v. Farnsworth, 965 
P.2d 1209, 1222 (Alaska 1998) (setting aside award 
of punitive damages where the trial court erred in 
not instructing the jury on the plaintiff’s compar-
ative negligence and in not instructing the jury as 
a matter of law that a person convicted of criminal 
negligence in connection with accident contributed 
to plaintiff’s injuries).

Punitive damages are capped at the greater of 
three times compensatory damages or $500,000, 
unless there is proof that the conduct was motivated 
by financial gain, in which case the cap is the greater 
of four times compensatory damages, four times the 
amount of the financial gain, or $7 million. Alaska 
Stat. §§09.17.020(f), (g). The damages caps in Alaska 
Stat. §09.17.020 were found to be constitutional by 
the Alaska Supreme Court in Evans v. State, 56 P.3d 
1046, 1070 (Alaska 2002). One half of any punitive 
damages award must be paid to the state of Alaska. 
Alaska Stat. §09.17.020(j) (2017).

When a plaintiff proves that the manufacturer 
knew that its product was defectively designed and 
that injuries and deaths had resulted from the design 
defect, but continued to market the product in reck-
less disregard of the public’s safety, punitive damages 
may be awarded. Sturm, Ruger, 594 P.2d at 46–47.

Contribution
The Uniform Contribution Among Joint Tortfeasors 
Act was repealed in Alaska. Consequently, there 
is no statutory right of contribution against a joint 
tortfeasor for claims accruing after March 5, 1989. 
However, since Alaska is a pure comparative neg-
ligence state, a jury must allocate liability to each 
party to the action only in relation to its comparative 
fault. Alaska Stat. §09.17.080 (2017). In the absence 
of contribution, equitable apportionment is available 
as a means of bringing in other tortfeasors to the 
lawsuit. Benner v. Wichman, 874 P.2d 949, 956–57 
(Alaska 1994).

Indemnification
The general rule of implied indemnity in Alaska is 
that an innocent supplier of a defective product who 
is liable on a theory of strict liability is entitled to 
indemnification from the manufacturer of the defec-

tive product. Palmer G. Lewis Co. v. ARCO Chem. 
Co., 904 P.2d 1221, 1224 (Alaska 1995); Ross Labs. v. 
Thies, 725 P.2d 1076, 1081 (Alaska 1986). However, 
a supplier who is independently negligent is com-
pletely barred from recovery under the theory of 
implied indemnity. Koehring Mfg. Co. v. Earthmovers 
of Fairbanks, Inc., 763 P.2d 499, 503–04 (Alaska 
1988); Ross Labs., 725 P.2d at 1081. A supplier enti-
tled to indemnity may be a retailer, a lessor, or even a 
manufacturer who incorporates an already defective 
product into its product line. Palmer G. Lewis, 904 
P.2d at 1225; Ross Labs., 725 P.2d at 1081 (retailer); 
Koehring Mfg. Co., 763 P.2d at 503–04 (lessor); D.G. 
Shelter Prods. Co. v. Moduline Indus., 684 P.2d 839, 
840–41 (Alaska 1984) (manufacturer).

Even if no liability is found (i.e., if the action is 
successfully defended), the innocent supplier is enti-
tled to indemnity for its attorney’s fees and costs if it 
would have been entitled to indemnity had it lost the 
case after trial. Palmer G. Lewis, 904 P.2d at 1224; 
Heritage v. Pioneer Brokerage & Sales, Inc., 604 P.2d 
1059, 1067 (Alaska 1979). Similarly, a party is enti-
tled to indemnity when it settles a case if it would 
have been entitled to indemnity had it tried the case 
and lost. Palmer G. Lewis, 904 P.2d at 1224; Heritage, 
604 P.2d at 1067.

Material alteration, per se, does not preclude 
indemnity. Palmer G. Lewis, 904 P.2d at 1231. 
Instead, the focus is on the alleged defect and 
whether the alteration actively contributed to it. Id. 
A party who actively participated in or contributed 
to any alleged defect is not entitled to indemnifica-
tion. Id. at 1231–32.

See “Sealed Containers,” supra.

Joint and/or Several Liability
Liability in Alaska is several. Joint and several lia-
bility was abolished by voter referendum, effective 
March 5, 1989.

See “Fault of Others,” supra.

Successor Liability
Generally, when one company sells all of its assets 
to another, the acquiring corporation is not liable 
for the debts and liabilities of the selling company. 
Savage Arms, Inc. v. W. Auto Supply Co., 18 P.3d 49, 
54 (Alaska 2001). In Savage Arms, Inc., the Alaska 
Supreme Court adopted the “mere continuation” and 
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the “continuity of enterprise” exceptions to this rule 
of non- liability. Id. at 55–58. The court declined to 
consider whether to adopt the “product line” theory 
of successor liability based on the facts of the case in 
dispute. Id. at 55.

“The primary elements of the ‘mere continuation’ 
exception include use by the buyer of the seller’s 
name, location, and employees, and a common 
identity of stockholders and directors.” Id. (cita-
tion omitted).

Under the “continuity of enterprise” exception, “a 
successor corporation may be held liable for injuries 
caused by its predecessor’s products where the total-
ity of the transaction between the successor and the 
predecessor demonstrates a basic continuity of the 
predecessor enterprise.” Id. (citation omitted).

Market Share Liability
There is no case law in Alaska on market 
share liability.

Economic Loss Rule
Alaska follows the “intermediate” approach with 
respect to the economic loss rule. Under this rule, a 
litigant may recover economic loss in strict products 
liability if the defective product creates a situation 
potentially dangerous to persons or other property 
and loss occurs as a result of that danger. Pratt & 
Whitney Can., Inc. v. Sheehan, 852 P.2d 1173, 1178 
(Alaska 1993).

See “Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury,” supra.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern jury instructions are available for design 
defects, manufacturing defects, and strict liability. 
Alaska Civil Pattern Jury Instructions 7.01–7.09.

A products liability action focuses on the condi-
tion of the product itself, not on the reasonableness 
of the conduct, decision- making, or marketing of the 
manufacturer. Caterpillar Tractor Co. v. Beck, 593 
P.2d 871, 883 (Alaska 1979), appeal after remand, 
624 P.2d 790 (Alaska 1981). The Alaska Supreme 
Court has held it reversible error to include negli-
gence concepts when instructing a jury. See Patricia 

R. v. Sullivan, 631 P.2d 91, 102–03 (Alaska 1981) 
(verdict reversed because of negligence language in 
jury instruction).

Design Defect

The focus in a strict products liability action is on 
the product itself, not on the conduct of the manu-
facturer. Caterpillar Tractor Co. v. Beck, 593 P.2d 871, 
883 (Alaska 1979), appeal after remand, 624 P.2d 790 
(Alaska 1981). A product may be defective because of 
a manufacturing defect, a design defect, or a failure 
to contain adequate warnings. Id. at 878 n.15.

A product is defective in design if (1) the plaintiff 
proves that the product failed to perform as safely 
as an ordinary consumer would expect when used 
in an intended or reasonably foreseeable manner, 
or (2) the plaintiff proves that the product’s design 
proximately caused injury, and the defendant fails 
to prove, in light of the relevant factors, that on bal-
ance, the benefits of the challenged design outweigh 
the risk of danger inherent in such design. Id. at 
884–85. The expectation of the ordinary consumer is 
an objective test. Keogh v. W.R. Grasle, Inc., 816 P.2d 
1343, 1352 (Alaska 1991).

The Alaska Supreme Court reaffirmed the general 
validity of the consumer expectations test in Gen. 
Motors Corp. v. Farnsworth, 965 P.2d 1209, 1220–21 
(Alaska 1998). In Farnsworth, a crashworthiness case 
involving allegations of defective seat belt design, 
the defendant argued that the trial court erred in 
instructing the jury on the consumer expectations 
test because, due to the complexity of the design 
issues raised by the plaintiff’s claims, the ordinary 
consumer lacked a basis for forming, or likely had 
uninformed or unreasonable, expectations con-
cerning how a vehicle should perform in a serious 
accident. Id. at 1220. Rejecting this argument, the 
Alaska court agreed with Soule v. Gen. Motors Corp., 
882 P.2d 298, 310 (Cal. 1994), and held that “consum-
ers can form reasonable and educated expectations 
about how certain products should perform.” 965 
P.2d at 1221. It reasoned that a “seat belt is a familiar 
product whose basic function is well understood by 
the general population.” Id. Nonetheless the Alaska 
Supreme Court acknowledged that the consumer 
expectations test might be “inappropriate under cer-
tain facts,” e.g., where it can be shown that the ordi-
nary consumer lacked life experiences that would 
provide a reasonable basis for forming educated 
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expectations concerning a particular product. Id. at 
1221 n.16.

A design defect will be the legal or proximate 
cause of a plaintiff’s injury if the product’s defect was 
more likely than not a substantial factor in bringing 
about the plaintiff’s injury. Dura Corp. v. Harned, 
703 P.2d 396, 406 (Alaska 1985). The test for defect in 
design is included as part of the overall definition of 
defect in Alaska Civil Pattern Jury Instruction 7.03.

Evidence of subsequent remedial measures (e.g., 
post- accident design changes) are admissible in a 
product liability action to prove both the existence of 
a defect and feasibility of alternative designs.

Caterpillar Tractor Co. v. Beck, 624 P.2d 790, 
793–94 (Alaska 1981); Dura, 703 P.2d at 411. See also 
Alaska Rule of Evidence 407, which states the famil-
iar exclusionary rule but expressly excludes prod-
ucts liability claims. Similarly, evidence of prior or 
subsequent accidents may be introduced to demon-
strate the existence of a product defect or notice of 
defect, provided that the incidents took place under 
substantially similar circumstances and conditions 
and their probative value is not outweighed by the 
considerations set forth in Alaska Evidence Rule 403. 
Caterpillar, 624 P.2d at 794; Harned v. Dura Corp., 
665 P.2d 5, 8 n.8 (Alaska 1983); Johnson v. State, 636 
P.2d 47, 57–58 (Alaska 1981).

Evidence of non- compliance with the state-of-
the-art is admissible as a factor that can establish a 
defect. Sturm, Ruger & Co. v. Day, 594 P.2d 38, 45 
(Alaska 1979).

Manufacturing Defect

A product is defective in the way it was manufac-
tured if it deviates from the condition intended by 
the manufacturer. Caterpillar Tractor Co. v. Beck, 593 
P.2d 871, 879 (Alaska 1979), appeal after remand, 624 
P.2d 790 (Alaska 1981). The plaintiff must then show 
that the manufacturing defect is the proximate cause 
of his injury. Id. at 878.

Failure to Warn

A product may be defective if its reasonably fore-
seeable use involves a substantial danger that would 
not be readily recognized by the ordinary user of 
the product, and the manufacturer fails to give ade-
quate warning of such danger. Prince v. Parachutes, 
Inc., 685 P.2d 83, 88 (Alaska 1984). Failure- to- warn 

includes misinformation or inadequate information 
about risks involved in using the product or about 
minimizing or avoiding harm from such risks. 
Caterpillar Tractor Co. v. Beck, 593 P.2d 871, 878, 
n.15 (Alaska 1979), appeal after remand, 624 P.2d 
790 (Alaska 1981); Shanks v. Upjohn Co., 835 P.2d 
1189, 1200 (Alaska 1992). In such a case, a product, 
although faultlessly manufactured and designed, can 
be defective when placed in the consumer’s hands 
without first giving an adequate warning concern-
ing the manner in which to safely use the product. 
Prince, 685 P.2d at 87. There is no duty to warn of 
hazards or dangers that would be readily recognized 
by the ordinary user of the product. Patricia R. v. 
Sullivan, 631 P.2d 91, 102 (Alaska 1981); Keogh v. 
W.R. Grasle, Inc., 816 P.2d 1343, 1348 (Alaska 1991). 
However, if the most stringent warning possible fails 
to protect the public, the defect itself (the problem 
giving rise to the warning) must be eliminated in 
order for the manufacturer to avoid liability. Sturm, 
Ruger & Co. v. Day, 594 P.2d 38, 44 (Alaska 1979).

Post-Sale Duties

In Jones v. Bowie Industries, Inc., 282 P.3d 316 
(Alaska 2012), the court, relying on Section 10 of the 
Restatement (Third) of Torts: Products Liability, held 
that “a manufacturer has a post-sale duty to inform 
consumers of its products of dangers that became 
apparent after sale when the danger is potentially 
life- threatening.” Id. at 335. In so holding, however, 
the Court expressly declined to impose “a duty to 
warn of technological improvements or to recall a 
defective product.” Id. at 335 n.70.

The Alaska Supreme Court has also held that sup-
pliers of hazardous materials, such as propane, who 
have acquired actual or constructive knowledge of an 
appliance’s “dangerous condition,” (e.g., a defective 
propane tank) have a duty to warn their customers if 
the supplier has inspected the appliance or otherwise 
has notice of its dangerous condition. Robles v. Sho-
reside Petroleum, Inc., 29 P.3d 838, 843–44 (Alaska 
2001) (note dissent as well).

Vendor or Distributor

Strict products liability applies to sellers, manufac-
turers, wholesale or retail dealers, and distributors. 
Burnett v. Covell, 191 P.3d 985, 987–88 (Alaska 2008). 
Strict liability in tort is not confined to sales trans-
actions but extends equally to commercial leases 
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and bailments. Bachner v. Pearson, 479 P.2d 319, 327 
(Alaska 1970). No sale exists, however, and strict 
liability does not attach, where a product is merely 
serviced or repaired. Kodiak Elec. Ass’n v. Delaval 
Turbine, Inc., 694 P.2d 150, 154 (Alaska 1984); Swen-
son Trucking & Excav., Inc. v. Truckweld Equip. Co., 
604 P.2d 1113, 1116–17 (Alaska 1980); Saddler v. 
Alaska Marine Lines, Inc., 856 P.2d 784, 787 (Alaska 
1993). Nevertheless, an overhauler/repairer of an 
engine has been held strictly liable for selling and 
installing a used defective component part that was 
extensively repaired, inspected, and tested and then 
billed as a separate item. Bell v. Precision Airmotive 
Corp., 42 P.3d 1071, 1072 (Alaska 2002).

Proof in Negligence Actions
Pattern Jury Instructions

There is no specific pattern instruction for negli-
gence in products liability litigation, but negligence 
is defined in Alaska Civil Pattern Jury Instruction 
3.03A. This definition of negligence is generally 
applied in products liability trials.

Design or Manufacturing Defect

Negligence is defined as a failure to use reasonable 
care. See Alaska Civil Pattern Jury Instruction 3.03A. 
Negligence may result from either an affirmative or 
omitted act. A person is negligent if he does not act 
as a reasonably careful person would act under simi-
lar circumstances.

In order to prevail on a negligence claim, a party 
“must prove a duty, a breach of that duty, and an 
injury which was proximately caused by the breach.” 
Richey v. Oen, 824 P.2d 1371, 1374 (Alaska 1992).

Several factors, known as the D.S.W. factors, are 
considered in determining whether a duty exists: 
(1) foreseeability of harm to plaintiff; (2) degree of 
certainty that plaintiff suffered injury; (3) close-
ness of connection between defendant’s conduct 
and injury suffered; (4) moral blame attached to 
defendant’s conduct; (5) policy for preventing future 
harm; (6) extent of burden to defendant and con-
sequences to community by imposing a duty to 
exercise care, with resulting liability for breach; and 
(7) availability, cost, and prevalence of insurance for 
the risk involved. R.E. v. State, 878 P.2d 1341, 1346 
(Alaska 1994) (citing D.S.W. v. Fairbanks N. Star Bor-
ough Sch. Dist., 628 P.2d 554, 555–56 (Alaska 1981)).

Evidence
Qualification of Expert Witness

As a general rule in Alaska, the true criterion for 
determining whether a person qualifies as an expert 
witness is whether the jury can receive appreciable 
help from this particular person on this particular 
subject. Osborn v. Hurst, 947 P.2d 1356, 1362 (Alaska 
1997) (citing Crawford v. Rogers, 406 P.2d 189, 192 
(Alaska 1965)).

In State v. Coon, 974 P.2d 386 (Alaska 1999), 
Alaska abandoned the Frye v. United States test 
and ostensibly adopted the Daubert v. Merrell Dow 
Pharms., Inc. test regarding the admissibility of 
expert testimony. The abuse of discretion standard 
was adopted for reviewing rulings as to both validity 
of scientific evidence and relevance of such evidence 
to the facts of a given case. Id. at 398.

Pursuant to Alaska Stat. §09.20.185 (2017), in an 
action based on professional negligence, a person 
may not testify as an expert witness on the issue of 
the appropriate standard of care unless the witness 
is: (1) a professional who is licensed in this state or in 
another state or country; (2) trained and experienced 
in the same discipline or school of practice as the 
defendant or in an area directly related to a matter at 
issue; and (3) certified by a board recognized by the 
state as having acknowledged expertise and training 
directly related to the particular field or matter at 
issue. The provisions of this section do not apply if 
the state has not recognized a board that has certi-
fied the witness in the particular field or matter at 
issue. Alaska Stat. §09.20.185(b) (2017).

Spoliation of Evidence

Under Alaska law, burden shifting may be an 
appropriate remedy for an opposing party’s spo-
liation of evidence where the plaintiff establishes 
that (1) the absence of certain evidence or records 
sufficiently hinders the plaintiff’s ability to estab-
lish a prima facie case, and (2) the evidence or 
records are missing through an intentional act, 
or through the negligence or fault, of the adverse 
party. Todeschi v. Sumitomo Metal Mining Pogo, 
LLC, 394 P.3d 562, 574 (Alaska 2017); Sweet v. Sis-
ters of Providence, 895 P.2d 484, 490–93 (Alaska 
1995); Doubleday v. State, 238 P.3d 100, 106 (Alaska 
2010). In this context, “‘negligence [and] fault’ are 
concepts that depend on the existence of a duty to 
preserve the records.” Todeschi, 394 P.3d at 574 (cit-
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ing Power Constructors, Inc. v. Taylor & Hintze, 960 
P.2d 20, 29–30 & n.9 (Alaska 1998)). When the two 
elements are met, the court may apply a rebuttable 
presumption that the missing evidence would have 
established facts unfavorable to the adverse party. 
Todeschi, 394 P.3d at 574; Doubleday, 238 P.3d at 
106; Sweet, 895 P.2d at 490–93. In the seminal 
case of Sweet v. Sisters of Providence, for example, 
the defendant hospital’s failure to maintain the 
plaintiff’s medical records impaired the plaintiff’s 
ability to prove medical negligence. 895 P.2d at 491. 
As a result, the Alaska Supreme Court held that 
“the trial court should have adopted a rebuttable 
presumption that [the hospital] was medically 
negligent in treating [the plaintiff] and that this 
negligence legally caused [the plaintiff’s] injuries, 
absent a jury finding that [the hospital’s] failure to 
maintain [the plaintiff’s] records was excused.” Id. 
at 492.

Recognizing a trial court’s need for flexibility in 
determining sanctions for discovery violations, the 
Alaska Supreme Court has suggested that a “permis-
sive adverse inference” instruction might be given 
as an alternative to the burden shifting remedy. 
Todeschi, 394 P.3d at 576–80. However, the court has 
expressly declined to decide “whether a permissive 
inference instruction must necessarily be considered 
as an alternative…, or what a litigant has to show 
to be entitled to a permissive inference instruction 
under Alaska law.” Id. at 579.

Alaska also recognizes the tort of intentional 
spoliation of evidence. Allstate Ins. Co. v. Dooley, 
243 P.3d 197, 200–01 (Alaska 2010); Hazen v. 
Municipality of Anchorage, 718 P.2d 456, 463 
(Alaska 1986). The tort requires a viable under-
lying cause of action. Allstate Ins. Co., 243 P.3d 
at 201–02; Estate of Day v. Willis, 897 P.2d 78, 81 
(Alaska 1995). “[I]ntentional spoliation claims 
can be made against parties to the original action 
(called ‘first-party spoliators’) and non- parties to 
the original action (called ‘third-party spoliators’).” 
Nichols v. State Farm Fire & Cas. Co., 6 P.3d 300, 
303–04 (Alaska 2000); Hibbits v. Sides, 34 P.3d 327, 
330 (Alaska 2001). The Alaska Supreme Court has 
held that “there is no functional difference between 
permanently destroying evidence and volitional 
actions that permit evidence to dissipate or disap-
pear.” Allstate Ins. Co., 243 P.3d at 202. However, 
liability for intentional spoliation of evidence is 

predicated upon an intent to disrupt the under-
lying litigation. Id. at 201; State v. Carpenter, 171 
P.3d 41, 64 (Alaska 2007); Hibbits, 34 P.3d at 330. 
Thus, third parties will not be liable if the missing 
evidence simply has been discarded or misplaced 
in the ordinary course of events. Hibbits, 34 P.3d at 
328–30.

In cases in which evidence is not destroyed 
but is intentionally concealed until after entry of 
judgment and expiration of the period allowed for 
seeking relief from judgment, and no other remedy 
is available, Alaska recognizes the tort of fraudulent 
concealment of evidence. Allstate Ins. Co., 243 P.3d 
at 203–05.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process

Generally, service may be accomplished upon a 
domestic or foreign corporation by delivering a copy 
of the summons and complaint to an officer, a man-
aging or general agent, or to any other agent autho-
rized by appointment or by law to receive service 
of process. Alaska R. Civ. P. 4(d)(4). Process may be 
served by mail within Alaska or the United States or 
any of its possessions by registered or certified mail 
upon an individual, other than an infant, and upon 
a corporation, partnership, and unincorporated 
association. Alaska R. Civ. P. 4(h). Copies of the sum-
mons and complaint or other process shall be mailed 
by the clerk for restricted delivery only to the party 
to whom the summons or other process is directed 
or to the person authorized under federal regulation 
to receive the restricted delivery mail. Id. Service of 
process by mail under this paragraph is complete 
when the return receipt is signed. Id. Personal juris-
diction exists pursuant to Alaska Stat. §09.05.010 
(2017).

The Alaska long-arm statute is an assertion of 
jurisdiction to the maximum extent permitted by 
due process. Morrow v. New Moon Homes, Inc., 548 
P.2d 279, 293–94 (Alaska 1976).

Answer Time

A defendant shall serve an answer within twenty 
days after service of the summons and complaint, 
unless otherwise directed when the service of pro-
cess is made pursuant to Alaska Civil Rule 4(e). 
Alaska R. Civ. P. 12(a).
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Particularity with which Affirmative 
Defenses must be Raised

In response to a preceding pleading, a party must 
set forth the affirmative defenses of accord and sat-
isfaction, arbitration and award, assumption of risk, 
contributory negligence, discharge in bankruptcy, 
duress, estoppel, failure of consideration, fraud, 
illegality, injury by fellow servant, laches, license, 
payment, release, res judicata, statute of frauds, 
statute of limitations, waiver, and any other matter 
constituting an avoidance or affirmative defense. 
Alaska R. Civ. P. 8(c). When the party has mistakenly 
designated a defense as a counter claim, or a coun-
terclaim as a defense, the court on terms, if justice so 
requires, shall treat the pleading as if there had been 
a proper designation. Id.

Pleadings must be concise and direct. Alaska R. 
Civ. P. 8(e). All pleadings shall be so construed as to 
do substantial justice. Alaska R. Civ. P. 8(f).
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