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The “absence of scientific foundation” may be 
addressed, in part or in whole, under any of the four 
Daubert reliability factors: peer review and publication; 
known error rate; testing; and acceptance in the scien-
tific community.

First Circuit

Granfield v. CSX Transp., Inc.
597 F.3d 474 (1st Cir. 2010)

Factual Summary
A railroad carrier employee sued the carrier alleging 
that he was required to operate locomotives with mal-
functioning equipment causing him to suffer “tennis 
elbow.” Defendants challenged the admission of plain-
tiff’s expert orthopedic surgeon testimony that repeti-
tion caused the condition.

Key Language
•	 CSXT	makes	much	of	the	fact	that	Dr.	Spector	did	

not rely on peer- reviewed studies in his causa-
tion diagnosis. The mere fact of publication, or lack 
thereof, in a peer- reviewed journal is not a determi-
native factor in assessing the scientific validity of a 
technique or methodology on which an opinion is 
premised. Id. at 486 (citing Daubert, 509 U.S. at 593).

•	 CSXT	also	takes	issue	with	Dr.	Spector’s	method	of	
analysis, differential diagnosis (a determination of 
which of two or more diseases, presenting with sim-
ilar symptoms, had caused a patient’s ailments). We 
have previously agreed that a differential diagno-
sis is a proper scientific technique for medical doctor 
expert testimony. Id. (citing Feliciano- Hill v. Principi, 
439 F.3d 18, 25 (1st Cir. 2006)).

United States v. Vargas
471 F.3d 255 (1st Cir. 2006)

Factual Summary
Defendant appealed conviction on charges involv-
ing possession of an unlawful identification document 
with intent to defraud the United States, asserting that 
the Homeland Security fingerprint specialist testimony 
was based upon an unreliable application of fingerprint 
analysis.

Key Language
•	 Defendant	claimed	that	the	expert	testimony	was	in-

admissible because he recited an eight-point standard 

but only identified five matching characteristics as to 
two comparisons and only one matching point for the 
last comparison in his testimony to the jury. The court 
disagreed, noting that “‘Daubert does not require that 
the party who proffers expert testimony carry the bur-
den of proving to the judge that the expert’s assess-
ment of the situation is correct.” Ruiz-Troche, 161 F.3d 
at 85. Once the district court finds that the expert’s 
methodology is reliable, the expert is allowed to testify 
as to the inferences and conclusions he draws from 
it.’” Id. at 265.

•	 Noting	that	the	expert	“stated	that	his	use	of	only	
five points was for illustrative purposes, and he never 
suggested that he relied on fewer than eight points of 
identity in declaring a match,” the court concludes 
that “[a]s long as an expert’s scientific testimony 
rests upon good grounds, based on what is known, it 
should be tested by the adversary process.” Id.

United States v. Mahone
453 F.3d 68 (1st Cir. 2006)

Factual Summary
A man accused of attempting to rob a credit union ar-
gued to exclude a forensic scientist’s testimony that 
footwear impressions taken from inside the credit 
union matched the shoe found with the accused’s DNA.

Key Language
•	 “Before	accepting	expert	testimony,	a	district	court	

must determine that a witness is ‘qualified as an 
expert by knowledge, skill, experience, training, 
or education.’ Fed. R. Evid. 702.” Id. The accused 
argued the expert was “not qualified as a footwear 
examiner through the International Association for 
Identification (IAI).” The court disagreed and noted: 
“It is not required that experts be blue- ribbon practi-
tioners with optional certifications,” and “[a]n expert 
witness need not be an outstanding practitioner in 
the field nor have certificates of training in the par-
ticular subject.” Id. at 71.

•	 The	court	also	found	the	method	reliable	because	it	
was “tested in published studies and has been the 
subject of widespread publication, including books 
devoted to footwear impressions, although it is not 
clear that there have been rigorous peer- reviewed ar-
ticles.” Further, the expert “offered a potential error 
rate of zero for the method, stating that any error is 
attributable to examiners.” It was also “clearly highly 

Absence of Scientific Foundation
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accepted in the forensics field” Id. at 72. Further, 
even if there was a concern, the court noted “[v]ig or-
ous cross- examination, presentation of contrary evi-
dence, and careful instruction on the burden of proof 
are the traditional and appropriate means of attack-
ing shaky but admissible evidence.” Id.

Santos v. Posadas De P.R. Assocs., Inc.
452 F.3d 59 (1st Cir. 2006)

Factual Summary
A man slipped and fell at a hotel pool. The hotel 
attempted to exclude the plaintiff’s expert who said a 
defect in the premises caused the fall.

Key Language
•	 Where	the	expert	interviewed	the	plaintiff,	“vis-

ited the Hotel pool, measured the steps, examined 
photographs of the area, reviewed applicable codes 
and standards, made needed calculations, and drew 
upon his extensive friction testing of various tiles,” 
the court affirmed the lower court’s finding that the 
expert’s “approach was scientifically plausible and 
that his methodology possessed adequate indicia of 
reliability.” Id. at 64.

United States v. Diaz
300 F.3d 66 (1st Cir. 2002)

Factual Summary
Arson defendant challenged admissibility of fire inves-
tigator and insurance investigator’s expert testimony 
on grounds such testimony lacked validity and reliabil-
ity. Trial court admitted experts’ testimony. The First 
Circuit affirmed.

Key Language
•	 In	defendant’s	pre-trial	memorandum,	defense	

counsel’s general reference “[t]he only anticipated 
legal issue potentially would be the qualification of 
the experts, so-called, under the standards of the 
Daubert trilogy” was held to indicate to court any 
attack on expert testimony would be limited to qual-
ifications. 300 F.3d at 70.

•	 Defendant	failed	to	raise	a	specific	objection	at	trial	
to experts’ methodologies under Daubert or Rule 
702. Id.

•	 Defendant’s	“general	references	at	trial	to	Daubert or 
competency… was woefully deficient for the purpose 
of advertising to the district court that Diaz was rais-
ing a challenge to the reliability of the experts’ meth-
ods and the application of those methods under Rule 
702.” Id. at 75.

Riani v. Louisville Ladder, Inc.
2010 WL 2802040 (D. Mass. July 14, 2010)

Factual Summary
In a products liability case, defendant ladder manu-
facturer moves to exclude testimony of an expert who 
relies upon a non- standardized, “dynamic” testing 
method, which involves having individuals sway and 
twist upon the ladder. The court denies defendant’s 
motion and allows the testimony.

Key Language
•	 “While	standardization	and	uniformity	are	clearly	

desirable in scientific testing, the failure to create 
such a test is not necessarily fatal. Here, it appears 
that a functional analysis of the ladder’s response to 
conditions of actual use does not easily lend itself to 
a standardized or uniform test, given the variety of 
human movement.” Id. at *9.

•	 The	court	notes	three	factors	that	weigh	in	favor	of	
admissibility: “First, the form of the test was rela-
tively simple; the jury can readily comprehend the 
nature of the test, and compare it to the facts as 
relayed by the witnesses. Second, and significantly, 
the tests were recorded by video. The opposing 
expert can thus evaluate the test precisely as it was 
performed…. Third, the opposing expert [ ] did not 
take issue with the concept of dynamic testing, and 
in fact performed a version of that testing himself. 
“Acceptance of the methodology by the other party’s 
expert may give additional credence to the reliability 
of the proffered testimony.” Correa v. Cruisers, 298 
F.3d 13, 26 (1st Cir. 2002). Id.

In re Neurontin Mktg., Sales 
Practices, & Prods. Liab. Litig.
2009 WL 3756328 (D. Mass. Aug. 14, 2009)

Factual Summary
Defendant drug manufacturers move to exclude the 
testimony of a suicidologist, asserting that the meth-
odology and analysis underlying his opinions that the 
drug Neurontin was a specific cause of Mr. Smith’s sui-
cide are unreliable and inadmissible. The court denies 
the motion and admits the testimony.

Key Language
•	 “[I]n	cases	like	this	one	involving	psychiatric	and	

psychological testimony as to the causes of an indi-
vidual’s suicide, the trial court will likely need to 
exercise the “broad latitude” afforded it and reach 
beyond the four standard factors announced in 
Daubert to determine reliability.” Id. at *5.
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•	 “Suicide	is	a	multi-	factorial	phenomenon	with	fac-
tors which cannot be ruled out by a testable, estab-
lished scientific method…, [and] tools like the 
psychological autopsy—along with their professional 
experience, education, training, and observations—
to “rule in” or “rule out” various factors… will never 
produce the definite and testable results expected 
and demanded in many scientific inquiries; it is, 
however, the generally accepted methodology for 
analyzing the causes of a particular suicide and far 
from the “junk science” that Daubert and Rule 702 
are designed to exclude.” Id. at *9.

Guzman v. De Arellano De Villoldo
245 F. Supp. 2d 388 (D. P.R. 2003)

Factual Summary
Plaintiffs sue for malicious prosecution and for the ille-
gal attachment of Plaintiffs’ real and personal property. 
Defendant challenges Plaintiffs’ expert, a psychia-
trist, because his testimony and conclusions are based 
on Plaintiffs’ fear of attachment (rather than the 
actual attachment), and is thus irrelevant, unreliable, 
and confusing to the jury. The trial court agrees, and 
excludes Plaintiffs’ expert.

Key Language
•	 The	judge	is	expected	to	screen	the	scientific	foun-

dations of the expert’s opinion and decide whether 
the proposed testimony, including the methodology 
employed by the witness, rests on a reliable foun-
dation and is relevant to the facts of the case. 245 
F. Supp. 2d at 394 citing Ed Peters Jewelry Co. v. C&D 
Jewelry Co., 124 F.3d 252, 259 (1st Cir. 1997).

•	 “While	the	expert	made	clinical	findings	and	made	
use of reliable principles and methods, the DSM-IV 
was not reliably applied to reach the diagnosis since 
a reading of the DSM-IV reflects that there is no such 
diagnosis as major depression with post- traumatic 
stress disorder features.” 245 F. Supp. 2d at 394.

Dermot Harvey v. James P. Rines, M.D.
1999 U.S. Dist. LEXIS 22386 (D. Me. 1999)

Factual Summary
Competing motions were brought to limit or exclude 
expert testimony regarding use and effect of various 
anticonvulsant medications to treat seizures and sta-
tus epilepticus, primarily Tegretol. Plaintiff’s motion 
granted as to one defense expert on grounds expert 
lacked appropriate credentials, but denied as to all 
other experts.

Key Language
•	 Sole	excluded	expert	had	never	treated	status	epi-

lecticus, and based his opinions on review of litera-
ture rather than personal knowledge. 1999 U.S. Dist 
LEXIS	22386	at	*19.

•	 Expert’s	opinion	based	on	lack	of	published	liter-
ature expressing conclusions contrary to his, cer-
tain assumptions regarding level of suspect drugs in 
decedent, and review of literature undertaken spe-
cifically for testifying at trial were held to be “unsci-
entific speculation offered by a genuine scientist” 
rather than “genuinely scientific.” Id. at *23–24.

Second Circuit

Lynch v. Trek Bicycle Corp.
2010 WL 1647458 (2d Cir. Apr. 22, 2010)

Factual Summary
Bicyclist	who	was	injured	while	riding	his	bicycle	
brought a products liability action against the man-
ufacturer. The lower court granted manufacturer’s 
motion to exclude bicyclist’s expert’s testimony as 
unreliable, and the circuit court affirms.

Key Language
•	 The	expert,	a	metallurgist	who	specialized	in	aircraft	

coatings, “repeatedly declined to offer any quantita-
tive or scientifically- based testimony regarding his 
theory of how both forks failed.” Performing no test-
ing, the expert instead “testified to how the failure 
‘could have happened,’ to his untested ‘conjecture,’ 
and to how certain testing ‘might’ be conducted…. 
The failure to test a theory of causation can justify a 
trial court’s exclusion of the expert’s testimony.” Id.

•	 The	court	contrasts	this	testimony	to	that	of	plain-
tiff’s expert in Derienzo v. Trek Bicycle Corp., 376 
F. Supp. 2d 537 (S.D. N.Y. 2005), where “the plaintiff’s 
expert… conducted extensive testing of the bicycle at 
issue, and concluded ‘with a reasonable degree of sci-
entific certainty’ as to his theory of the cause of the 
failure.”

United States v. Williams
506 F.3d 151 (2d Cir. 2007)

Factual Summary
Defendants convicted in district court of narcotics traf-
ficking, racketeering, and murder, appealed the district 
court’s denial of their request for a Daubert hearing to 
challenge ballistics expert’s testimony.
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Key Language
•	 “While	the	gatekeeping	function	requires	the	district	

court to ascertain the reliability of… [the expert’s] 
methodology, it does not necessarily require that a 
separate hearing be held in order to do so…. This is 
particularly true if, at the time the expert testimony 
is presented to the jury, a sufficient basis for allowing 
the testimony is on the record.” Id. at 161 (internal 
citations omitted).

•	 “We	think	that	Daubert was satisfied here. When 
the district court denied a separate hearing it went 
through the exercise of considering the use of ballis-
tic expert testimony in other cases. Then, before the 
expert’s testimony was presented to the jury, the gov-
ernment provided an exhaustive foundation for Kue-
hner’s expertise.” Id.

•	 “We	do	not	wish	this	opinion	to	be	taken	as	say-
ing that any proffered ballistic expert should be rou-
tinely admitted.” Id. The more liberal standard of 
admissibility announced by Daubert did not “grand-
father… evidence that had previously been admit-
ted under Frye….	Because	the	district	court’s	inquiry	
here did not stop when the separate hearing was 
denied, but went on with an extensive consider-
ation of the expert’s credentials and methods, the 
jury could, if it chose to do so, rely on her testimony 
which was relevant to the issues in the case. We find 
that the gatekeeping function of Daubert was satis-
fied.” Id. at 162 (internal citations omitted).

Ruggiero v. Warner-Lambert Co.
424 F.3d 249 (2d Cir. 2005)

Factual Summary
The plaintiff alleged her husband’s cirrhosis and death 
were caused by a diabetes medication manufactured 
and sold by the defendant. The court held there was no 
reliable basis for the plaintiff’s expert’s opinion that the 
medication could cause or exacerbate cirrhosis of the 
liver since the expert might have used a differential di-
agnosis to rule out competing causes of cirrhosis with-
out establishing that the medication was among them.

Key Language
•	 “We	cannot	say	that	a	differential	diagnosis	may	

never provide a sufficient basis for an opinion as to 
general causation. There may be instances where, 
because of the rigor of differential diagnosis per-
formed, the expert’s training and experience, the 
type of illness or injury at issue, or some other case- 
specific circumstance, a differential diagnosis is suf-
ficient to support an expert’s opinion in support of 
both general and specific causation.” Id. at 254.

•	 “Conclusions	and	methodology	are	not	entirely	dis-
tinct from one another,” and “a court may con-
clude that there is simply too great an analytical gap 
between the data and the opinion proffered.” Id.

Kass v. West Bend Co.
158 F. App’x 352 (2d Cir. 2005)

Factual Summary
The plaintiffs sued the defendant manufacturer after 
their daughter was scalded by hot water from an over-
turned coffee maker. The parents’ expert witness’s tes-
timony was excluded for being unreliable.

Key Language
•	 Even	where	the	proffered	expert	developed	a	proto-

type, “he did not attempt to operate the prototype 
under the conditions in which it would be used,” and 
“this fatal oversight flies in the face of established 
engineering and scientific methodology and did not 
even approach the rigor associated with generally 
accepted testing protocols.”

Brooks v. Outboard Marine Corp.
234 F.3d 89 (2d Cir. 2000)

Factual Summary
Plaintiff was injured when, while attempting to untan-
gle his fishing line from the propeller of an outboard 
boat engine manufactured by defendant, the motor 
was accidentally placed in gear and his hand was 
pulled into the moving propeller. Plaintiff’s expert tes-
tified motor was defective due to lack of an emergency 
“kill switch” which would prevent accident or lessened 
its severity. Trial court held expert’s testimony inad-
missible because expert had not performed any actual 
testing to determine whether the use of the proposed 
“kill switch” would have disengaged the engine under 
the circumstances. The Second Circuit affirmed.

Key Language
•	 Expert’s	proposed	testimony	was	speculative	and	un-

reliable as the expert “had never attempted to recon-
struct the accident and test his theory.” 234 F.3d at 92.

•	 “The	failure	to	test	a	theory	of	causation	can	justify	a	
trial court’s exclusion of the expert’s testimony.” Id.

Innis Arden Golf Club v. Pitney Bowes, Inc.
629 F. Supp. 2d 175 (D. Conn. 2009)

Factual Summary
A Golf Club brought action against adjacent land-
owners alleging seepage from adjacent properties of 
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carcinogenic	chemicals	(PCBs);	the	court	excludes	tes-
timony of plaintiff’s expert.

Key Language
•	 The	court	emphasizes	two	aspects	of	reliability	anal-

ysis: “[w]hether the expert has adequately accounted 
for obvious alternative explanations” and “whether 
the expert’ methods are testable and falsifiable. More 
generally, the hallmark of this reliability prong is 
the scientific method, i.e., the generation of testable 
hypotheses that are then subjected to the real world 
crucible of experimentation, falsification/validation, 
and replication.” Id. at 188–89 (internal citations and 
quotations omitted).

•	 The	court	then	finds	neither	of	these	emphases	
met:	“[the	expert]	concluded	that	Pitney	Bowes	
was	responsible	for	the	PCB	contamination	on	
Innis Arden’s property without considering any 
other explanations, let alone the obvious alterna-
tive causes.” Id. at 189. In addition, “his methods 
and opinions are not capable of being tested or ver-
ified,” for a variety of reasons including “that the 
soil samples and full data packages [upon which the 
tests were conducted] no longer exist, which means 
that the Defendants could not attempt to validate… 
methods even if… [the expert]could specifically say 
what he considered…, [nor could] his results… be 
replicated or verified because the underlying data is 
not available. With this hallmark of reliability lack-
ing,… [the] testimony is inadmissible. Id. at 190.

In re Zyprexa Prods. Liab. Litig.
688 F. Supp. 2d 130 (E.D. N.Y. 2009)

Factual Summary
Plaintiff claims that a drug manufacturer failed to warn 
of an association between its antipsychotic drug and 
obesity, which caused her husband’s diabetes and sub-
sequent death. Defendants attack this extenuated causa-
tion argument, but the court admits the testimony.

Key Language
•	 After	finding	the	expert’s	opinions	on	both	general	

and specific causation admissible, the court notes 
“[De fend ant] Lilly’s argument against the validity 
of	Dr.	Bell’s	thesis	on	Zyprexa’s	direct damage to the 
pancreas and beta cells is compelling, but it is not 
decisive and need not be evaluated on the present 
motion.” Id. at 148.

•	 The	court	concludes	that	“[p]ar	a	mount	to	the	case	
is	whether	Earl’s	diabetes	was	caused	by	Zyprexa	
through the indirect instrumentality of weight gain. 
Dr.	Bell’s	opinion	on	the	etiology	of	diabetes	with	re-

spect to weight gain—a generally accepted causal re-
lationship—satisfies requirements: it may be helpful 
to a jury, and possesses sufficient indicia of reliability 
and scientific validity. (internal citations omitted). Id.

United States v. Kassir
2009 WL 910767 (Apr. 2, 2009 S.D. N.Y.)

Factual Summary
Defendant accused of attempting to establish a jihad 
training camp in Oregon attempts to block testimony 
from government terrorist expert because widespread 
media coverage makes expert testimony unnecessary. 
Finding through analogy to the need for experts in 
mob trials that such testimony would be helpful, the 
court allows the government’s expert testimony based 
on the transcripts of a similar trial’s Daubert hearing 
(though it also concludes that some aspects of the testi-
mony will require a new hearing).

Key Language
•	 The	expert’s	“methodology	consists	of	gathering	

multiple sources of information, including original 
and secondary sources, cross- checking and juxta-
posing new information against existing informa-
tion and evaluating new information to determine 
whether his conclusions remain consonant with 
the most reliable sources… [and are] similar to that 
employed by his peers in his field. He works collab-
oratively with his peers, gathering additional infor-
mation and seeking out and receiving comments on 
his own work. (internal citations omitted).

•	 “Although	Kohlmann’s	methodology	is	not	readily	
subject to testing and permits of no ready calcula-
tion of a concrete error rate, it is more reliable than a 
simple cherry- picking of information from websites 
and other sources….[His] opinions and conclusions 
are subjected to various forms of peer review and 
that the opinions he proposes to offer here regarding 
al Qaeda’s origins, leaders and certain tradecraft are 
generally accepted within the relevant community. 
[His] methodology… is similar to that employed by 
experts that have been permitted to testify in other 
federal cases involving terrorist organizations.” Id.

Green Mountain Chrysler Plymouth 
Dodge Jeep v. Crombie
508 F. Supp. 2d 295 (D. Vt. 2007)

Factual Summary
Automobile dealers, manufacturers and associations 
brought action seeking declaratory and injunctive relief 
from Vermont regulations adopting California’s green-
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house gas (GHG) emissions standards for new automo-
biles. Plaintiffs moved to exclude testimony from an 
expert on global warming, but the court held that the 
opinion was both reliable and relevant.

Key Language
•	 Plaintiffs	argue	that	expert’s	testimony	“arise	out	of	

pure speculation” and “meets none of Daubert’s cri-
teria for reliability… [including] “no known error 
rate and his hypothesis has not been, and cannot 
be tested…; and his projections regarding the tip-
ping point and sea level rise find no objective sup-
port in the scientific literature.” Id. at 316. The court 
disagreed, finding the expert cited “abundant data 
in support of his theories regarding climate change, 
including historical data gathered from a number 
of sources including measured temperatures, ice 
cores and ocean cores, as well as modeling results…. 
[Although] history is not a perfect guide…, the situ-
ation is unprecedented does not mean that scientists 
may not testify reliably as to global warming’s likely 
effects. Id. at 316–17.

•	 While	“[i]t	is	true	that…	[the]	predictions	do	not	
have a known error rate and cannot be tested, at 
least not in a laboratory[,] Daubert’s factors are 
meant to be applied flexibly, and they by no means 
indicate that [the] testimony is inadmissible.” Id. 
at 318. The testimony “is of a different nature from 
much of the expert testimony on which there is more 
extensive case law. [It] present[s] a wide- reaching 
theory regarding the worldwide effects of unprec-
edented human- created climate change, not a the-
ory about a drug’s causation of birth defects, as in 
Daubert itself…. Although this theory must still be 
proven reliable, some Daubert factors may be less 
applicable here than in other cases involving expert 
testimony.” Id.

•	 “Although	not	extensively	peer-	reviewed,	his	publi-
cations demonstrate that [the] opinions have been 
thoroughly presented to the scientific community 
and are longstanding rather than framed for litiga-
tion purposes alone. In any case, this single factor is 
not determinative, and does not justify exclusion… 
where his testimony is otherwise reliable.” Id. at 319.

Wills v. Amerada Hess Corp.
2002 WL 140542 (S.D. N.Y. Jan. 31, 2002)

Factual Summary
Plaintiff’s decedent was exposed to toxic chemicals, in-
cluding benzene, while working aboard ships. Plaintiff’s 
expert’s opinion was based on controversial oncogene 

or “no- threshold” theory of exposure. Defendant’s mo-
tion in limine and motion for summary judgment 
granted. Plaintiff’s motion in limine denied.

Key Language
•	 Oncogene	test,	aka	“the	Ames	test,”	involved	expo-

sure of a cell culture to measured amounts of a 
known carcinogen and then observation of changes 
in cell culture activity associated with mutation in 
the genes. 2002 WL 140542 at *8.

•	 Toxicologist’s	opinion	that	squamous	cell	carcinoma	
obeyed oncogene theory was based upon his “back-
ground experience and reading. I couldn’t point you 
to a specific reference,” and did not rise to prerequi-
site level of scientific reliability to be admissible. Id. 
at *13.

•	 Expert’s	differential	diagnosis	discarded	decedent’s	
smoking and drinking history, both of which were 
known to be the largest risk factors in development 
of squamous cell carcinoma of the head and neck, 
and instead relied on expert’s personal opinion that 
a twenty year latency period was insufficient for cig-
arettes as source of causation. Id. at *15.

United States v. Salim
189 F. Supp. 2d 93 (S.D. N.Y. 2002)

Factual Summary
Defendant is indicted for stabbing a correctional offi-
cer. He moves for the preclusion of expert testimony 
that Defendant’s fingerprints match latent fingerprints 
on certain documents from Defendant’s jail cell.

Key Language
•	 “It	is	without	question	that	fingerprint	analysis	has	

enjoyed a long history of acceptance as a scientif-
ically sound technique for identification and has 
routinely been admitted as such for the purpose of 
criminal trials.” 189 F. Supp. 2d at 100. Fingerprint 
analysis has generally withstood Daubert challenges. 
Id.; but see United States v. Plaza, 179 F. Supp. 2d 
492, 514 (E.D. Pa. 2002) (finding “the matching of a 
latent print to a known fingerprint” is controlled by 
overly subjective standards).

•	 An	expert	appropriately	“utilizes	his	or	her	exper-
tise and training to determine whether there is 
enough agreement of the various ridge formations 
to be able to individualize and ultimately, to ‘match’ 
a print, [and this] does not constitute an absence of 
standards to render the technique unreliable.” 189 
F. Supp. 2d at 101.

•	 Defendant	could	appropriately	attack	the	expert’s	
“match” opinions by “rigorous cross- examination 
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and the presentation of other experts to challenge 
the findings, not the wholesale preclusion of a reli-
able methodology.” Id. at 101, citing Daubert, 509 
U.S. at 595.

Third Circuit

Meadows v. Anchor Longwall & Rebuild, Inc.
306 F. App’x 781 (3d Cir. 2009)

Factual Summary
A mine worker who was injured when a pressurized 
shut-off valve malfunctioned brought suit against the 
manufacturer and others, which the district court dis-
missed on summary judgment. Here, the circuit court 
found no error in the exclusion of plaintiff’s expert 
testimony, despite plaintiff’s assertion that the lower 
court erred in holding the expert to a higher standard 
of admissibility than required under case law, because 
his testimony was based on generally accepted princi-
ples of basic physics “recognized since the time of Sir 
Isaac Newton.”

Key Language
•	 Regarding	the	test	for	reliability,	the	court	stated	

“[t]he admissibility decision must focus on the ex-
pert’s methods and reasoning, and credibility 
decisions should not be considered until after admis-
sibility has been determined. The language of Rule 
702 requiring the expert to testify to scientific knowl-
edge means that the expert’s opinion must be based 
on the “methods and procedures of science” rather 
than on “subjective belief or unsupported specula-
tion”; the expert must have “good grounds” for his or 
her belief. Id. at 788 (internal citations omitted).

•	 The	court	found	the	expert’s	methodology	unreli-
able because he did not attempt to replicate the con-
ditions at the time of the accident, never examined 
the actual equipment that malfunctioned, and made 
“no reference to material, publication or literature 
describing the failure scenario he presented, no evi-
dence that his methodology was subjected to peer 
review or that it is generally accepted, no outside 
documentary evidence, aside from his own report, 
supporting his conclusions, no evidence concerning 
any known or potential error rates in his testing, and 
no control standards.” Id. at 789.

•	 The	court	concludes,	“[t]hus	it	was	not	the	“general	
physics principles” with which the District Court 
took issue, but rather the method by which… the 
principles [were applied] to the facts…. Here, the 
analytical gap between the data and the opinion 

proffered is too great and is connected only by the 
ipse dixit of the expert, not by any evidence. Id. at 
790 (internal citations omitted).

Murray v. Marina Dist. Dev. Co.
311 F. App’x 521 (3d Cir. 2008)

Factual Summary
Patrons who were assaulted in the parking lot of a 
casino filed suit against the casino hotel operator alleg-
ing negligence for failure to provide adequate security. 
After excluding the testimony of plaintiff’s expert wit-
ness without conducting a Daubert hearing, the lower 
court granted summary judgment to the hotel. The cir-
cuit affirmed.

Key Language
•	 Regarding	the	district	court’s	failure	to	hold	a	

Daubert hearing, the court noted that “[a]l though 
we have long recognized the importance of in limine 
hearings under Rule 104(a) in making the reliability 
determination required under Rule 702 and Daubert, 
it is within the discretion of a district court to deter-
mine whether such hearing is necessary. We have 
previously recognized that failure to hold a hearing 
constitutes an abuse of discretion where the eviden-
tiary record is insufficient to allow a district court 
to determine what methodology was employed by 
the expert in arriving at his conclusions.” Id. at 523 
(internal quotations and citations omitted).

•	 Because	the	record	contained	the	expert’s	report,	
deposition testimony, and the parties’ briefs, the 
court concluded that “[the lower court] had a suf-
ficient factual record before it to ascertain [the 
expert’s] methodology and make a proper reliability 
determination under Daubert. Id.

•	 Regarding	whether	the	district	court	abused	its	dis-
cretion in failing to admit the testimony on the basis 
of unreliability, the court listed eight factors to be 
taken into consideration, including: (1) whether a 
method consists of a testable hypothesis; (2) whether 
the method has been subject to peer review; (3) the 
known or potential rate of error; (4) the existence 
and maintenance of standards controlling the tech-
nique’s operation; (5) whether the method is gener-
ally accepted; (6) the relationship of the technique to 
methods which have been established to be reliable; 
(7) the qualifications of the expert witness testifying 
based on the methodology; and (8) the non- judicial 
uses to which the method has been put…. [T]his 
list is non- exclusive and… each factor need not be 
applied in every case.” Id. at 523–24.
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•	 Applying	the	Daubert reliability factors, the court 
found no abuse of discretion in excluding the 
expert’s opinions, noting that the “report and depo-
sition testimony fail to demonstrate any methodol-
ogy, let alone peer- reviewed or generally accepted 
methodology, underlying his opinion that the… 
security system was inadequate and constituted a 
deviation from industry standards. While Sutor’s 
report identifies purported security deficiencies, he 
fails to identify the source of any industry standards, 
obligations or duties allegedly applicable to Marina 
or provide the methodology he used to arrive at his 
opinions.” Id. at 524.

Pineda v. Ford Motor Co.
520 F.3d 237 (3d Cir. 2008)

Factual Summary
An automobile technician who was injured when the 
rear liftgate glass of an SUV shattered filed suit against 
the manufacturer. The district court excluded testi-
mony of the technician’s proposed expert, and granted 
summary judgment for the manufacturer. On appeal, 
the circuit court reversed, noting that the expert was 
permitted to base his opinion on the manufacturer’s 
subsequent remedial measures, even if the measures 
themselves were inadmissible.

Key Language
•	 Finding	the	lower	court	had	erred	by	relying	only	

on Rule 407 (regarding subsequent remedial mea-
sures) and not upon Rule 703, which allows experts 
to rely on such information providing that “[f]acts or 
data that are otherwise inadmissible shall not be dis-
closed to the jury by the proponent of the opinion…. 
The District Court and the parties conflate the sepa-
rate issues of whether the [updated installation man-
ual] itself can be admitted into evidence and whether 
[the expert’s] opinion can be admitted if it is based 
on a consideration of [the manual]. Id. at 246–47.

•	 “The	Rule’s	only	requirement	is	that	the	data	be	“of	a	
type reasonably relied upon by experts in the partic-
ular field in forming opinions or inferences upon the 
subject.” We find that it is reasonable for an engineer 
to rely upon a warning and alternative safety instruc-
tion subsequently issued by a manufacturer in form-
ing an opinion that an earlier service manual fails to 
provide adequate instructions and warnings to auto-
mobile technicians. Thus, despite Rule 407’s general 
exclusion of subsequent remedial measure evidence, 
we hold that Rule 703 permits [an expert] to base his 
opinion on [such] a consideration. Id. at 247.

•	 “The	District	Court’s	inquiry	of	the	reliability	of	
[the expert’s] methodology did not demonstrate the 
appropriate level of flexibility required by Rule 702 
and our past precedent. First, the District Court 
focused too narrowly on [the expert’s] failure either 
to offer proposed alternative language for a warning 
or to test the effectiveness of alternative warnings…. 
[He] did not have to develop or test alternative 
warnings to render an opinion that the 2002 ser-
vice manual did not provide adequate, step-by-step 
instructions to account for the different stresses 
that might be exerted when an automobile techni-
cian replaces the rear liftgate brackets and hinges, or 
that the lack of instructions was a safety issue for the 
technician.” Id. at 248.

State Farm Fire & Cas. Co. v. Holmes Prods.
165 F. App’x 182 (3d Cir. 2006)

Factual Summary
The insurer contended that a window curtain on the 
wall of the living room of the insureds’ residence 
caught fire by coming into contact with a halogen 
lamp’s bulb and sought to admit expert testimony sup-
porting this theory. The court found the testimony was 
speculative and insufficient under the Daubert princi-
ples. The theory was that the insureds’ dog brought the 
draperies in contact with the lamp.

Key Language
•	 The	expert’s	testimony	about	the	dog’s	actions	was	

“speculative insofar as this theory was not supported 
by any scientific analysis or methodology that indi-
cated that the dog in fact brought the draperies into 
contact with the halogen lamp. The expert’s opin-
ion must be based on the ‘methods and procedures 
of science’ rather than on ‘subjective belief or unsup-
ported speculation.’” Id. at 186.

Simmons v. Ford Motor Co.
132 F. App’x 950 (3d Cir. 2005)

Factual Summary
The plaintiff allegedly sustained injuries when upon ex-
iting her vehicle, it spontaneously shifted out of park or 
a “false park” mode. Her expert failed to satisfy the reli-
ability requirements of Fed. R. Evid. 702 and Daubert.

Key Language
•	 The	expert’s	method	was	not	reliable	where	“he	failed	

to provide a testable hypothesis and was never able 
to duplicate a scenario where the weight of the vehi-
cle in combination with false park caused the vehi-
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cle to move; the method he utilized was not subject to 
peer review; he failed to produce any material or data 
from which a potential rate of error could be gathered; 
he had not established that he had used any standards 
when conducting his tests; and there was no assertion 
that he utilized a generally accepted method for deter-
mining false park.” Id. at 952.

Cuffari v. S-B Power Tool Co.
80 F. App’x 749 (3d Cir. 2003)

Factual Summary
Plaintiff is injured while using a circular saw made 
by Defendant. Plaintiffs claim the saw was defectively 
designed because it lacks an electrical break. The Dis-
trict Court excludes Plaintiff’s expert testimony. The 
Third Circuit finds the District Court did not abuse its 
discretion because the expert’s opinion regarding the 
absence of an electrical break is speculative, without 
scientific foundation or practicality. Further, his opin-
ion regarding the absence of an electrical break is not 
based on a reliable methodology.

Key Language
•	 The	Third	Circuit	reviews	the	District	Court’s	ruling	

on admissibility of expert testimony for abuse of dis-
cretion. 80 F. App’x at 750.

•	 The	Court	cites	the	following	factors	to	consider	in	
determining whether the expert’s methodology is 
reliable: “these include: (1) whether the expert’s meth-
odology has been tested; (2) whether it has been 
subject to peer review; (3) the method’s rate of er-
ror; (4) the existence of standards or controls; and 
(5) whether the methodology is generally accepted in 
its field.” Id. at 751, citing Daubert, 509 U.S. at 593–95.

•	 As	for	the	process	this	expert	employed	in	forming	
his opinion, he performed tests on different circu-
lar saws several years prior to determine “how long it 
took for the blade to stop after releasing the trigger.” 
Id. at 751. These were “undocumented tests in which 
he ran various saws at full speed and then used a 
stopwatch to measure the coasting time of the blade.” 
Id. The Third Circuit agreed with the District Court 
that “[t]his methodology is questionable at best.” Id.

•	 The	absence	of	scientific	foundation	in	the	expert’s	
opinion was “further undermined by his failure 
to conduct any cost benefit analysis in concluding 
whether the electrical break design was practical…” 
or whether an electrical break could have “any nega-
tive safety implications mitigating against using the 
electrical break.” Id.

In re Paoli R.R. Yard PCB Litig.
35 F.3d 717 (3d Cir. 1994)

Factual Summary
Plaintiffs were residents in vicinity of a railroad’s main-
tenance	facility	where	polychlorinated	biphenyls	(PCBs)	
and other toxins such as dioxin were in use. Claiming 
the railroad’s use of such materials presented a health 
hazard and/or resulted in injuries, plaintiffs filed suit. 
Both	parties	sought	to	exclude	the	other’s	experts.

Key Language
•	 Where	expert	arrives	at	opinion	based	upon	differ-

ential diagnosis, the performance of physical exam-
inations, taking of medical histories, use of reliable 
laboratory tests, and careful consideration of alter-
nate causes is proper, and their absence makes a dif-
ferential diagnosis “that much more unreliable.” 35 
F.3d at 758.

•	 Since	expert	did	not	point	to	any	evidence	show-
ing	PCB	exposure	was	so	likely	to	produce	the	type	
of illness plaintiff had as compared to other possible 
causes, court held his causation theory, that plain-
tiffs’	illnesses	resulted	from	PCB	exposure,	was	only	
a hypothesis which he had yet to attempt to verify 
or disprove by subjecting it to the rigors of scientific 
testing. 35 F.3d at 764.

•	 Expert’s	report	that	was	produced	solely	for	purposes	
of litigation excluded, in part, because “the usual 
inducement to candor with a physician—the hope of 
successful treatment or diagnosis—was wholly lack-
ing.” Id. at 762.

Burke v. TransAm Trucking, Inc.
617 F. Supp. 2d 327 (M.D. Pa. 2009)

Factual Summary
A motorist who was injured in a rear-end collision 
when his vehicle was struck by a commercial tractor- 
trailer truck brought a personal injury action against 
the driver and employer. Defendants sought to exclude 
the expert testimony of plaintiff’s biomechanic.

Key Language
•	 After	determining	that	the	biomechanical	expert	

was qualified to render an opinion as to general cau-
sation (though not to specific causation, which would 
require a medical degree), the court concluded that 
“Dr.	Ziejewski	meets	the	reliability	requirement	
of the Daubert analysis…, [and his] opinions were 
based on methods and procedures rather than sub-
jective belief or unsupported speculation and that he 
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had good grounds for his beliefs. Id. at 334–35 (inter-
nal quotations omitted).

•	 Specifically,	the	court	found	the	“methodology	con-
sisted of a testable hypothesis, was subjected to peer 
review, had a known or potential rate of error, was 
generally accepted, and the techniques were suf-
ficiently established to be reliable.” Id. at 335. The 
expert “sufficiently explained and justified his use 
of an exemplar 2000 Ford Ranger and how he devel-
oped the inputs to be used in his analysis… and 
many of Defendants’ arguments and criticisms… 
went more to the weight of the evidence, rather than 
to his ability to testify as an expert in this case. Mere 
weakness in the factual basis of an opinion bears on 
the weight of the evidence, not its admissibility.” Id. 
The court concludes by noting that “recognizing that 
Dr.	Ziejewski’s	methodology	was	found	to	be	suffi-
ciently reliable to be admitted at trial does not mean 
that it should be taken as truth.” Id.

In re Human Tissue Prods. Liab. Litig.
582 F. Supp. 2d 644 (D. N.J. 2008)

Factual Summary
Bone	allograft	recipients	and	survivors	of	deceased	
donors brought tort actions against a company that 
allegedly harvested tissues from human corpses with-
out consent and funeral homes that allegedly provided 
access to corpses. Plaintiffs offered expert testimony 
asserting that (1) unprocessed human cadaveric bone is 
capable of transmitting certain diseases when stored at 
room temperature for thirty days or more; and (2) the 
respective incubation periods for several of these dis-
eases are longer than six months. Defendants moved to 
exclude, and the court agreed.

Key Language
•	 “[T]he	essence	of	the	disagreement	among	par-

ties’ experts is not whether unprocessed bone tissue 
stored at room temperature can transmit certain dis-
eases, but rather, the length of time that such bone 
tissue can continue to transmit the diseases at issue.” 
Id. at 658. The defendants moved to exclude plain-
tiffs’ expert opinions to the extent that they opine 
that transmission periods are longer than defen-
dant’s experts claim.

•	 The	court	began	its	analysis	with	a	detailed	review	
the medical and scientific literature upon which the 
challenged Plaintiffs’ experts primarily rely, not-
ing that “an absence of definitive published studies 
on the issue of general causation need not per se dis-
qualify an expert’s opinions on general causation so 

long as there are other factors supporting the reli-
ability of the opinion,” and that there is no study that 
addresses the specific question on timing. Id. at 659. 
“Thus, if general causation is to be established in this 
litigation, it may only be established through meth-
odologies, other than medical and scientific litera-
ture review, or reliance upon other, less pertinent 
medical and scientific studies and literature requir-
ing extrapolation from the experts.” Id.

•	 “The	corollary	to	a	lack	of	literature	which	addresses	
general causation is that the core Daubert factors are 
not as helpful to the Court in assessing the reliability 
of the experts’ theories. The extrapolations of Plain-
tiffs’ experts… [regarding time of transmission] have 
not been tested, peer- reviewed, published, or widely- 
accepted. Instead, the Court must consider other fac-
tors of reliability, such as the medical and scientific 
relationship between the expert’s opinion to theories 
and literature that have been established to be reli-
able, the qualifications of the expert witness, and the 
non- judicial uses to which the opinion has been ren-
dered. Id. at 659–60.

•	 Weighing	these	factors,	the	court	ultimately	con-
cludes that, although it “does not question the re-
liability of the underlying studies,” it finds that the 
“extrapolations from those studies to [the expert’s] 
ultimate conclusion lack the factors of reliability.” Id. 
at 667. The extrapolations “were not tested, were not 
subject to peer review, and had no known rate of er-
ror… [and] has not been generally accepted.” Id. The 
court finds no adequate explanations for “extrapola-
tions from in vitro studies involving various serum, 
epidemiological studies involving the transmission of 
disease in frozen bone, animal studies involving dif-
ferent viruses and whose own authors cautioned fur-
ther studies for the extrapolation of their results in 
humans, and studies evaluating other methods of 
sterilization such as radiation, heat, and oxide gas. 
At best… [the expert] opinion from these studies is 
nothing more than pure speculation.” Id.

Galentine v. The Estate of Stekervetz
273 F. Supp. 2d 538 (D. Del. 2003)

Factual Summary
Plaintiff, a boat owner, sued several defendants includ-
ing the Estate of Stekervetz, a man who moored his 
boat in an adjacent space. A fire broke out on Steker-
vetz’s boat while it was docked, and Plaintiff claims the 
fire resulted from Stekervetz’s negligence. Specifically, 
Stekervetz failed to repair his boat’s defective wiring, 
and ignored warning signs not to use the boat or its 
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major appliances until extensive repairs on the wiring 
were made. Defendant moves to strike Plaintiff’s causa-
tion expert.

Key Language
•	 Quoting	Elcock v. Kmart Corp., 233 F.3d 734, 745–46 

(3d Cir. 2000), the Court recites the reliability factors 
under Rule 702 as follows:

1) Whether a method consists of a testable 
hypothesis;

2) Whether the method has been subject to 
review;

3) The known or potential rate of error;
4) The existence and maintenance of standards 

controlling the technique’s operation;
5) Whether the method is generally accepted;
6) The relationship of the technique to methods 

which have been established to be reliable;
7) The qualifications of the expert witness testi-

fying based on the methodology; and
8) The non- judicial uses to which the method has 

been put.
•	 “Given	Mr.	Gowarski’s	experience	in	electrical	work,	

and the fact that he inspected the Stekervetz’s vessel 
on the morning of the fire, the Court finds that his tes-
timony is sufficiently reliable and based on a proper 
factual foundation as required under Rule 702. Fur-
ther, the Court notes that the Estate has not specifi-
cally challenged the methodology of Mr. Gowarski’s 
inspection technique.” 273 F. Supp. 2d at 542.

Bethea v. Bristol Lodge Corp.
2003 U.S. Dist. LEXIS 9011 (E.D. Pa. May 19, 2003)

Factual Summary
Plaintiff’s decedent was fatally shot in a robbery while 
entering a topless dancing establishment owned by 
Defendant.	Housley	is	convicted	for	Bethea’s	murder.	
Housley	stalked	Bethea	in	the	parking	lot	of	Defen-
dant’s establishment, and shot him after the two men 
had been inside the bar for ten minutes. Plaintiff brings 
wrongful death and survivor actions for Defendant’s 
alleged failure to provide sufficient lighting, security, 
and maintenance of a reasonably safe premises. Plain-
tiff moves to exclude Defendant’s expert due to the 
absence of methodology in formulating his opinions.

Key Language
•	 Citing	the	reliability	factors	(Elcock, 233 F.3d at 746), 

the Court excludes the expert testimony.
•	 The	proposed	expert	is	“preliminarily	and	generally	

qualified to testify at trial as an expert witness on 
the subject of what security measures would make 

the activities of patrons at bars, restaurants, night-
clubs and casinos safe during their intended visit.” 
2003	U.S	Dist.	LEXIS	at	*13,	citing	Bethea, 2002 U.S. 
Dist.	LEXIS	2411	at	*4.

•	 The	expert	fails	to	provide	any	methodology	which	
could be proven reliable. Nothing about his report 
was subjected to peer review. “In light of Mr. Friel’s 
responses and statements, his analysis appears to be 
no more than his instinctive reaction to the mate-
rials provided. He cites to no industry standards 
for his opinions on the requisite necessities for ade-
quate security, nor does he provide any explanation 
that could be tested or subjected to peer review as to 
how he has reached these opinions.” 2003 U.S. Dist. 
LEXIS	9011	at	*20.

Smithkline Beecham Corp. v. E. Applicators, Inc.
2002 U.S. Dist LEXIS 23511 (E.D. Pa. Dec. 3, 2002)

Factual Summary
In an antitrust action, Plaintiff alleges Defendants col-
luded in the bidding process for a roofing project, to 
ensure Defendant submitted the winning bid. Defen-
dant submits an expert to testify that bids for the proj-
ect were reasonable and non- collusive. Plaintiff moves 
to exclude Defendant’s expert testimony.

Key Language
•	 After	qualifying	Mr.	Parisi	as	competent	to	evalu-

ate the bids, and further finding his opinion regard-
ing the reasonableness of the bids would assist the 
jury in resolving a factual issue of whether the bids 
were competitive, the Court nevertheless excludes 
the expert’s opinion due to the absence of any reli-
able methodology for his opinion that the bids were 
non- collusive.

•	 “The	expert	must	explain	the	means	by	which	he	
reached his conclusions, and such means must sat-
isfy at least one of the Daubert factors of reliability. 
An expert’s opinion must be based on the methods 
and procedures of science rather than on subjective 
belief or unsupported speculation.” 2002 U.S. Dist. 
LEXIS	23511	at	*9–10,	citing	In re Paoli R.R. Yard 
PCB Litig., 35 F.3d at 742 n.8.

•	 “In	light	of	Mr.	Parisi’s	statements,	his	analysis	of	
whether or not there was collusion among the bid-
ders amounts to no more than speculation. Mr. Pari-
si’s conclusion rises to nothing more than ‘ipse dixit 
[that] does not withstand Daubert’s scrutiny.’” Id.

ID Sec. Sys. Canada, Inc. v. Checkpoint Sys., Inc.
198 F. Supp. 2d 598 (E.D. Pa. 2002)
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Factual Summary
Plaintiff brings antitrust litigation contending Defen-
dant engages in illegal monopolization and conspires 
to restrain commerce with respect to electronic article 
surveillance tags. The parties bring “a host of motions 
in limine concerning the admissibility of expert testi-
mony and other evidentiary issues…” after which the 
Court holds two days of hearings and oral arguments. 
198 F. Supp. 2d at 601.

Key Language
•	 Plaintiff	contends	expert	Greenhalgh’s	methodol-

ogy is flawed because he does not base his conclusion 
with respect to the relevant product market on the 
appropriate legal standard. Plaintiff correctly argues 
that the proposed expert’s “methodology must be 
guided by the controlling legal principle, and to the 
extent that the expert ignores that principle, the 
expert’s testimony fails Daubert’s test of a reliable 
methodology.” Id. at 607.

•	 The	Court	disagrees	with	Plaintiff’s	contentions	as	to	
Greenhalgh’s opinions, and finds he considered the 
factors suggested by the leading Supreme Court deci-
sion on the subject of whether Defendant’s lack of 
market power in the primary equipment market pre-
cludes, as a matter of law, the possibility of market 
power in the derivative aftermarket. Id. at 607, citing 
Eastman Kodak v. Image Technical Servs., Inc., 504 
U.S. 451, 112 S. Ct. 2072 (1992).

•	 Plaintiff	also	challenges	Defendant’s	expert,	Dr.	
Jurkowitz, who would testify that irrespective of 
Defendant’s conduct, the lender would have aban-
doned its commitment to Plaintiff and the financ-
ing for the company would not have been extended. 
198 F. Supp. 2d at 609. As Dr. Jurkowitz was qualified 
to analyze the steps taken by the financing company 
and compare those steps to the generally accepted 
practices and standards relied upon by investment 
bankers for conducting due diligence, he was able to 
offer an expert opinion as to whether the investiga-
tion undertaken by the financing company consti-
tuted a full and complete due diligence analysis. Id.

Fourth Circuit

Pugh v. Louisville Ladder, Inc.
361 F. App’x 448 (4th Cir. 2010)

Factual Summary
A consumer brought a products liability action against 
a ladder manufacturer, alleging the ladder structurally 
failed during normal use causing consumer to fall and 

sustain injuries. The district court entered judgment on 
the jury verdict for consumer, and manufacturer ap-
pealed on grounds that the court abused its discretion in 
permitting allowing the consumer’s experts to testify.

Key Language
•	 After	noting	that	the	defendant	failed	to	properly	

utilize the Daubert hearing by attacking conclusions 
rather than methodology, the court concluded that 
although “the case… presents a close question,” the 
court could not say that the plaintiffs’ experts “failed 
to apply their principles and methods reliably to the 
facts. Id. at 454.

•	 Although	noting	that	the	“experts’	initial	conclusion,	
that the ladder failed structurally, was based solely on 
a visual inspection of the post- accident ladder… [the] 
experts thereafter performed several tests to support 
their	initial	assessment…	Based	both	on	their	expe-
rience and the testing outlined above, Pugh’s experts 
determined that their structural failure theory was 
scientifically supported by the facts of this case and 
the most likely cause of the accident.” Id. at 455.

•	 “In	addition…	Pugh’s	experts	performed	testing	
and analysis to disprove the opposing theory- impact 
damage.	Based	on	their	experience,	Pugh’s	experts	
testified at the Daubert hearing that a blunt object, 
like a human’s upper torso, falling onto an alumi-
num ladder could not create the buckling damage 
readily observable on the accident ladder. Id.

•	 The	court	goes	on	to	note	“several…	deficien-
cies with Pugh’s experts’ conclusions, including 
the experts’ failure to investigate the manufactur-
ing process, failure to analyze the likelihood that 
micro- cracks would propagate based on aluminum’s 
physical properties, failure to perform computer 
modeling, failure to definitively establish whether 
the micro- cracks pre-dated the accident, and failure 
to advance direct proof that micro- cracks occurred 
during manufacturing.” Id. at 456. Still, the court 
ultimately concluded that “in light of the testing 
that was performed…, and the lack of evidence sug-
gesting that any of such testing was unreliable, the 
alleged failure of Pugh’s experts to perform addi-
tional testing goes more to the weight of the expert 
testimony than to its Daubert admissibility.” Id.

United States v. Beasley
495 F.3d 142 (4th Cir. 2007)

Factual Summary
A defendant who was convicted of conspiracy to dis-
tribute crack cocaine appealed, alleging that the trial 
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court abused its discretion by allowing a government 
expert to testify about the process of converting pow-
der cocaine into crack cocaine without conducting a 
Daubert hearing. The court affirmed the conviction.

Key Language
•	 “The	Supreme	Court	has	stated	that	“the	law	grants	

a district court the same broad latitude when it 
decides how to determine [the] reliability [of expert 
testimony] as it enjoys in respect to its ultimate reli-
ability determination.” Therefore the standard of 
review is for abuse of discretion. Id. at 150.

•	 The	court	noted	both	the	substantial	qualifications	
of the expert, and his extensive “training in numer-
ous law enforcement courses on the identification of 
narcotics, including identifying clandestine drug- 
making labs; participation as a member of a local 
narcotics agency in the seizure of cocaine in its vari-
ous stages on its way to becoming crack cocaine; and 
witnessing on video the full process of turning pow-
der cocaine into crack cocaine.” Id. That court con-
cludes that “[t]his training and experience amply 
qualified Kirian to give testimony on the process of 
making crack cocaine from cocaine powder… allow-
ing him to testify as an expert, without conducting a 
Daubert hearing.” Id. (internal citations omitted).

Testerman v. Riddell, Inc.
161 F. App’x 286 (4th Cir. 2006)

Factual Summary
An injured athlete sued a shoulder pad manufacturer, 
alleging the company negligently fit him with pads 
that were too small. The plaintiff’s expert was a former 
head athletic trainer for the Detroit Lions. His expert 
report concluded that a blow from the back caused Tes-
terman’s scapula fracture, but at his deposition, he 
changed his testimony and said that impacts to the 
front and side of the shoulder caused the injury. The 
court did not allow the expert testimony.

Key Language
•	 The	district	court	looked	to	other	evidence	which	

raised the possibility that the plaintiff was injured by 
a blow to an area that would have been unprotected 
even by correctly fitted pads. The court found the ex-
pert’s “methods for forming his opinion did not allow 
him to rule out this potential alternate cause with any 
degree of precision.” Id. at 289. This weakness in the 
expert’s testimony was appropriate to concentrate on 
when assessing the reliability of the expert’s opinion.

Cavallo v. Star Enter.
100 F.3d 1150 (4th Cir. 1996)

Factual Summary
Underground storage tank and holding ponds leaked pe-
troleum into local groundwater and creeks. Plaintiffs 
contend vapors caused various physical injuries. Experts 
presented testimony that plaintiff’s exposure to AVJet 
vapors caused various chronic illnesses. Court held ex-
perts did not “strictly adhere to the established toxico-
logical methodology in forming their conclusions,” and 
held experts’ testimony was not supported by appropri-
ate validation as required by Daubert. The Fourth Cir-
cuit affirmed in part, reversed in part, and remanded.

Key Language
•	 Validity	of	methodology	or	reasoning	determined	by	

flexible inquiry relying on five factors: (1) whether 
testimony has been tested; (2) whether it has been 
published or exposed to peer review; (3) rate of error; 
(4) whether there are standards or controls over 
implementation; and (5) whether testimony has been 
generally accepted. 100 F.3d at 1158.

•	 Emphasizing	liberal	thrust	of	FRE	702,	court	held	
“vigorous cross- examination, presentation of con-
trary evidence, and careful instruction on the bur-
den of proof are traditional and appropriate means 
of attacking shaky but admissible evidence.” 100 
F.3d at 158.

•	 Since	neither	expert	“sufficiently	adhered	to	the	
established toxicology methodology in forming 
[his] conclusions,” expert testimony was “not ‘sup-
ported by the appropriate validation’ as required by 
Daubert.” Id. at 1159.

•	 Court	acknowledged	“the	price	paid	for	this	seem-
ingly stringent standard of reliability is that, 
unavoidably, some legitimate injuries will be left 
unredressed.” Id.

United States v. Myers
2010 WL 2723196 (S.D. W. Va. July 8, 2010)

Factual Summary
The defendant, who was accused of possession of a 
“Molotov cocktail,” and was first identified as possess-
ing explosive materials by a trained sniffing dog. How-
ever, subsequent testing of the accused’s clothing did 
not take place for nearly three months, and no explosive 
elements were identified. The government wanted their 
expert dog trainer/handler to testify that the dog never 
made a mistake, and then back up this testimony with a 
lab analyst who would testify that the reason no explo-
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sives were found in the subsequent lab test was proba-
bly evaporation.

Key Language
•	 “The	Daubert Court enunciated a list of five factors 

that courts may use to assess the reliability of expert 
testimony: “(1) whether the particular scientific the-
ory ‘can be (and has been) tested;’ (2) whether the 
theory ‘has been subjected to peer review and pub-
lication;’ (3) the ‘known or potential rate of error;’ 
(4) the ‘existence and maintenance of standards con-
trolling the technique’s operation;’ and (5) whether 
the technique has achieved ‘general acceptance’ in 
the relevant scientific or expert community.” Id. at *3 
(citing Crisp, 324 F.3d at 266).

•	 “The	[government]…	has	provided	little	on	which	the	
Court can base a reasoned and principled application 
of the Daubert factors. It has pointed to scant, if any, 
evidence regarding the general acceptance, standard, 
or testing of canine searches used for identifying ig-
nitable liquids. While it did provide specific (and 
rather extraordinary) evidence as to the error rate 
of… [the dog], the Court must balance this testimony 
with the fact that testing was conducted and did not 
support the findings of the canine search.” Id.

•	 “Defendant	provided	a	significant	amount	of	evi-
dence of general standards and acceptance on the use 
of canines in fire and explosive investigations, pri-
marily from provisions of the NFPA guidebook. This 
guidebook [serves as] an indication of the generally 
accepted methods, techniques and limitations of the 
use of canines in this manner. The techniques used 
by Captain Ellis were in direct contradiction of many 
of the provisions of this NFPA guide. Most notably, 
the positive alert by the dog was not confirmed by 
a forensic lab and, therefore, according to the guide 
“should	not	be	considered	validated.”	Because	of	its	
inconsistency with the guidebook, the Court must 
consider the techniques used by the proffered ex-
pert canine handler as contrary to generally accepted 
standards and practices in the field” and therefore ex-
clude the testimony. Id. (internal citations omitted).

Mack v. AmerisourceBergen Drug Corp.
671 F. Supp. 2d 706 (D. Md. 2009)

Factual Summary
The parents of a girl who died after suffering from a car-
diac arrhythmia brought a products liability suit against 
the drug manufacturer and distributor. Defendants 
moved to exclude the testimony of plaintiffs’ medical ex-
pert who opined that the girl suffered a cardiac arrest 

and that the suspect drug caused or contributed to her 
death, claiming he pointed to no proof of general causa-
tion and that he has not reliably grounded his opinion as 
to specific causation due to flaws in his differential diag-
nosis. The court denied defendant’s motion.

Key Language
•	 The	court	finds	support	for	general	causation	in	the	

expert’s citing of a 2008 article which summarized 
a placebo- controlled, crossover study that showed 
a higher incidence of new- onset arrhythmias and 
more severe symptoms for Remicade patients than 
their counterparts that received the placebo. Though 
the expert “acknowledged that its findings were 
not statistically significant because the study did 
not concern a large enough sample size,” combined 
with additional discussion of “the findings of case 
reports and letters to the editor that evidenced a link 
between cardiac events and Remicade… [though] 
not peer- reviewed articles…, combined with the 
results of the… study” was enough for the court to 
find a sufficient evidentiary base for the opinion as to 
general causation. Id. at 710.

•	 The	court	found	that	the	expert’s	opinion	“that	Rem-
icade caused or contributed to the death of Crystal 
Mack” was based upon differential diagnosis, which 
is defined as “a standard scientific technique of iden-
tifying the cause of a medical problem by eliminat-
ing the likely causes until the most probable one is 
isolated.” Id. “It is well- established that an expert 
opinion on causation may be based upon a differen-
tial diagnosis.” Id. at 711.

•	 Regarding	defendants’	concern	that	plaintiff’s	attor-
neys were too influential in writing the expert opin-
ion, the court noted “that it is not improper for an 
attorney to assist a retained expert in developing 
opinion testimony for trial…. Nevertheless, even 
when it is deemed admissible, expert testimony that 
has been influenced by a hiring attorney is often 
afforded less deference by a fact-finder. Id. at 712 
(internal citations omitted).

Trademark Props., Inc. v. A & E Television Networks
2008 WL 4811461, 1 (D. S.C. Oct. 28, 2008)

Factual Summary
The plaintiffs brought this contract case against A & E 
Television Networks contending that A & E owes them 
50 percent of the net revenues earned from the televi-
sion show “Flip This House.”
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Key Language
•	 The	court	excluded	Mr.	Halloran’s	initial	expert	wit-

ness report dated which contained only one opin-
ion: the calculation of 50 percent of an uncontested 
amount of net revenues. “Although expert testimony 
is generally presumed helpful to the jury, we have held 
that Rule 702 excludes expert testimony on matters 
within the common knowledge of jurors. Mr. Hallor-
an’s expert witness report and deposition testimony 
simply state what is well within common knowledge 
of the jurors: how to divide a sum by two.” Id. at *1.

•	 The	court	excluded	Mr.	Halloran’s	second,	supple-
mented report outlining his methodology for deter-
mining how long “This Old House” would have 
stayed on the air, determining that he “based his… 
opinion on damages on an article in the New York 
Times and on information revealed by various Inter-
net searches. There is no evidence that his methodol-
ogy has been tested…, [or] subjected to peer review 
and publication…, no evidence regarding his meth-
odology’s known or potential rate of error, and no 
information regarding the acceptance of his method-
ology within the relevant community. His methodol-
ogy does not satisfy any of the four Daubert factors, 
and therefore the conclusions based on that method-
ology are not reliable. Id. at *2.

Bouygues Telecom, S.A. v. Tekelec
472 F. Supp. 2d 722 (E.D. N.C. 2007)

Factual Summary
Mobile telecommunications company brought action 
against telecommunications network applications firm 
for conduct allegedly resulting in, or related to, a seri-
ous outage of plaintiff’s mobile telecommunications 
network. Defendant filed motions to certain exclude 
expert reports.

Key Language
•	 In	denying	defendant’s	motion	to	exclude	the	

experts’ reports based on opinions pertaining to the 
knowledge, state of mind, motive or intent of defen-
dant, and “ which consequently equates to an opin-
ion of the ultimate issue,” the court notes that “such 
opinion testimony is completely permissible” under 
the rules. Id. at 726.

•	 As	a	result,	the	objection	“can	only	succeed	if	such	
opinions are wholly unhelpful to a jury in determin-
ing a question of knowledge… [which] is clearly not 
the case…. The average layperson has no experience 
pertaining to what is or is not common knowledge 
within the telecommunications field…. As such, tes-

timony regarding the knowledge of defendant would 
be helpful to the trier of fact, and… it is therefore 
permissible. Id.

•	 “The	only	restriction	on	an	expert’s	ability	to	testify	
as to intent is within the context of a criminal action. 
Defendant’s reliance on… [criminal cases] is mis-
placed.” Id. at 727.

Doe v. Ortho-Clinical Diagnostics, Inc.
440 F. Supp. 2d 465 (M.D. N.C. 2006)

Factual Summary
The plaintiffs sued the defendant pharmaceutical com-
pany, claiming that the thimerosal in the defendant’s 
biologic product caused their child’s autism. The prod-
uct had been injected into the mother during preg-
nancy and immediately after the child’s birth. The 
plaintiffs’ expert did not meet the Daubert standard.

Key Language
•	 “Where	proffered	expert	testimony	is	not	based	on	

independent research, but instead on a literature re-
view, the party proffering such testimony must come 
forward with other objective, verifiable evidence that 
the testimony is based on ‘scientifically valid princi-
ples.’ One means of showing this is by proof that the 
research and analysis supporting the proffered con-
clusions have been subjected to normal scientific 
scrutiny through peer review and publication.” 440 
F. Supp. 2d at 470.

•	 “A	bold	statement	of	the	experts’	qualifications,	con-
clusions, and assurances of reliability are not enough 
to satisfy the Daubert standard.” Id. at 471.

•	 When	studying	the	expert’s	methodology,	the	court	
noted that he “could not point to a single study, in-
cluding anything that he had published, that con-
clusively determined that the amount of thimerosal 
in RhoGAM when given not to the fetus but to the 
mother, as in this case, could cause autism.” He also 
“could not point to a single study that conclusively de-
termined that any amount of mercury could cause the 
specific neurological disorder of autism.” The court 
found he engaged in “hypothesis and speculation,” 
which was not a reliable methodology. Id. at 474.

United States v. Lester
254 F. Supp. 2d 602 (E.D. Va. 2003)

Factual Summary
A criminal defendant, charged with armed robbery, 
brings a motion in limine “to admit the testimony of 
Dr.	Brian	Cutler	as	an	expert	in	the	field	of	eyewitness	
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memory.” 254 F. Supp. 2d at 605. Following a Daubert 
hearing, “Dr. Cutler identified six factors attending 
the eyewitness identifications in this case that, in his 
view, might affect the reliability of those identifica-
tions: (1) cross-race recognition; (2) exposure time; 
(3) weapon focus; (4) stress experienced by the witness; 
(5) retention interval; and (6) the relation between the 
witnesses’ competence and accuracy.” Id. at 606.

Key Language
•	 “Proffers	of	expert	testimony	on	the	reliability	of	

eyewitness identification implicates the second facet 
of the Daubert analysis quite strongly.” Id. at 607–
08. In its Daubert analysis, “the Court should assess 
each factor about which an expert intends to tes-
tify and determine whether that factor is one about 
which the average juror would be aware”; and deter-
mine whether “traditional methods of trial proce-
dure [ ] equip the jury with information from which 
it may fairly assess the credibility of witnesses…” 
(i.e., cross- examination and the presentation of con-
trary evidence). Id. at 609.

•	 “Dr.	Cutler’s	conclusions	respecting	exposure	time	
and retention interval are a matter of common-
sense…” and are therefore inadmissible. Id. at 612.

•	 As	to	the	other	four	factors	(cross-race	recognition,	
weapon focus, stress on eyewitness perception and 
the correlation between confidence and accuracy), 
“it cannot be confidently said that these factors obvi-
ously would be within the common knowledge of the 
average juror.” Id. This testimony would be allowed.

•	 The	factor	of	“cross-race	recognition,”	could	create	
undue confusion: If Dr. Cutler were to testify that 
“people are more likely to misidentify persons of 
races other than their own, the average juror, overly 
impressed by the patina that attaches to ‘expert’ 
testimony, might well conclude that task of cross-
race identification is hopeless. That, at least, is the 
Supreme Court’s concern in Daubert.” Id. at 609.

United States v. Lester
234 F. Supp. 2d 595 (E.D. Va. 2002)

Factual Summary
The criminal trial for attempted robbery “against Les-
ter rests largely on the identification testimony of two 
eyewitnesses to the crime who separately identified Les-
ter approximately six weeks after the crime in a photo-
spread prepared by an agent of… the ATF.” Id. at 596. 
Lester sought to admit the testimony of Dr. Cutler as an 
expert in the field of eyewitness memory. Id.

Key Language
•	 Evaluating	Dr.	Cutler’s	proposed	testimony	under	

the reliability prong of Daubert/Kumho, and despite 
Dr. Cutler’s status as a “well- qualified social psychol-
ogist with a fairly impressive record of research and 
publication in the field of eyewitness identification,” 
his testimony is nevertheless inadmissible. Id. at 599.

•	 “At	the	Daubert hearing, Dr. Cutler testified in the 
broadest terms about the conclusions he has drawn 
about the various problem areas associated with 
eyewitness identification. Notably lacking from Dr. 
Cutler’s testimony, however, was any detailed expla-
nation of the research he relies upon in coming to his 
various conclusions. The Court, therefore, is at a loss 
in assessing whether Dr. Cutler’s conclusions have 
any scientific validity.” Id. at 600.

•	 Dr.	Cutler	provides	no	“evidence	respecting	the	sci-
entific foundation for his opinions”; but rather, only 
a “talismanic, conclusory recitation of the Daubert 
factors…” (i.e., scientific methods, peer review, rate 
of error and general acceptance in his field). Id.

Gross v. King David Bistro, Inc.
83 F. Supp. 2d 597 (D. Md. 2000)

Factual Summary
Thirty-five of seventy-five guests at catered event 
became ill with shigellosis. Parties disputed whether 
suspect tuna salad was contaminated before or after 
it left caterer’s control. Defendant sought to exclude 
plaintiff’s expert’s testimony on grounds no scientific 
studies or medical reports supported expert’s conclu-
sions that infectious diseases caused plaintiff’s fibro-
myalgia. Motion in limine granted.

Key Language
•	 Fourth	Circuit	has	held	“epidemiological	studies	

are not necessary to prove causation, as long as the 
methodology employed by the expert in reaching his 
or her conclusion is sound.” 83 F. Supp. 2d at 598.

•	 Medical	studies	relied	upon	by	expert	acknowledged	
the cause of fibromyalgia is unknown and expert’s 
attempt to argue why shigella bacteria is analogous 
and might cause similar outcome was “simply too far 
removed from the foundational evidence.” Id. at 600.

•	 Expert’s	use	of	differential	diagnosis	including	plain-
tiff’s lack of response to steroid treatment in attempt 
to rule out pre- existing connective tissue disorder 
“did nothing to demonstrate that shigellosis was the 
cause of her symptoms.” Plaintiff’s unresponsiveness 
to steroid treatment, “standing alone,” was not reli-
able foundation for expert opinion. Id. at 601.
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Smithers v. C&G Custom Module Hauling
172 F. Supp. 2d 765 (E.D. Va. 2000)

Factual Summary
Plaintiff was passenger in a truck that rear-ended 
defendant’s tractor trailer rig. Competing motions in 
limine to exclude expert testimony.

Key Language
•	 Plaintiff’s	expert	accident	reconstructionist’s	opinion	

that defendant’s truck had a low pre- impact speed, 
based upon momentum analysis and evidence of 
severe damage to plaintiff’s vehicle effectively rebut-
ted by defendant’s expert’s testimony that severe 
amount of damage resulted from substantial dif-
ferences between relatively weak superstructure of 
plaintiff’s truck and far stronger assembly of defen-
dant’s trailer. 172 F. Supp. 2d at 770.

•	 Plaintiff’s	expert’s	testimony	was	severely	under-
mined by fact he had reached conclusion similar to 
defendant’s expert regarding pre- impact speed in 
report prepared for defendant’s insurance carrier 
prior to expert’s retention by plaintiff. Id.

•	 Reliability	of	plaintiff’s	expert’s	application	of	vari-
ables which could have affected his estimate of pre- 
impact speed were suspect when his results reached 
“impossible conclusion that the plaintiff vehicle was 
going faster after impact than the defendant vehicle.” 
Id. at 772.

Fifth Circuit

Lyondell Chem. Co. v. Occidental Chem. Corp.
608 F.3d 284 (5th Cir. 2010)

Factual Summary
Various companies that had accepted liability for haul-
ing hazardous waste to a disposal site disputed the 
apportionment of payments for cleanup, which was 
based on the volume of waste each company dumped, 
which in turn was determined by the “Monte Carlo” 
method applied by plaintiff’s expert. This method 
Monte Carlo measures the probability of various out-
comes, but instead of simply averaging the input val-
ues, it uses randomly generated data points to increase 
accuracy. The circuit court rejected defendants’ 
Daubert arguments of unreliability.

Key Language
•	 Defendants	concede	that	Monte	Carlo	analysis	is	

reliable in general, but challenge its application in 
the present setting. “This incorrectly assumes that 
the use of Monte Carlo analysis in this case differs 

meaningfully from any other Monte Carlo applica-
tion; once we remove the irrelevant label of “waste 
volume,” the court’s chosen inputs serve as any other 
three numbers would. At any rate, the EPA itself has 
endorsed the use of Monte Carlo analysis in very 
similar applications- environmental risk assess-
ments.” Id. at 293.

•	 “As	for	the	testability	and	potential	rate	of	error	
prongs of Daubert… the cited cases at most stand 
for the proposition that Monte Carlo analysis is 
unreliable when injected with faulty inputs, but 
nothing more. Monte Carlo simulation is not inher-
ently untestable: courts routinely admit statistical 
evidence,FN26 and we can gauge reliability by exam-
ining input values and requiring transparency from 
testifying experts.” Id. at 294.

•	 “Similarly,	just	because	a	Monte	Carlo	simulation	
produces a range of outcomes, rather than one sin-
gle numerical value, does not mean it is speculative. 
If anything, Monte Carlo analysis provides greater 
certainty than the basic alternatives: using one of the 
three data points or using the arithmetic average of 
all three.” Id.

Wells v. SmithKline Beecham Corp.
601 F.3d 375 (5th Cir. 2010)

Factual Summary
A patient, who lost $10 million gambling while he was 
taking a dopamine agonist to alleviate symptoms of his 
Parkinson’s disease, brought a products liability action 
against the manufacturer, seeking to recover for a fail-
ure to warn that use of drug could lead to compulsive 
gambling. The manufacturer was granted summary 
judgment after the plaintiff’s medical experts were 
excluded as unreliable, and the patient appealed. The 
court here affirms.

Key Language
•	 The	three	experts	proffered	by	plaintiff	“did	[noth-

ing] more than baldly state that Requip can cause 
problem gambling. At their depositions, the three 
admitted that no scientific basis existed to confirm 
their conclusions.” Id. at 379.

•	 “Under	the	law	of	this	circuit,	these	admissions	drain	
the expert opinions of probative force. In Black v. 
Food Lion, Inc., the plaintiff claimed that she slipped 
in the defendant’s store and that the fall caused fi-
bromyalgia syndrome.FN18The district court admit-
ted the plaintiff’s proffered expert, and we reversed 
on Daubert grounds for abuse of discretion. We ex-
plained that the expert’s testimony did “not bear the 
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necessary indicia of intellectual rigor.” While “associ-
ation” was well established, “experts have recognized 
that the evidence that trauma actually causes fibro-
myalgia is insufficient to establish causal relation-
ships.” Given the experts’ concessions in this case, 
Black controls—and we need not go any further. Id.

•	 “The	experts	based	their	general	causation	conclu-
sion primarily on the scientific literature, which they 
claim shows an association between Requip and 
problem gambling. The literature, though, does not 
provide the necessary “scientific knowledge” upon 
which to base an opinion under Daubert…. They 
were, in fact, case studies. Although, case- control 
studies are not per se inadmissible evidence on gen-
eral causation, this court has frowned on causative 
conclusions bereft of statistically significant epide-
miological support.” Id. at 379–80 (internal quota-
tions and citations omitted).

Huss v. Gayden
571 F.3d 442 (5th Cir. 2009)

Factual Summary
After excluding the defendants’ expert’s testimony on 
specific causation, the plaintiff won a judgment of $3.5 
million for the defendants’ negligence in administer-
ing a drug during her pregnancy which crippled her for 
life, and shortened her lifespan. Defendants’ appealed, 
and the court here reverses and remands.

Key Language
•	 After	noting	that	defendants’	expert	was	qualified	to	

“form a reliable opinion as to whether, as a general 
matter, [the drug] Terbutaline causes cardiomyop-
athy,” the court concluded that Dr. Reddix’s knowl-
edge qualified him to tell the jury that [the plaintiff’s 
expert’s] inferential leap was unsupported by med-
ical	literature,	and	that	in	his	judgment,	Barbara’s	
peripartum cardiomyopathy was idiopathic. We do 
not think that Dr. Reddix needed to be specialized in 
cardiology or toxicology to act as a counterpoint to 
the Husses’ experts.” Id. at 455.

•	 “[T]he	Daubert standards are flexible, and the most 
important question is not whether one party’s expert 
is more qualified than the other’s, but rather, whether 
an expert’s testimony is reliable. We believe that there 
were sufficient indicia in this case that Dr. Reddix 
would provide a reliable opinion in rebuttal.” Id.

United States v. Fields
483 F.3d 313 (5th Cir. 2007)

Factual Summary
Fields was convicted after a jury trial of numerous 
offenses, including escape, carjacking, and murder, 
and he was sentenced to death. Defendant appealed, in 
part asserting that the trial court erred by not apply-
ing Daubert factors to determine the admissibility of 
expert evidence in federal death penalty sentencing 
hearings. The circuit court held that Daubert does not 
apply in this context.

Key Language
•	 The	court	rejected	arguments	that	“although	the	

Daubert test may not apply by its own terms un-
der the FDPA, the same principles necessarily in-
form the inquiry whether proffered evidence meets 
the applicable statutory requirements, as well as the 
overarching constitutional command of ‘heightened 
reliability.’” Id. at 342. The court noted that “[n]o Cir-
cuit that we are aware of has applied Daubert to sen-
tencing. Moreover, as Fields acknowledges, the FDPA 
provides that evidence may be admitted “regardless 
of its admissibility under the rules governing admis-
sion of evidence at criminal trials.” 18 U.S.C. §3593(c) 
The FDPA by its terms does not fully implement the 
Federal Rules of Evidence at the punishment phase. 
Since Daubert’s holding was based on the Federal 
Rules of Evidence, it is not directly applicable. Id.

•	 As	to	“whether	some	quasi-	Daubert inquiry is 
required to satisfy the FDPA,” the court states the 
while “[w]e are somewhat sympathetic to the argu-
ment… [we] ultimately cannot read a provision 
into the FDPA that evaluating the probative value of 
expert testimony for sentencing purposes requires a 
form of Daubert hearing. Fields cannot point us to 
where such a requirement appears, even implicitly, 
in the text, history or logic of the FDPA. His statu-
tory argument is unavailing and is better couched as 
a constitutional claim based in the Eighth and Fifth 
Amendments. Unfortunately for Fields, that consti-
tutional argument is foreclosed and it is beyond our 
power to revisit it.” Id. at 342–43.

Vandiver v. Ohio River Co.
174 F. App’x 206 (5th Cir. 2006)

Factual Summary
The plaintiff was injured when the lid of the barge on 
which he was standing became disconnected from 
another lid, causing him to fall 14 feet. The court 
affirmed the district court’s holding that the plaintiff’s 
expert’s opinions as to whether the barge was defec-
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tively designed and whether the latch failure caused 
the accident were not reliable.

Key Language
•	 In	its	role	as	a	gatekeeper,	the	district	court	“must	

make a preliminary assessment of whether the rea-
soning or methodology underlying the testimony is 
scientifically valid and of whether that reasoning or 
methodology properly can be applied to the facts in 
issue.” Id. at 207.

•	 The	court	found	the	expert	“had	not	tested	his	pro-
posed alternative design in order to determine 
whether, to a reasonable probability, it ‘would have… 
prevented the harm without impairing the utility, 
usefulness, practicality or desirability of the prod-
uct to users or consumers,’” which is a requirement 
under Mississippi law. Id.

•	 Expert’s	opinion	that	the	latching	mechanisms	failed	
were not reliable because they were based “ on obser-
vations of the barge almost four years after the acci-
dent, and the [plaintiffs] failed to show that the barge 
was in substantially the same condition.” Id.

United States v. Hernandez-Rodarte
141 F. App’x 251 (5th Cir. 2005)

Factual Summary
A motion in limine was filed to exclude expert wit-
nesses’ testimony that an accident was caused by the 
“moth effect” or phototaxis, which the experts claim 
occurs when a driver fixates on a light source that is 
either something on the shoulder or the headlights of 
an approaching vehicle. The court did not allow the 
testimony because it was unreliable.

Key Language
•	 An	expert’s	opinion	must	be	based	on	the	‘methods	

and procedures of science’ rather than on ‘subjective 
belief or unsupported speculation’; the expert must 
have ‘good grounds’ for his or her belief.” Id.

•	 “Theories	offered	to	explain	the	unexplainable	do	not	
constitute ‘good grounds’ upon which an expert may 
base his opinion. A jury panel is just as capable (after 
argument of counsel) of contriving explanations for 
the accident based on the evidence before it and their 
collective experience.” Id.

Black v. Food Lion, Inc.
171 F.3d 308 (5th Cir. 1999)

Factual Summary
Plaintiff’s expert opined plaintiff’s fall caused hor-
monal changes which triggered plaintiff’s fibromyal-

gia. Magistrate judge misapplied Daubert tests and 
failed to articulate alternative standards. Review, post-
Kumho Tire, held expert’s causation theory had not 
been verified or generally accepted within the scien-
tific community, and that theory had no potential rate 
of error. Fifth Circuit affirmed in part, reversed in part, 
and remanded.

Key Language
•	 Expert’s	testimony	was	excluded	when	Fifth	Circuit	

applied Daubert’s peer review, potential for error, 
testing, and general acceptance tests. 171 F.3d at 311.

•	 Despite	significant	advances	in	the	diagnosis	and	
treatment of fibromyalgia, “evidence that trauma 
actually causes fibromyalgia is ‘insufficient to estab-
lish causal relationships.’” 171 F.3d at 312.

•	 Expert’s	theory	of	causation	had	not	been	verified	by	
testing, and therefore was not peer reviewed. Addi-
tionally, lack of scientific community’s epidemiolog-
ical studies showing causal link between trauma and 
development of disease resulted in expert’s theory of 
causation held to be “isolated and unsubstantiated.” 
Id. at 313.

•	 Elimination	of	other	possible	causes	of	disease	until	
the most probable cause is isolated, a method known 
as “differential diagnosis,” was not proper methodol-
ogy to determine causation. Id. (Many circuits hold 
differential diagnosis satisfies Daubert. See West-
berry v. GislavedGummi AB, 178 F.3d 257, 262–63 
(4th Cir. 1999) (collecting cases)).

•	 Since	neither	expert	nor	scientific	community	knew	
exact process resulting in, or triggering development 
of, fibromyalgia, court held “no reliable conclusion 
on causation can be drawn.” Id. at 314.

Curtis v. M & S Petroleum, Inc.
174 F.3d 661 (5th Cir. 1999)

Factual Summary
Refinery workers were exposed to Heavy Aromatic Dis-
tillate (“HAD”). Plaintiffs’ expert testified as to causa-
tion between workers’ exposure to HAD and onset of 
myriad symptoms. Trial court originally held expert’s 
opinion inadmissible because he failed to demonstrate 
with specific certainty the amount of benzene work-
ers were exposed to. The Fifth Circuit affirmed in part, 
reversed in part (expert’s testimony was admissible), 
and remanded.

Key Language
•	 Expert	relied	upon	several	scientific	studies,	Mate-

rial Safety Data Sheet (MSDS) provided by manu-
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facturer, and OSHA standard on benzene, 29 C.F.R. 
§1910.1028 (1998), to establish hazardous effects of 
benzene inhalation. 174 F.3d at 669.

•	 Expert	used	U.S.	Department	of	Health	and	Human	
Services toxicological profile containing all knowledge 
as of 1995 regarding epidemiological studies and tox-
icological animal studies to establish toxicity of ben-
zene and its adverse health effects. 174 F.3d at 669–70.

•	 Though	temporal	connection	between	exposure	and	
onset of symptoms standing alone entitled to little 
weight, “temporal connection is entitled to greater 
weight when there is an established scientific con-
nection between exposure and illness or other cir-
cumstantial evidence supporting the causal link.” Id. 
at 670.

•	 Despite	expert’s	inability	to	show	exact	levels	of	ben-
zene to which workers were exposed, result of Drae-
ger tube tests saturated at 10ppm when OSHA level set 
at 1ppm, combined with workers’ testimony regard-
ing contact with HAD, supported expert’s conclusion 
workers were exposed to benzene levels several hun-
dred times the permissible level. Id. at 671–72.

Allen v. Pa. Eng’g Corp.
102 F.3d 194 (5th Cir. 1996)

Factual Summary
Experts sought to establish causal link between expo-
sure to ethylene oxide (EtO) and brain cancer in 
humans. Previous epidemiological studies on mice had 
shown EtO, a known mutagen and genotoxin, to have 
increased risk of developing tumors. Experts opined 
such studies suggested a causal link between exposure 
to EtO and plaintiff’s brain cancer. The district court 
held the opinions of all three of appellant’s expert wit-
nesses inadmissible due to the lack of “sufficient sci-
entific grounding,” and that none of the scientific data 
the expert’s relied upon furnished a scientifically valid 
basis for the conclusions drawn due to an absence of 
scientifically valid reasoning, methodology, and evi-
dence. The Fifth Circuit affirmed.

Key Language
•	 Expert’s	use	of	same	“weight	of	evidence”	methodol-

ogy employed by regulatory bodies such as the EPA 
and OSHA is “reasonably lower than that appropriate 
in tort law, which ‘traditionally makes more particu-
larized inquiries into cause and effect’ and requires a 
plaintiff to prove ‘that it is more likely than not that 
another individual has caused him harm.’” 102 F.3d 
at 198.

•	 Lack	of	direct	evidence	regarding	deceased’s	exposure	

to EtO (exposure provided by co- worker affidavit and 
extrapolations about EtO handling based on condi-
tions at other hospitals in the 70s) showed “[n]ot only 
was the scientific knowledge absent, but the expert’s 
background information concerning Allen’s exposure 
to EtO is sadly lacking as to be mere guesswork.” The 
lack of data also supported exclusion of experts’ opin-
ions pursuant to Federal Rule of Evidence 703. Id. at 
198–99. (FRE 703 requires that the facts an expert re-
lies upon in reaching an opinion also be reasonably 
relied upon by other experts in the field.

•	 “Scientific	knowledge	of	the	harmful	level	of	expo-
sure to a chemical, plus knowledge that the plaintiff 
was exposed to such quantities, are minimal facts 
necessary to sustain the plaintiffs’ burden in a toxic 
tort case.” Id. at 199.

•	 Judges	or	juries	are	not	suitably	equipped	to	evalu-
ate scientific evidence. Therefore, where an expert 
proposes to depart from generally accepted meth-
odology and assert untested theories, “the court 
may appropriately insist he ground his departure in 
demonstrable and scrupulous adherence to the sci-
entist’s creed of meticulous and objective study.” Id. 
at 197 (citing Braun v. Lorillard, Inc., 84 F.3d 230, 
235 (7th Cir. 1996)).

Raytheon Co. v. Indigo Sys. Corp.
598 F. Supp. 2d 817 (E.D. Tex. 2009)

Factual Summary
Raytheon, which is accusing Indigo Systems of misap-
propriating its trade secrets, moved to exclude Indigo 
Systems proposed rebuttal report and expert testimony 
on reliability grounds, but the court decides to allow 
most of the testimony under Daubert analysis.

Key Language
•	 Determining	that	defendant’s	expert	is	qualified,	the	

court notes that “[t]he Fifth Circuit has long focused 
on the proposed expert’s methodology, generally 
leaving disputes as to the quality of the expert’s 
experience to the jury to consider in assigning 
weight to the expert’s opinions.” Id. at 820.

•	 The	heart	of	Daubert is relevance and reliability. 
As long as some reasonable indication of qualifica-
tions is adduced, the court may admit the evidence 
without abdicating its gate- keeping function. Stated 
otherwise, the witness must have such knowledge 
or experience in [his] field or calling as to make it 
appear that his opinion or inference will probably 
aid the trier in his search for truth. Id. (internal cita-
tions and quotations omitted).
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Williams v. Daimler Chrysler Corp.
2008 WL 4449558 (N.D. Miss. July 22, 2008)

Factual Summary
Plaintiff filed a products liability action following a 
head-on collision that occurred when she attempted to 
pass an eighteen wheeler and collided with an oncom-
ing vehicle. She was pinned between the steering wheel 
and her seat until bystanders extricated her shortly 
before her vehicle caught on fire. Defendant moves to 
exclude plaintiff’s expert testimony; the court agrees.

Key Language
•	 “[T]he	proponent	of	expert	testimony	has	the	burden	

of showing that the testimony is reliable. The plain-
tiff’s multiple, identical responses filed to the mo-
tions to exclude the plaintiff’s experts are almost 
completely devoid of authorities and analysis. The re-
sponses proffer mere conclusory statements. Accord-
ingly, the court concludes… that the plaintiff has not 
met its burden in showing that Dr. Smith’s testimony 
is reliable, therefore, his testimony should be stricken 
for that reason.” Id. at *5 (internal citations omitted).

•	 Regarding	exclusion	of	plaintiff’s	fire	causation	expert,	
the court notes that “his one-hour inspection, which 
consisted of walking around the vehicle and taking 31 
photographs of it, while not including a close inspec-
tion of the components under the hood or under the 
vehicle… [and he] wrote his report… approximately 
18 months after his… inspection.” Id. at *6.

•	 “Furthermore,	he	did	not	use	the	National	Fire	Pro-
tection Agency’s 921 protocol…, but rather used his 
own methodology. Though there is no law requir-
ing use of the NFPA 921 fire origin and cause proto-
col, the method described by Mr. Van Sweden in his 
deposition has not been peer- reviewed, nor published 
and falls well short of the protocol described in the 
NFPA 921 protocol.” Id. (internal citations omitted).

Layssard v. United States
2007 WL 4144936 (W.D. La. Nov. 20, 2007)

Factual Summary
Layssard sued the U.S. Army after colliding with a 
Humvee at Fort Polk, LA. Layssard moved to exclude 
the Army’s biomechanical expert. The court granted 
his motion.

Key Language
•	 “In	essence,	Dr.	Baratta	says	that	he	is	not	a	medi-

cal doctor and cannot offer an opinion as to medical 
causation, but he refuses to defer to the opinion of a 
medical doctor because the medical doctor presum-

ably does not have his own engineering knowledge. 
In this situation, no one could offer an opinion as to 
medical causation, for it creates a classic chicken- or- 
egg problem: the bio- mechanical engineer could not 
offer medical opinions because he is not a doctor, but 
the doctor could not offer medical opinions because 
he has no bio- mechanical engineering knowledge. 
This is a severely flawed assumption. Put simply, 
medical doctors are qualified—indeed, uniquely 
qualified—to offer opinions as to medical causation; 
bio- mechanical engineers are not.” Id. at *3.

•	 “[A]ccepting	Dr.	Baratta’s	testimony	would	involve	
more faith than science…. An expert is not a sha-
man, and his word must be supported. This is the 
spirit of Daubert and the requirement of Fed. R. 
Evid.	702,	and	we	are	not	convinced	that	Dr.	Barat-
ta’s testimony is sufficiently reliable. Id. at *5.

United States v. Angleton
269 F. Supp. 2d 892 (S.D. Tex. 2003)

Factual Summary
The government moves to exclude Defendant’s expert’s 
testimony purporting to show a voice on a tape- 
recording is not that of Defendant. As to the method-
ology used in voice spectrographic analysis, the Court 
finds such analysis has not been tested and subjected 
to peer review and publications; lacks a quantifiable 
error rate; and, is not generally accepted in the scien-
tific community.

Key Language
•	 “The	studies	[relied	upon	by	Defendant’s	expert]	

emphasize the subjective nature of the voice spec-
trographic analysis, even when combined with an 
aural analysis component, which is subjective. Sev-
eral variables, difficult to detect or control, affect 
the analysis. Although aspects of the voice spectro-
graphic method have been subject to review in pub-
lished studies, many of the studies conclude that 
spectrographic analysis is of questionable scien-
tific validity as a method of identifying an unknown 
speaker.” 269 F. Supp. 2d at 899.

•	 One	study	by	the	FBI	providing	a	one	percent	error	
rate for the voice spectrographic analysis has not 
been reliably repeated. Id. at 900.

•	 “Peer	review	was	increasingly	difficult	in	a	field	in	
which there are a dwindling number of practitio-
ners and sparsely attended professional meetings.” 
Id. at 902. It appears to the Court that the entire “sci-
ence” of voice spectrographic analysis has fallen out 
of favor with the scientific community.
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•	 The	expert’s	application	of	the	voice	spectrographic	
analysis was also flawed, providing additional 
grounds for excluding his testimony under Rule 702.

Newton v. Roche Labs., Inc.
243 F. Supp. 2d 672 (W.D. Tex. 2002)

Factual Summary
Plaintiff proposes two experts to show general and spe-
cific causation that a drug, Accutane, is pharmacolog-
ically capable of causing Plaintiff’s schizophrenia, and 
in fact, caused this Plaintiff’s schizophrenia. The Court 
finds both experts to be unqualified, and their testi-
mony is unreliable.

Key Language
•	 The	general	causation	expert’s	opinions	are	excluded	

because “there is no evidence that Dr. O’Donnell 
has ever done what would be considered to be sci-
entific research in the area of pharmacology.” 243 
F. Supp. 2d at 679. “In making the reliability deter-
mination, the trial court should not require cer-
tainty, but the testimony must demonstrate that the 
opinions offered are more than speculation. In con-
sidering this issue, the trial court must consider the 
validity of the principles applied by the expert, the 
accuracy of the data relied upon by the expert, and 
the precision of the application of the principles to 
the relevant data.” Id. at 676.

•	 Dr.	O’Donnell	does	not	rely	on	acceptable	scientific	
foundations; rather, he “bases his opinion on iso-
lated, anecdotal case reports, many of which were 
from a 19th century Arctic explorer’s journal, and 
most of which dealt with depression and not schizo-
phrenia.” Id. at 680.

•	 Dr.	Rossiter	also	admits	an	inability	“to	rely	upon	
any controlled studies showing that Accutane causes 
psychosis.” Id. at 682. His opinion is based only on 
“the temporal association” between the Accutane 
use and Plaintiff’s illness. Id. at 683. Dr. Rossiter’s 
opinions are also undermined by his reliance on Dr. 
O’Donnell’s baseless conclusions.

•	 Dr.	Rossiter’s	testimony	does	not	satisfy	Daubert’s re-
liability prong as it fails to take into account alterna-
tive explanations for Plaintiff’s schizophrenia, such as 
the family history of schizophrenia in her sister, un-
cle and mother; and fails further to take into account 
other risk factors for the natural onset of schizophre-
nia, such as her malnourishment as an infant.

Verzwyvelt v. St. Paul Fire & Marine Ins. Co.
175 F. Supp. 2d 881 (W.D. La. 2001)

Factual Summary
Plaintiffs alleged decedent died as result of eating sau-
sage contaminated with listeria bacteria. Defendant 
sought to exclude plaintiffs’ expert who would testify 
that decedent most probably died from listerosis, on 
grounds there was no evidence showing listeria was 
present in decedent’s body at time of death. District 
court granted defendant’s motion in limine.

Key Language
•	 Where	expert	admitted	he	had	never	investigated	a	

case involving listerosis, never performed any stud-
ies of listerosis, was not an expert in listerosis or field 
of hematology, expert’s proposed testimony based 
on testing unopened package of sausage and package 
consumed by decedent was “not the kind of ‘scien-
tific knowledge’ envisioned under Daubert meant to 
‘assist the trier of fact.’” 175 F. Supp. 2d at 887.

•	 Expert’s	failure,	as	well	as	failure	of	Center	for	Dis-
ease Control (CDC) to find any traces of listeria 
bacteria in decedent’s body precluded definitive 
diagnosis as to cause of death. Id. at 884.

Cuevas v. E.I. Dupont De Nemours & Co.
956 F. Supp. 1306 (S.D. Miss. 1997)

Factual Summary
Plaintiff was driving his tractor northbound while 
Department of Transportation spray truck traveled in 
opposite direction. Plaintiff was sprayed in face and 
upper body with Oust, a herbicide. Defendant moved to 
exclude plaintiff’s experts’ testimony, and for summary 
judgment. Defendant’s motions granted.

Key Language
•	 Plaintiff’s	experts,	many	of	whom	were	his	treating	

physicians, had no knowledge about Oust, and based 
their opinions solely on the temporal relationship 
between plaintiff’s exposure to the herbicide and the 
onset or exacerbation of his medical problems. 956 
F. Supp. at 1307.

•	 Plaintiff’s	toxicologist’s	opinion	was	untested,	he	
admitted the non- existence of any study showing 
Oust to be toxic to humans, and fact Oust had been 
on market since 1983 and was widely used with no 
prior ill effects, rendered toxicologist’s testimony 
inadmissible. Id. at 1311–12.

•	 Toxicology	requires	determination	of	dose-	response	
relationship. Toxicologist did not know what dos-
age of Oust DOT used, did not make determination 
of plaintiff’s exposure as to level and duration, and 
admitted his opinion was primarily based on tempo-
ral relationship. Id. at 1312.
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Sixth Circuit

Kentucky Speedway, LLC v. Nat’l Ass’n 
of Stock Car Auto Racing, Inc.
588 F.3d 908 (6th Cir. 2009)

Factual Summary
The owner of an auto- racing track brought action 
against a corporation that sanctioned races at 120 
tracks in 38 states alleging antitrust violations. The 
trial court granted summary judgment in favor of 
defendants, and track owner appealed on Daubert 
grounds. The court here affirms.

Key Language
•	 “As	an	initial	matter,	KYS	urges	us	to	review	the	dis-

trict court’s order de novo because of the court’s 
alleged failure to perform its gate- keeping function. 
De novo review, however, is appropriate only where 
the district court excludes expert testimony on the 
basis of an incomplete record, or after conduct-
ing nothing more than a perfunctory review.” Id. at 
91The court found persuasive the district court find-
ing that the expert’s analysis was his own version of 
the standard SSNIP test, and that “it has not been 
tested; has not been subjected to peer review and 
publication; there are no standards controlling it; 
and there is no showing that it enjoys general accep-
tance within the scientific community. Further, it 
was produced solely for this litigation.” Id. at 918.

Best v. Lowe’s Home Ctrs., Inc.
563 F.3d 171 (6th Cir. 2009)

Factual Summary
A customer filed suit against Lowe’s after a pool chem-
ical spilled onto his face while he was shopping at the 
store, allegedly leading to a permanent loss of his sense 
of smell. The trial court granted Lowe’s summary judg-
ment. On appeal, finding the differential diagnosis 
performed by the plaintiff’s expert to be sufficiently 
reliable, the court reversed and remanded.

Key Language
•	 “This	court	recognizes	differential	diagnosis	as	an	

appropriate method for making a determination of 
causation for an individual instance of disease. An 
overwhelming majority of the courts of appeals agree, 
and have held that a medical opinion on causation 
based upon a reliable differential diagnosis is suffi-
ciently valid to satisfy the first prong [reliability] of the 
Rule 702 inquiry. Differential diagnosis is considered 
to be a standard scientific technique of identifying the 

cause of a medical problem by eliminating the likely 
causes until the most probable one is isolated.” Id. at 
178 (internal citations and quotations omitted).

•	 “Not	every	opinion	that	is	reached	via	a	differential-	
diagnosis method will meet the standard of reliabil-
ity required by Daubert. The problem is that no case 
in this circuit has previously provided detailed guid-
ance for the district courts in separating reliable dif-
ferential diagnoses from unreliable ones. We find the 
Third Circuit’s opinion in the case of In re Paoli Rail-
road Yard PCB Litigation, 35 F.3d 717 (3d Cir. 1994), 
instructive in this regard. Id. at 178 (internal cita-
tions omitted).

•	 “We	hereby	adopt	the	following	differential-	
diagnosis test…: A medical- causation opinion in 
the form of a doctor’s differential diagnosis is reli-
able and admissible where the doctor (1) objec-
tively ascertains, to the extent possible, the nature 
of the patient’s injury, (2) “rules in” one or more 
causes of the injury using a valid methodology, and 
(3) engages in “standard diagnostic techniques by 
which doctors normally rule out alternative causes” 
to reach a conclusion as to which cause is most likely. 
Id. at 179 (internal citations and quotations omitted).

•	 “In	connection	with	the	third	“rules	out”	prong,	if	
the doctor engages in very few standard diagnostic 
techniques by which doctors normally rule out alter-
native causes, the doctor must offer a good expla-
nation as to why his or her conclusion remains 
reliable.” Similarly, the doctor must provide a rea-
sonable explanation as to why he or she has con-
cluded that any alternative cause suggested by the 
defense was not the sole cause. Id. (internal citations 
and quotations omitted).

Johnson v. Manitowoc Boom Trucks, Inc.
484 F.3d 426 (6th Cir. 2007)

Factual Summary
A worker who was injured when truck-mounted crane 
tipped over brought a products liability suit against 
crane manufacturer. The trial court granted summary 
judgment in favor of the manufacturer, and the worker 
appealed, arguing that the court erred in exclud-
ing expert testimony from an engineer about whether 
crane was defective. The court here affirmed.

Key Language
•	 “[The	trial]	judge	looked	at	the	four	Daubert/Kumho 

factors… [and] determined that only three of them 
were relevant”—testing, peer review or publication, 
and general acceptance. Id. at 430. “Onto these three 
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factors, however, the… judge grafted a fourth…, the 
extent to which Mr. Friend’s opinions were prepared 
in the context of litigation.” Id. at 430.

•	 Regarding	testing,	the	court	states:	“While…	[case	
law] does not require that a prototype be built in all 
instances…, it still insists on expert testimony that 
reasonably supports the conclusion that a reason-
able alternative design could have been practically 
adopted at the time of sale.” We can imagine innu-
merable tests that could have been conducted by 
Friend—all well short of building a full-fledged pro-
totype…, but all well beyond drawing a one-page 
diagram—that would have demonstrated the prac-
ticality of his proposed design. And yet Friend failed 
to conduct any testing at all.” Id. at 433.

•	 Regarding	general	acceptance,	the	court	states	that	
the expert did establish “that boom crane trucks 
similar to [crane at issue] made by… competitors, 
currently have an interlocking outrigger system in 
place…. The problem with this argument is tempo-
ral. While it may be true that interlocking outriggers 
have now become (or are on their way to becoming) 
the industry standard, the same cannot be said for 
the year 1999, when the [crane at issue] was put into 
the marketplace. Id.

•	 Regarding	testimony	prepared	for	litigation,	the	court	
noted that it “has recognized for some time that ex-
pert testimony prepared solely for purposes of litiga-
tion, as opposed to testimony flowing naturally from 
an expert’s line of scientific research or technical 
work, should be viewed with some caution. Id. at 434.

One Beacon Ins. Co. v. Broad. Dev. Group, Inc.
147 F. App’x 535 (6th Cir. 2005)

Factual Summary
A partially erected broadcast tower collapsed. The 
insurer alleged that the subcontractor negligently 
caused the collapse by failing to prevent a guy wire 
from slipping. The subcontractor’s counterclaim 
alleged that the general contractor was responsible for 
the collapse due to the negligent design and manufac-
turing of the tower’s components, specifically the welds 
holding the flanges to the legs.

Key Language
•	 “Although	genuine	‘guesstimates’	arguably	may	not	

form the basis for scientific opinions, see, e.g., Cof-
fey v. Dowley Mfg., 89 F. App’x 927, 931 (6th Cir. 2003) 
(‘The lack of grounds for these estimates, especially 
when viewed in light of Wilson’s complete failure to 
test his predictions, casts doubt on his results.’), One 

Beacon	has	not	demonstrated	that	the	percentages	
offered by Jones were based only on guesswork. Al-
though Jones admitted that they were assumptions, 
counsel	for	One	Beacon	did	not	probe	the	basis	for	
those	assumptions.	It	is	the	fault	of	One	Beacon,	not	
Jones, that the jury never heard Jones’s reasons for 
plugging those particular numbers into his computer 
model, or the possible defects in those reasons.”

•	 “Criticisms	about	the	specific	application	of	the	pro-
cedure used or questions about the accuracy of the 
test results do not render the scientific theory and 
methodology invalid or destroy their general accep-
tance. These questions go to the weight of the evi-
dence, not the admissibility.”

Mohney v. USA Hockey, Inc.
138 F. App’x 804 (6th Cir. 2005)

Factual Summary
A hockey player crashed head first into the boards and 
suffered a spinal injury, which left him a quadriplegic. 
He sued the manufacturer of the helmet he was wear-
ing. The court excluded his expert witness’s testimony 
because it was scientifically unreliable. The witness 
was a qualified expert in the field of biomechanical 
engineering.

Key Language
•	 The	court	found	the	expert	had	performed	math-

ematical calculations, but found the “calculations 
and the methods employed to be suspect and unreli-
able.” Id. at 808. Specifically, the court noted he did 
not “attempt to replicate the incident, perform any 
manner of accident reconstruction or conduct any 
relevant technical or scientific testing of the helmet/
facemask combination (using either the incompat-
ible components present in this case or compatible 
helmets and masks).” Furthermore, he “acknowl-
edged that such testing could have been performed 
to evaluate the veracity of his claims.” Id.

•	 The	expert’s	opinions	were	not	“	subject	to	peer	
review and publication.” His theories lacked “general 
acceptance within the relevant scientific community, 
[and] it is not accepted in any scientific community.” 
Id. at 808–09.

Elkins v. Richardson-Merrell, Inc.
8 F.3d 1068 (6th Cir. 1993)

Factual Summary
Plaintiffs	claimed	Bendectin,	a	popular	drug	used	to	
combat morning sickness in pregnant women, caused 
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birth defects. Plaintiffs’ experts relied on in vitro (test 
tube), in vivo (animal), and reanalyses of human epi-
demiological studies in attempt to show causal link 
between	ingestion	of	Bendectin	and	birth	defects.	
Court	held	defendants’	evidence	that	Bendectin	caused	
birth defects was admissible, but insufficient to allow a 
jury	to	find	it	was	more	probable	than	not	that	Bendec-
tin caused limb defects. The Sixth Circuit affirmed.

Key Language
•	 Plaintiff’s	expert	opinion	indicating	basis	of	support	

for theories in animal studies admissible, but “pre-
sented too wide an ‘analytical gap’ for reasonable 
inferences on causation” to be drawn on ultimate 
issue. 8 F.3d at 1071.

•	 “‘Close	judicial	analysis	(aka	“a	hard	look”)	of…	
technical and specialized matter’ is necessary not 
only to control juror misunderstanding, but also to 
curtail ‘the potential for exaggeration and fraud on 
the court.’” 8 F.3d at 1073.

•	 Since	Bendectin	taken	off	market	in	1983,	compar-
ison studies showed no reduction in incidence of 
birth defects. Id. at 1069–70.

Meemic Ins. Co. v. Hewlett-Packard Co.
2010 WL 1949750 (E.D. Mich. May 13, 2010)

Factual Summary
Plaintiff insurance company filed suit against Hewlett- 
Packard (HP) alleging that unknown defects in an AC 
power adapter for an HP printer caused a house fire. 
HP seeks to exclude plaintiff’s expert’s testimony as 
being unreliable. The court agrees, and grants defen-
dant summary judgment.

Key Language
•	 “[The	expert’s]	opinion—that	the	cause	of	the	fire	was	

a failure in the printer’s AC power adapter—cannot 
be considered “reliable” when he: (1) failed to perform 
any testing…; (2) failed to subject his theories to peer 
review, or consult any published materials prior to or 
after the examination; (3) failed to provide any em-
pirical testing information concerning his theories’ 
rates of error…; and (4) failed to identify any level of 
general acceptance applicable to his methodologies. 
Id. at *9 (internal citations omitted).

•	 McGuire’s	attempt	to	prove	his	hypothesis—that	an	
unknown manufacturing defect in the AC adapter 
caused the fire—solely on the occurrence of the fire, 
the reported area of origin, and a visual inspection 
of the AC power adapter does not withstand Daubert 
scrutiny. Id. (internal citations omitted).

Galloway v. Big G Express, Inc.
590 F. Supp. 2d 989 (E.D. Tenn. 2008)

Factual Summary
The driver of semi- truck was injured when his wind-
shield collapsed after being struck by water thrown up 
from the wheels of another truck. The driver brought a 
products liability action against tractor manufacturer, 
who moved to exclude plaintiffs’ expert testimony. 
Plaintiffs also moved to exclude the manufacturer’s 
expert testimony. The court denied both motions.

Key Language
•	 Regarding	plaintiff’s	expert,	the	court	finds	that	

while he “has not performed any physical testing of 
his	theory,	Dr.	Booeshaghi	has	reviewed	the	results	
of safety testing performed by a third party on the 
type of windshield at issue. With respect to the sec-
ond factor…, the general area of windshield man-
ufacture has been subjected to peer review. With 
respect to the third factor, there does not appear to 
be	a	known	error	rate	for	Dr.	Booeshaghi’s	theories,	
but… the absence of the third factor is not an issue 
when an expert proposes to testify about general 
causation and relies on modeling and a fault analysis 
to demonstrate known physical principles. Finally…, 
the general methodology employed… is the same as 
that employed by the Defendant’s experts, use of the 
scientific method, coupled with engineering prin-
ciples, to calculate and model the forces allegedly 
present during the incident. Id. at 995–96 (internal 
citations and quotations omitted).

Hayes v. MTD Prods., Inc.
518 F. Supp. 2d 898 (W.D. Ky. 2007)

Factual Summary
Owner	of	a	zero	turn	radius	(ZTR)	lawn	mower	filed	
a products liability action after he was injured when 
the mower rolled over and crushed him. Plaintiff prof-
fered a former Consumer Product Safety Commis-
sion (CPSC) commissioner as his expert, but the court 
granted the manufacturer’s motion to exclude.

Key Language
•	 “Statler…	appear[s]	to	be	the	quintessential	expert	

for hire. [He] is well- credentialed, with his service on 
the CPSC and years of consulting work. However, his 
expertise in this area is generic; in his report, Statler 
does not profess to be an expert on riding lawn 
mowers but on “consumer product safety generally, 
manufacturer and seller responsibility, and the con-
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sideration of dangerous products by the [CPSC].” Id. 
at 901 (internal quotations omitted).

•	 No	objective	proof	has	been	provided	to	the	Court	
that Statler is… a recognized expert in the field 
of riding mower safety, or a particular expert on 
ROPS [rollover protection structures]. Furthermore, 
Statler’s educational qualifications are not those of 
an engineer, but those of a lawyer. Finally, his report 
here does not appear to flow “naturally from [his] 
line of scientific research or technical work.” Id.

•	 Finally…,	[h]is	report	at	many	points	deviates	from	
opinions—which are certainly allowed from expert 
witnesses—to legal conclusions—which are reserved 
for the jury. For instance, Statler concludes that the 
Hayes accident was caused by a “systemic disregard 
for safety, at all levels, on the part of MTD” and by 
MTD’s “reckless disregard for the safety of its cus-
tomers and gross negligence.” [His] proposed report 
reads less like an expert’s unbiased assessment and 
more like counsel’s closing argument. Id.

United States v. Abdi
498 F. Supp. 2d 1048 (S.D. Ohio 2007)

Factual Summary
Abdi was charged with conspiring to provide material 
support to terrorists and related crimes. He made pre-
trial motions for suppression of evidence, and the gov-
ernment moved to admit expert testimony. The court 
held that the government’s proposed testimony of an 
international terrorism expert was sufficiently reliable 
for admission under Daubert.

Key Language
•	 “In	United States v. Damrah, 412 F.3d 618, 625 (6th 

Cir. 2005), the Sixth Circuit sanctioned the use of 
expert testimony in a terrorism prosecution. The 
expert witness in Damrah based his testimony on 
press releases, newspaper articles, and a U.S. govern-
ment publication… [T]he district court conducted 
a [Daubert] hearing, and… denied Defendant’s 
motion [to exclude]… reason[ing] that the witness-
es’s methodologies were reliable, and given the secre-
tive nature of terrorists, the Court can think of few 
other materials that experts in the field of terrorism 
would rely upon on.” Id. at 1068. In light of this rul-
ing, the court granted defendant’s motion to admit, 
and denied plaintiff’s motion to exclude the govern-
ment’s proffered expert’s testimony.

Downs v. Perstorp Components, Inc.
126 F. Supp. 2d 1090 (E.D. Tenn. 1999)

Factual Summary
Plaintiff alleged injury resulting from exposure to 
chemical product known as Rubiflex that occurred 
when he transferred the product to new containers in 
preparation for shipping. Defendants moved to exclude 
plaintiff’s expert’s testimony on grounds expert did not 
comply with any Daubert grounds (emphasis added). 
Defendants’ motion in limine granted.

Key Language
•	 Defendants	pointed	out	plaintiff’s	expert	had	been	

excluded from testifying in at least six other toxic 
tort cases, and his opinion rejected in a seventh, 
on grounds his methodology was unscientific. 126 
F. Supp. 2d at 1093.

•	 Expert’s	proposed	testimony	raised	all	seven	of	
Daubert’s red flags, and amounted to little more than 
a classic example of the logical fallacy of arguing from 
temporal sequence to a causal relation. Id. at 1097.

•	 Expert’s	opinions	were	“about	speculation	and	advo-
cacy, not science.” Id. at 1098.

Seventh Circuit

Happel v. Walmart Stores, Inc.
602 F.3d 820 (7th Cir. 2010)

Factual Summary
A customer sued a pharmacy after experiencing ana-
phylactic shock from a prescription for a nonsteroi-
dal anti- inflammatory drug (NSAID). The lower court 
granted defendant’s motion to exclude expert testi-
mony. The customer appealed, and the circuit reversed 
on other grounds.

Key Language
•	 “We	review	de	novo	whether	the	district	court	

applied the appropriate legal standard in making its 
decision to admit or exclude expert testimony, and 
we review for abuse of discretion the district court’s 
choice of factors to include within that framework 
and its ultimate conclusions regarding the admissi-
bility of expert testimony.” Winters v. Fru-Con Inc., 
498 F.3d 734, 742 (7th Cir. 2007). Id. at 824–25.

•	 “Dr.	Hirsch	was	not	qualified	to	testify	about	Hei-
di’s MS, the exacerbation of her MS, or other related 
physical ailments because he had very limited expe-
rience with MS patients… and the opinion was not 
supported by relevant medical literature. In addi-
tion… [he] offered no experimental, statistical, or 
other scientific data to support his theory that stress 
from anaphylactic shock exacerbated Heidi’s MS. Id.
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•	 Some	physicians	rely	on	treatises,	medical	tests,	and	
laboratory findings to reach their causation conclu-
sions, while others conduct a differential diagnosis to 
rule out the least plausible causes of illness. However, 
Dr. Hirsch does not cite any of these methodologies 
in his attempt to demonstrate the causal relationship 
between stress and MS; rather, he relies solely on his 
past experience and the temporal proximity of Hei-
di’s allergic reaction and recurring MS symptoms. 
This does not an expert opinion make. Id. at 825–26 
(internal citations omitted).

Am. Honda Motor Co., Inc. v. Allen
600 F.3d 813 (7th Cir. 2010)

Factual Summary
Motorcycle buyers sued to have manufacturer fix alleged 
problem with steering assembly. Court granted class cer-
tification, but the appellate court remanded because the 
lower court should have conclusively ruled on admissi-
bility of expert opinion prior to class certification.

Key Language
•	 “We	hold	that	when	an	expert’s	report	or	testimony	

is critical to class certification, as it is here, a district 
court must conclusively rule on any challenge to the 
expert’s qualifications or submissions prior to ruling 
on a class certification motion.” Id. at 815–16 (inter-
nal citations omitted).

•	 “[T]he	district	court	must	perform	a	full	Daubert 
analysis before certifying the class if the situation 
warrants. If the challenge is to an individual’s qual-
ifications, a court must make that determination by 
comparing the area in which the witness has supe-
rior knowledge, skill, experience, or education with 
the subject matter of the witness’s testimony. The 
court must also resolve any challenge to the reli-
ability of information provided by an expert if that 
information is relevant to establishing any of the 
Rule 23 requirements for class certification. Id. at 816 
(internal citations and quotations omitted).

•	 “The	district	court’s	actions	here	were	more	akin	to	
the provisional approach that we rejected…. Ezra’s tes-
timony is necessary to show that Plaintiffs’ claims are 
capable of resolution on a class-wide basis and that 
the common defect in the motorcycle predominates 
over the class members’ individual issues. Therefore, 
by failing to clearly resolve the issue of its admissibil-
ity before certifying the class, the district court erred. 
Cf. West, 282 F.3d at 938 (“A district judge may not 
duck hard questions by observing that each side has 

some support…. Tough questions must be faced and 
squarely decided….” (emphasis added)). Id. at 817.

Winters v. Fru-Con Inc.
498 F.3d 734 (7th Cir. 2007)

Factual Summary
A worker, whose hand was severed at the wrist while 
working at a food processing plant, brought prod-
ucts liability and negligence claims against company 
that installed the equipment that injured him. After 
the trial court granted the company’s motion for judg-
ment as a matter of law, the worker appealed on several 
issues, including the court’s exclusion of his expert’s 
testimony. The appellate court affirmed.

Key Language
•	 “In	alternative	design	cases,	we	have	consistently	

recognized the importance of testing the alterna-
tive design as a factor that the district court should 
consider in evaluating the reliability of the proposed 
expert testimony. Testing… can assist a proposed 
expert in considering: (1) the alternative’s compat-
ibility with existing systems, (2) relative efficiency 
of the current versus alternative design, (3) short 
and long term maintenance costs for the alternative 
design, (4) ability of the proposed purchaser to ser-
vice and maintain the alternative design, (5) cost of 
installing the alternative design, and (6) change in 
cost to the machine…. [Still,] we have not mandated 
alternative design testing as an absolute prerequi-
site to the admission of expert testimony because 
the Daubert inquiry is a “flexible inquiry.” Id. at 742 
(internal citations and quotations omitted).

Ervin v. Johnson & Johnson, Inc.
492 F.3d 901 (7th Cir. 2007)

Factual Summary
A consumer who was taking a prescription medi-
cation for his Chrohn’s disease suffered from severe 
blood clots, which his expert was prepared to testify 
was caused by the medication. The lower court granted 
defendant’s motions to exclude expert testimony and 
for summary judgment. The consumer appealed, but 
the circuit court affirmed.

Key Language
•	 “A	differential	diagnosis	satisfies	a	Daubert analysis 

if the expert uses reliable methods. Under Daubert, 
expert opinions employing differential diagno-
sis must be based on scientifically valid decisions as 
to which potential causes should be “ruled in” and 
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“ruled out.” Determining the reliability of an expert’s 
differential diagnosis is a case-by-case determina-
tion. Id. at 904 (internal citations omitted).

•	 Here,	the	expert	“had	no	reliable	basis	for	his	expert	
opinion. He could not point to any epidemiological 
data supporting his opinion, and he was not able to 
articulate any scientifically physiological explanation 
as to how Remicade would cause arterial thrombosis. 
The mere existence of a temporal relationship between 
taking a medication and the onset of symptoms does 
not show a sufficient causal relationship.” Id.

Korte v. ExxonMobil Coal USA, Inc.
164 F. App’x 553 (7th Cir. 2006)

Factual Summary
The plaintiffs owned and operated a produce farm on 
forty acres of property where they had lived for 9 years. 
They claimed to have been injured by airborne dust 
blown off two coal refuse disposal areas (RDAs) owned 
by Exxon. The plaintiffs claimed the dust caused 
chronic sore throat, eye irritation and tearing, indiges-
tion, diarrhea and fatigue, among other things. Their 
doctor, Dr. Orris, a specialist in occupational medi-
cine, examined and interviewed the plaintiffs to deter-
mine the cause of their symptoms. He opined that “it 
is likely that” a number of their symptoms including 
“lacrimation [tearing of the eyes], chronic eye burn-
ing, rhinitis [runny nose and sneezing], and sore throat 
may be caused by” their exposure to coal dust. Id. at 
555. The court affirmed the district court’s holding that 
his “opinion is not derived from the scientific method 
because he began with the conclusion… that expo-
sure to coal dust had caused their symptoms, and then 
formed his opinion without performing or relying on 
existing scientific tests… to confirm that the [plain-
tiffs] had in fact been exposed to coal dust.” Id.

Key Language
•	 The	expert,	Dr.	Orris’s,	“opinion	was	not	based	

upon ‘sufficient facts or data,’ Fed. R. Evid. 702, and 
therefore was properly excluded by Rule 702 and 
Daubert.” Id. at 557.

•	 The	expert	“did	not	rely	on	tests	conducted	on	the	
dust found in or around the Kortes’ property. Dr. 
Orris did not know the chemical composition of 
the dust on the Kortes’ property, and could not ver-
ify that the dust emanated from Exxon’s RDAs. Dr. 
Orris also did not conduct or rely on tests measuring 
the amount of exposure in order to opine ‘whether 
the dose to which the plaintiff was exposed is suffi-
cient to cause the disease.’” Id. Therefore, the “prof-

fered testimony as to proximate causation in this 
case was not sufficiently based on scientific method-
ology to be admissible.” Id. at 557.

Zenith Elecs.Corp. v. WH-TV Broad.Corp.
395 F.3d 416 (7th Cir. 2005)

Factual Summary
The	supplier,	Zenith,	filed	suit	to	recover	unpaid	bills	
owed by the broadcaster, WH-TV, and the broad-
caster counterclaimed to recover profits it allegedly 
lost when the supplier furnished defective merchan-
dise.	Zenith	furnished	set-top	boxes	that	convert	the	
digital input into an analog output that TV sets can 
display. The broadcaster presented expert testimony 
claiming its “business would have grown rapidly, and 
its profits ballooned” had the boxes not been defective. 
Id. at 415–16. The expert’s “estimate had two compo-
nents: first the number of customers in San Juan who 
would have subscribed to DirecTV during the period 
2002 through 2008, and second the percentage of those 
customers who would have used WH-TV instead, had 
WH-TV been able to offer customers service better 
than	Zenith’s	equipment	allowed.”	Id. This testimony 
was excluded under Daubert.

Key Language
•	 “Judges	asked	to	determine	whether	an	approach	is	

‘reliable’ by the standards of science encounter the 
problem that they are lawyers rather than scien-
tists. It will not do to stop with lawyers’ arguments 
pro and con, for these may fail to appreciate the dif-
ficulties that bona fide experts encounter. Scientific 
decisions must be made by scientific rather than rhe-
torical	means.	But	even	a	lawyer	knows	enough	to	
insist that experts follow scientific approaches nor-
mal to their disciplines.” Id. at 419.

•	 “An	expert	must	offer	good	reason	to	think	that	his	
approach produces an accurate estimate using pro-
fessional methods, and this estimate must be test-
able. Someone else using the same data and methods 
must be able to replicate the result.” Id.

•	 “Shapiro	may	be	the	world’s	leading	student	of	
MMDS services, but if he could or would not explain 
how his conclusions met the Rule’s requirements, he 
was not entitled to give expert testimony. As we so 
often reiterate: ‘An expert who supplies nothing but a 
bottom line supplies nothing of value to the judicial 
process.’” Id. at 419.

In re High Fructose Syrup Antitrust Litig.
2002 U.S. App. LEXIS 11940 (7th Cir. 2002)
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Factual Summary
Plaintiffs alleged defendant manufacturers agreed to 
raise price of high fructose corn syrup (HFCS). Expert 
opined the structure of the HFCS market, dominated 
by four producers (a fifth settled before trial), was ideal 
for price fixing collusion/conspiracy. Trial court con-
cluded no reasonable jury could find [in plaintiffs’] 
favor on the record presented,” and granted defen-
dants’ motion for summary judgment. The Seventh 
Circuit reversed and remanded.

Key Language
•	 Through	regression	analysis,	plaintiffs’	expert	con-

cluded HFCS prices were higher during period of 
alleged conspiracy than before or after said period. 
2002	U.S.	App.	LEXIS	at	*22.

•	 Defendants’	expert	presented	effective	rebuttal	testi-
mony that significantly reduced plaintiffs’ statistical 
conspiracy calculations. 2002 U.S. App. at *22–23.

•	 Where	complex	statistical	analysis	at	issue,	coupled	
with judge’s lack of knowledge of statistical infer-
ence, exist, Seventh Circuit recommended district 
court appoint own expert pursuant to Fed. R. Evid. 
706. Id. at *38.

Dura Auto. Sys. of Ind., Inc. v. CTS Corp.
285 F.3d 609 (7th Cir. 2002)

Factual Summary
Dura sues CTS demanding contribution for Dura’s por-
tion of cleanup costs associated with contamination of 
a town water supply. The district court excluded Du-
ra’s hydrogeologist because his opinion relied on that of 
other experts who were untimely identified. Dura’s hy-
drogeologist was not qualified to determine whether the 
modeling techniques of the associated experts were ap-
propriately chosen and applied. The Appellate Court was 
called upon to “decide whether the district judge was 
reasonable in regarding the affidavits [on which the ex-
pert relied] as experts’ reports that Dura had failed to 
disclose to CTS in a timely fashion rather than merely as 
attestations that show [the expert] was competent to re-
port the results of the modeling exercises undertaken by 
other employees of the consulting firm.” 285 F.3d at 612.

Key Language
•	 An	expert	witness	is	permitted	to	use	assistants	in	

formulating his expert opinion and normally they 
need not themselves testify. Id. at 612–13 citing 
United States v. Bramlet, 820 F.2d 851, 855–56 (7th 
Cir. 1987). However, “[a]nal y sis becomes more com-
plicated if the assistants are not merely gophers or 

data gatherers that exercise professional judgment 
that is beyond the expert’s ken.” Id. at 613.

•	 “Remember	that	there	were	two	crucial	issues—the	
map of the capture zone and whether, if CTS’s plant 
was within it, how much if any of the contamination 
of the well field was due to the ground water running 
beneath that plant.” Id. at 615. Dura’s expert “was not 
competent to opine on the first issue, and without an 
expert opinion on that issue Dura could not get to 
the second and so could not prevail.” Id.

Clark v. Takata Corp.
192 F.3d 750 (7th Cir. 1999)

Factual Summary
Plaintiff was injured when the Honda Accord he was 
driving rolled down an embankment. Plaintiff com-
menced suit alleging the seat belt was defective, as 
it became unlatched when the car rolled over. Plain-
tiff’s expert was an engineer who proposed to testify 
that plaintiff’s injuries resulted from seat belt improp-
erly unlatching, and plaintiff’s injuries would not have 
occurred absent the alleged malfunction. Trial court 
granted defendant’s motion to preclude proposed testi-
mony as unreliable. The Seventh Circuit affirmed.

Key Language
•	 Expert’s	proposed	testimony	was	unreliable	as	

expert had “assume[d] the very fact [that the seatbelt 
had unlatched because of a defect] he was hired to 
prove.” 192 F.3d at 757.

•	 A	liability	expert	is	only	helpful	to	the	fact	finder	if	
he is able to establish such an element of the claim 
through visual inspection, independent research, 
testing, and knowledge.” Id.

•	 Expert’s	testimony	was	properly	precluded	because	
he “ha[d] not proven [his] allegation; rather… he 
assumed it to be true.” Id.

•	 An	expert	must	substantiate	his	opinion,	provid-
ing only an ultimate conclusion with no analysis is 
meaningless. Id.

Cummins v. Lyle Indus.
93 F.3d 362 (7th Cir. 1996)

Factual Summary
Plaintiff severed three of her fingers while operat-
ing a trim press manufactured by defendant. Defen-
dant sought to exclude testimony of plaintiff’s expert 
who was prepared to testify concerning feasibility of 
alternative designs for the braking system on the trim 
press. The trial court found the expert failed to test any 
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of his proposed alternative designs, and held expert’s 
testimony inadmissible. The Seventh Circuit affirmed.

Key Language
•	 Expert’s	testimony	failed	to	satisfy	“[t]he	first	and	

foremost significant Daubert factor” in that the “prof-
fered opinion [had not] been subjected to the scien-
tific method.” 93 F.3d at 368. In Daubert, the Court 
stated that “[s]cien tific methodology is based on gen-
erating hypothesis and testing them to see if they can 
be falsified….” 509 U.S. 579, 593, 113 S. Ct. 2786.

•	 Although	the	conclusion	reached	by	plaintiff’s	expert	
lent itself to testing and the scientific method, the 
expert “did not conduct any testing to substanti-
ate his opinion that the alternative designs feasibly 
could have been incorporated into the [defendant’s] 
trim press.” 93 F.3d at 369.

•	 The	absence	of	testing	“indicated	the	witness’s	prof-
fered opinions could not be fairly characterized as 
scientific knowledge.” Id.

•	 “[H]ands	on	testing	is	[not]	an	absolute	prerequisite	
to the admission of expert testimony.” The objectives 
of Rule 702 “can be accomplished in a number of dif-
ferent ways, including the review of experimental, 
statistical, or other scientific data generated by oth-
ers in the field.” Id.

Tucker v. SmithKline Beecham Corp.
2010 WL 1266487 (S.D. Ind. Mar. 30, 2010)

Factual Summary
The sister of patient—who committed suicide a few 
weeks after he began taking an SSRI (selective sero-
tonin re- uptake inhibitor) anti- depressant drug man-
ufactured and distributed by the defendant—sued the 
manufacturer. The manufacturer moved for summary 
judgment on the issue of causation, and also filed a 
motion to exclude the testimony of sister’s designated 
experts on causation. The court denied both motions.

Key Language
•	 “[T]he	Daubert framework is a flexible one that must 

be adapted to the particular circumstances of the 
case and the type of testimony being proffered. Ulti-
mately, the object of the court’s Rule 702 reliabil-
ity inquiry is to ensure that the opinions expressed 
by testifying experts adhere to the same standards 
of intellectual rigor that are demanded in their pro-
fessional work. At the end of the day, the only abso-
lute requirements imposed on expert testimony are 
reliability and relevance. Id. at *15 (internal citations 
and quotations omitted).

•	 “The	court	recognizes	that	Paxil	is	a	unique	chem-
ical compound, but the court is not persuaded that 
Dr. Healy’s use of extrapolation or his reliance on 
data for SSRIs as a class renders his methodology in 
and of itself unreliable. Trained experts commonly 
extrapolate from existing data.” Id. at *16.

•	 Dr.	Healy’s	omissions	of	the	explanatory	statements	
found in the [certain] reports do not render his opin-
ions inadmissible. Selection and editing are inevita-
ble, and choices of this sort are appropriate fodder 
for cross- examination. GSK does not attack the 
validity of the underlying data and does not claim 
that Dr. Healy incorrectly reported the data itself. To 
the extent that GSK wishes to present the full find-
ings of Hammad and Jick, it should have opportunity 
to do so at trial. Id. at *18.

•	 “Dr.	Healy’s	opinions	regarding	Paxil	and	suicidality	
are certainly controversial. However, those opinions 
have repeatedly been subject to professional debate 
and review through the peer- review and publication 
process…. There is not universal acceptance of the 
proposition that Paxil can induce suicide in adults—
far from it—and as GSK argues, there is a vigorous 
line of peer- reviewed, published research drawing the 
opposite result. Nevertheless, Rule 702 permits testi-
mony that is the product of competing principles or 
methods in the same field of expertise. Id. at *19.

LG Elecs. U.S.A., Inc. v. Whirlpool Corp.
661 F. Supp. 2d 940 (N.D. Ill. 2009)

Factual Summary
Two competitors in the home dryer business intro-
duced so-called “steam dryers,” for dry- cleaning 
clothes at home. LG filed a false- advertising claim 
against Whirlpool, claiming that the latter’s dryer did 
not	use	actual	steam.	Both	parties	filed	motions	to	
exclude the others expert testimony. The court found 
that the expert report regarding a consumer survey 
as to competitor’s commercial message carried suffi-
cient indicia of reliability, but that the expert testimony 
regarding purported lay definition of “steam” carried 
insufficient indicia of reliability.

Key Language
•	 “To	meet	Rule	702	and	Daubert standard of reliabil-

ity, a survey offered to establish the likelihood of con-
sumer confusion must have been fairly prepared and 
its results directed to the relevant issues. The criteria 
for the trustworthiness of survey evidence are that: 
(1) the “universe” was properly defined; (2) a repre-
sentative sample of that universe was selected; (3) the 
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questions to be asked of interviewees were framed in 
a clear, precise and non- leading manner; (4) sound 
interview procedures were followed by competent in-
terviewers who had no knowledge of the litigation 
or the purpose for which the survey was conducted; 
(5) the data gathered was accurately reported; (6) the 
data was analyzed in accordance with accepted statis-
tical principles[;] and (7) objectivity of the entire pro-
cess was assured.” Id. at 951–52.

•	 “Whirlpool’s	criticism	addresses	the	weight	of	the	
Reitter Study, rather than its admissibility. Evaluating 
technical deficiencies and awarding weight to this ev-
idence is the province of the trier of fact.” Id. at 956.

Schmude v. Tricam Indus., Inc.
550 F. Supp. 2d 846 (E.D. Wis. 2008)

Factual Summary
A worker brought action against ladder manufacturer 
for injuries he sustained when he fell from newly pur-
chased eight-foot stepladder. After entry of judgment 
on jury verdict in plaintiff’s favor, the manufacturer 
moved for new trial and for judgment as matter of law 
because plaintiff’s expert testimony should have been 
excluded. The court denied the motions.

Key Language
•	 “[[T]he	expert’s]	opinion	as	to	how	the	ladder	failed	

was not subjected to scientific testing or submit-
ted	for	peer	review	or	publication.	But	the	Supreme	
Court in Kumho Tire Co., Ltd. v. Carmichael noted 
that whether Daubert’s specific factors are reason-
able measures of reliability in a particular case is a 
matter the trial judge has “considerable leeway” to 
determine…. Here, the expert simply explained how 
a properly peened rivet was intended to fasten the 
rear leg of the ladder to the cap and described how in 
his opinion the misalignment of the ladder assembly 
in the manufacturing process caused the defect that 
resulted in the failure of the product.” Id. at 852.

•	 “The	defect,	by	its	very	nature,	did	not	lend	itself	to	
the kind of empirical testing Daubert envisioned for 
opinions that are based on cutting edge science…. 
Scientific precision is not possible in a case of this 
nature, and when the case involves recreating a rel-
atively simple accident, the court’s gatekeeping role 
is limited by the simple fact that a jury is more than 
capable of distinguishing between plausible and 
implausible explanations and weighing the expert’s 
presentation against the other evidence… The theory 
that a stepladder may collapse if the rivet fastening 

one of the legs to the cap fails is not ‘rocket science.’” 
Id. at 852–53.

McCloud ex rel. Hall v. Goodyear 
Dunlop Tires N. Am., Ltd.
479 F. Supp. 2d 882 (C.D. Ill. 2007)

Factual Summary
A motorcycle driver and his girlfriend were injured 
in crash caused by a blow out of motorcycle’s rear tire 
sued the tire manufacturer, claiming it was defective. 
The manufacturer moved to bar plaintiffs’ expert testi-
mony. The court denied the motion.

Key Language
•	 “The	law	suggests	that	nondestructive	visual	and	tac-

tile examination of a failed tire is accepted in the 
field of tire forensics. Likewise, Defense expert John 
Smith stated that “[i]n most instances, a visual and 
tactile examination will give a trained and experi-
enced tire examiner with a background in testing, 
evaluations, and studies, sufficient evidence in order 
to draw a valid conclusion about why the tire failed.” 
[T]he Court feels comfortable relying upon Derian 
and Woerhle’s visual and tactile inspections as their 
primary methodology.” Id. at 890–91 (internal cita-
tions omitted).

•	 “To	meet	the	testing	factor	required	by	Daubert an 
expert does not need to perform the best conceiv-
able test. Instead, the question is whether valid sci-
entific testing was performed. In this case, inflating 
the subject and test tires first would have been ideal, 
but since that was not an option, comparing the 
two deflated tires is still a valid scientific test which 
would aid the jury in reaching their conclusion.” Id. 
at 892 (internal citations and quotations omitted).

United States v. Mikos
2003 U.S. Dist. LEXIS 22069 (N.D. Ill. Dec. 9, 2003)

Factual Summary
In the Government’s case against Mikos for the mur-
der	of	Brannon,	the	District	Court	finds	a	lack	of	scien-
tific foundation for the Government’s expert’s opinion 
on the comparison of bullet fragments.

Key Language
•	 The	Government’s	proposed	expert	would	testify	that	

he used a specific procedure “to measure the pres-
ence of seven elements in lead samples taken from 
bullets from the victim and bullets in twenty- five of 
the cartridges from the box…” found in Mikos’ car. 
Id. at *2.
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•	 The	Government’s	expert	would	rely	upon	an	anec-
dotal database of 27,000 samples from approximately 
1,837 different sources. “The samples were not ran-
domly collected according to any scientifically ac-
cepted sampling method.” Id. at *12. The database 
lacked any accepted scientific methodology and could 
not, therefore, “form the basis for expert opinion tes-
timony under the requirements of Daubert.” Id.

•	 “Given	the	lack	of	scientific	foundation	for	the	opin-
ion, the Government’s expert ought not to be allowed 
to opine as to a common source for the bullets recov-
ered from the Defendant and those recovered from 
the body of the victim.” Id. at *16.

•	 The	Court	did,	however,	find	that	“the	required	stan-
dard of scientific reliability is met only as to the 
proposed opinion testimony that the element’s com-
position of the bullets recovered from the body as 
indistinguishable from the composition of the bul-
lets found in the Defendant’s car.” Id. at *18.

Erickson v. Baxter Healthcare, Inc.
131 F. Supp. 2d 995 (N.D. Ill. 2001)

Factual Summary
Plaintiff alleged decedent received numerous intrave-
nous transfusions of defendant’s tainted blood factors. 
Plaintiff moved to bar defendants’ experts from testi-
fying on grounds their opinions were unsupported by 
scientific knowledge and insufficiently reliable to be 
admissible. District court granted plaintiff’s motion 
in part to exclude unsupported opinions, and denied 
motion in part with regards to testimony plaintiff 
merely disagreed with.

Key Language
•	 Expert’s	testimony,	without	identifying	sources,	

opinions, or statistics upon which his conclusions 
were based, was inadmissible. “More than bald 
assertions of opinion without support are required… 
[e]xperts are held to the same standards of ‘intellec-
tual rigor’ in testimony as in their scholarly work.” 
131 F. Supp. 2d at 1000.

•	 Expert’s	inclusion	of	311	scientific	texts	relied	upon	
to support his conclusions, without reference to spe-
cific pages, was approximated to “bringing a motion 
and offering as supporting only a reference to the 
‘United States Code.’” 131 F. Supp. 2d. at 1001.

•	 Experts’	referral	to	possibility	decedent	was	inadver-
tently infected by an accidental “needlestick,” based 
upon decedent’s recollection of what he had been 
told as a child decades before was speculative and 
unreliable. Id. at 1002.

Eighth Circuit

Barrett v. Rhodia, Inc.
606 F.3d 975 (8th Cir. 2010)

Factual Summary
A technician at hazardous waste disposal facility 
brought a toxic tort action under Nebraska law against 
the manufacturer of chemical that allegedly injured 
him. The trial court excluded expert testimony on cau-
sation and granted the manufacturer’s motion for sum-
mary judgment. The plaintiff appealed, and the court 
affirmed.

Key Language
•	 “The	plaintiff	in	a	toxic	tort	strict	liability	case	needs	

to establish causation through expert testimony. In 
this	case,	Barrett	and	Clean	Harbors	were	required	
to present expert testimony showing: (1) that hydro-
gen	sulfide	gas	exposure	was	capable	of	causing	Bar-
rett’s	injuries,	and	(2) that	Barrett	was	exposed	to	
hydrogen sulfide gas which dispersed from the P2S5 
drum manufactured by Rhodia in a sufficient con-
centration to cause his injuries. Id. at 980–81 (inter-
nal citations omitted).

•	 “[Plaintiff]	argue[s]	that	the	Daubert standard 
should not apply to an expert safety consultant when 
the expert’s testimony is based on experience, train-
ing, and insight…, rely[ing] on a district court case 
from the Southern District of New York…, [where 
the] court declined to apply Daubert because the 
safety consultant’s expert testimony concerned an 
uncomplicated defect in a piece of machinery about 
which the witness had sufficient experience and 
training to testify. [The case] has little relevance 
here	where	Ziegler’s	proposed	testimony	involved	
an	opinion	on	the	cause	of	Barrett’s	injuries,	includ-
ing the alleged dispersion of hydrogen sulfide gas 
from the opened P2S5 drum. The issues here are more 
complex than simple product defect, and Daubert is 
the appropriate standard. Id. at 983.

•	 “Ziegler	conceded	that	he	relied	entirely	on	the	opin-
ions of appellants’ physician experts for his pro-
posed testimony on the dispersal of hydrogen sulfide 
gas,	the	concentration	of	Barrett’s	exposure	to	the	
gas, and the source of that exposure. He did not con-
duct any chemical analysis, measuring, or dispersion 
modeling….	Given	that	part	of	Ziegler’s	proposed	
testimony was based primarily on assumptions 
instead of testing, measurement, or scientific analy-
sis, the district court did not abuse its discretion in 
limiting it. Id.
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United States v. Rodriguez
581 F.3d 775 (8th Cir. 2009)

Factual Summary
A convicted sex offender, who was convicted for kid-
napping resulting in death, was denied a new trial. 
He appealed, in part based upon admission of expert 
testimony relying on acid- phosphate tests. The court 
affirmed the denial of a new trial.

Key Language
•	 “The	district	court	permitted	a	government	pathol-

ogist to testify, over objection, about the results of 
acid- phosphate tests conducted on Dru Sjodin’s 
body, indicating the presence of semen…. The dis-
trict court conducted a Daubert hearing on acid- 
phosphate testing. Permitting the pathologist’s 
testimony, the court noted that Rodriguez’s own 
expert acknowledged that the government patholo-
gist’s test properly detects the presence of acid phos-
phate; that forensic labs across the country use 
acid- phosphate levels to indicate semen, and use the 
same cut-off levels as the government pathologist; 
and that while there is uncertainty about what acid- 
phosphate levels would be normal for a corpse, many 
pathologists share the government pathologist’s view 
of the reliability of the test, and any doubts go to the 
weight, not reliability, of the opinion.” Id. at 793–94.

•	 “Rodriguez	next	challenges	the	factual	basis	of	the	
pathologist’s conclusion that acid- phosphate tests 
show semen deposits were made within 24-to-36 
hours of Sjodin’s death” because the studies were 
based on living, not dead persons…. [T]he factual 
basis of an expert opinion goes to the credibility of 
the testimony, not the admissibility, and it is up to 
the opposing party to examine the factual basis for 
the opinion in cross- examination.” Id. at 794–95.

Presley v. Lakewood Eng’g & Mfg. Co.
553 F.3d 638 (8th Cir. 2009)

Factual Summary
A homeowner who used a space heater to warm his feet 
in the den brought a products liability claim against 
the manufacturer, alleging that it caused a fire result-
ing in personal injury and property damage. The trial 
court entered summary judgment for the manufac-
turer, and homeowner appealed, essentially arguing 
that the district court solely relied upon an erroneous 
interpretation and application of Fireman’s Fund Ins. 
Co. v. Canon U.S.A., Inc., 394 F.3d 1054 (8th Cir. 2005), 
interpreting it to require testing at every step in fire 
cases. The circuit court affirmed.

Key Language
•	 “Although	we	agree	Fireman’s Fund does not man-

date testing in all fire cases… [t]he language of the 
district court [opinion]… gives no indication the 
district court interpreted Fireman’s Fund to require 
testing. Rather, the district court stated it found Fire-
man’s Fund to be a comparable basis for the court’s 
reliability determination and analogous to the facts 
of plaintiffs’ case. Id. at 645.

•	 Similarly,	the	district	court	did	not	abuse	its	discre-
tion when it found Arms, like the experts in Fireman’s 
Fund, failed to apply the standards of NFPA 921 reli-
ably to the facts of this case. NFPA 921 requires appro-
priate data analysis and testing… [and] suggests that 
fire theories involving an appliance be substantiated 
by testing of exemplar appliances. Arms failed to fol-
low these aspects of the standards he purported to fol-
low. Id. (internal citations omitted).

•	 Finally…,	Arms	testified	his	theory	of	fire	spread	
inside the heater involved no specific testing…. 
[His] observations and the references to NFPA 921 
sections were applications of general observations 
and general science which led to vague theorizing 
based upon general principles. Our court has previ-
ously held opinions formulated merely upon general 
observations of the evidence and general scientific 
principles were unreliable.” Id. at 656 (internal cita-
tions and quotations omitted).

Bland v. Verizon Wireless, (VAW) L.L.C.
538 F.3d 893 (8th Cir. 2008)

Factual Summary
A customer, who accidently ingested freon from her 
water bottle after a Verizon store employee surrepti-
tiously sprayed freon into the bottle to freeze it as a 
joke, sued the store claiming it caused her exercise- 
induced asthma. The trial court granted summary 
judgment for defendants, and the customer appealed. 
The circuit court affirmed.

Key Language
•	 “Bland	sought	to	have	the	testimony	of	her	treating	

physician, Dr. Sprince, admitted to establish a causal 
link	between	Bland’s	inhalation	of	freon	and	Bland’s	
exercise- induced asthma. A treating physician’s ex-
pert opinion on causation is subject to the same stan-
dards of scientific reliability that govern the expert 
opinions of physicians hired solely for purposes of lit-
igation.” Id. at 897 (internal quotations omitted).

•	 “Bland	asserts	Dr.	Sprince	conducted	a	differential	
diagnosis which supports Dr. Sprince’s causation 
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opinion. We have held, a medical opinion about cau-
sation, based upon a proper differential diagnosis is 
sufficiently reliable to satisfy Daubert. A differential 
diagnosis is a technique that identifies the cause of 
a medical condition by eliminating the likely causes 
until the most probable cause is isolated.” Id. (inter-
nal citations and quotations omitted).

•	 Dr.	Sprince’s	attempt	to	use	a	differential	diag-
nosis to establish the inhalation or ingestion of 
freon	caused	Bland’s	exercise-	induced	asthma	fails	
because Dr. Sprince’s own testimony acknowledged 
the cause of exercise- induced asthma in the majority 
of cases is unknown. Where the cause of the condi-
tion is unknown in the majority of cases, Dr. Sprince 
cannot properly conclude, based upon a differential 
diagnosis,	Bland’s	exposure	to	freon	was	“the	most	
probable	cause”	of	Bland’s	exercise-	induced	asthma.	
As a practical matter, Dr. Sprince’s causation opinion 
could not possibly be based upon a reasonable degree 
of medical certainty. Id.

Sappington v. Skyjack, Inc.
512 F.3d 440 (8th Cir. 2008)

Factual Summary
A construction worker was killed when a scissors lift 
that tipped over, and his survivors sued the manufac-
turer. After the trial court granted the manufacturer’s 
motions to exclude expert testimony and for summary 
judgment, the survivors appealed. The circuit court re-
versed and remanded, holding that expert testimony 
was not required in order for the survivors to main-
tain a submissible strict products liability claim, that 
the trial court should not have excluded results of test-
ing performed by survivors’ proposed expert witness on 
later model of lift from same manufacturer; and that the 
opinions of survivors’ proposed expert were admissible.

Key Language
•	 “The	district	court…	[concluded]	that	plaintiffs	can-

not maintain a submissible claim for strict products 
liability without the excluded expert testimony. We 
disagree. A claim of strict products liability may be 
based solely upon circumstantial evidence and does 
not require expert testimony. Moreover, a Missouri 
plaintiff is not required to present evidence that the 
utility of a design outweighs its risks, or that con-
sumer expectations were violated, or any other the-
ory of unreasonable dangerousness supported by the 
evidence.” Id. at 447–48.

•	 “The	district	court	focused	on	the	fact	Johnson’s	test-
ing involved the SJIII, instead of the SJII, and appar-

ently concluded Johnson’s testing would only have 
been relevant and reliable had it been conducted 
using an SJII lift retrofitted with pothole protection. 
The district court’s reasoning on this issue… reflects 
a fundamental misunderstanding of plaintiffs’ the-
ory…. Plaintiffs do not argue the SJII lift should have 
been retrofitted…. Instead, they contend the acci-
dent would not have happened had Sappington been 
operating an SJIII lift, which in 1995 was a reason-
able	alternative	design	to	the	SJII	lift.	Because	plain-
tiffs offer the SJIII as a reasonable alternative to the 
SJII, testing of the SJIII is highly relevant.” Id. at 449.

Bone Shirt v. Hazeltine
461 F.3d 1011 (8th Cir. 2006)

Factual Summary
Native- American voters sued the State of South 
Dakota, alleging that a legislative redistricting plan 
violated Voting Rights Act. Following determination 
that plan violated various laws, the court entered order 
imposing remedial redistricting. The State appealed, 
but the court affirmed.

Key Language
•	 Pertinent	law	“requires	a	showing	that	the	Native-	

American minority is politically cohesive. Proving 
this factor typically requires a statistical and non- 
statistical evaluation of the relevant elections…. 
[and] whether the white majority typically votes in 
a bloc to defeat the minority candidate.” Id. at 1020 
(internal citations and quotations omitted).

•	 The	necessary	legal	requirements	“were	established	
through	use	of	expert	testimony,	employing	BERA	or	
regression analysis and Homogenous Precinct Anal-
ysis…. This court recently accepted the use of these 
methods as reliable evidence” in making such deter-
minations. Id.

•	 “Ordinarily,	racially	polarized	voting	is	the	keystone	
of a vote dilution case. Endogenous and interracial 
elections are the best indicators of whether the white 
majority usually defeats the minority candidate. 
The more recent an election, the higher its probative 
value.” Id. at 1020–21 (internal citations and quota-
tions omitted).

Marmo v. Tyson Fresh Meats
2006 U.S. App. LEXIS 19609 (8th Cir. 2006)

Factual Summary
The plaintiff alleged that she was damaged by hydrogen 
sulfide gas emitted from wastewater treatment lagoons 
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at the defendant’s beef processing plant. The district 
court found the plaintiff failed to proffer admissible 
expert testimony to demonstrate medical causation 
with regard to permanent physical injury. The court 
noted, “to show that the expert testimony is relevant, 
the proponent must show that the reasoning or meth-
odology in question is applied properly to the facts in 
issue.” Id. at 14.

Key Language
•	 The	court	noted	a	toxicologist	may	testify	that	expo-

sure to a chemical caused a person’s symptoms and 
injuries. However, here, the expert’s testimony lacked 
scientific foundation. Specifically, the doctor did not 
“examine her and did not inquire about other toxic 
exposures. See Reference Manual on Scientific Evi-
dence, supra, at 427 (‘One of the basic and most use-
ful tools in diagnosis… of disease is the patient’s 
medical history…. It is widely recognized that a thor-
ough medical history involves questioning and exam-
ination of the patient as well as appropriate medical 
testing.’).” Id. Additionally, he “did not exclude con-
founding factors, which ‘leaves open the possibility of 
competing causes of the disease’ and raises questions 
about the competency of expert testimony.” Id.

•	 Further,	the	expert	said	the	causation	standard	she	
used “was not subject to expression in terms of a 
potential rate of error and was a much lower stan-
dard than medical causation,” which was an “analyt-
ical flaw.” Id.

Turner v. Iowa Fire Equip. Co.
229 F.3d 1202 (8th Cir. 2000)

Factual Summary
Treating physician/expert’s opinion based upon med-
ical history obtained from plaintiff and temporal rela-
tionship between extinguisher discharge and onset 
of symptoms, and Material Safety Data Sheet (MSDS) 
obtained from worker’s compensation insurer. District 
court held expert’s opinion failed Daubert standards 
of scientific reliability on grounds expert’s differential 
diagnosis, performed to determine plaintiff’s condition 
and not its cause, did not rule out all other causes of 
the injury. The Eighth Circuit affirmed.

Key Language
•	 Court	notices	distinction	between	differential	diag-

nosis medical community identifies as systematic 
comparison of symptoms to determine which of two 
or more conditions is the one complained of, and 
differential diagnosis legal community identifies 

as technique of eliminating likely causes of specific 
medical condition until most probable cause is iso-
lated. 229 F.3d at 1208.

•	 Expert	failed	to	determine	whether	factors	such	
as repetitive workplace exposure to flour dust or 
ammonia- based cleaning products or repetitive 
exposure to fumes, chemicals, or cigarette smoke at 
home, caused or contributed to plaintiff’s respiratory 
problems. 229 F.3d at 1206.

•	 MSDS	obtained	from	comparable	fire	extinguisher	
containing reference to respiratory dangers posed 
by use of NH4 H2 PO4 was inapplicable, as extin-
guisher at issue contained baking soda, and did not 
contain NH4 H2 PO4. It was only when expert was 
confronted with this fact that he opined for first time 
baking soda could have caused plaintiff’s reactive 
airways dysfunction syndrome (RADS) or occupa-
tional asthma (OA). Id.

Jenson v. Eveleth Taconite Co.
130 F.3d 1287 (8th Cir. 1997)

Factual Summary
Class action on sexual discrimination in promotions 
and sexual harassment. Special Master excluded testi-
mony of plaintiffs’ experts regarding causation, in part 
on grounds it held there were “no scientifically devel-
oped psychiatric model or procedure for determining 
whether a particular stress caused a particular symp-
tom or mental state.” The Eighth Circuit vacated the 
judgment awarding plaintiff’s damages, and remanded 
for new trial on plaintiffs’ claims for compensatory and 
punitive damages.

Key Language
•	 Special	Master’s	animus	towards	psychological	evi-

dence in sexual harassment claims was evinced 
by his statement “[e]x perts… know no more than 
judges about what causes mental changes—which is 
to say they know almost nothing.” 130 F.3d at 1297.

•	 Despite	holding	some	“soft	sciences,”	such	as	psy-
chology, “cannot have the exactness of hard science 
methodologies,” Eighth Circuit held psychiatrists’ 
testimony should not have been excluded as, under 
Rule 702, the proffered testimony “was both reliable 
and relevant.” 130 F.3d at 1298.

Schwab v. Nissan N. Am., Inc.
502 F. Supp. 2d 980 (E.D. Mo. 2007)

Factual Summary
A driver injured in a rollover accident sued the manu-
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facturer	and	sellers	of	Nissan	Xterra.	The	defendants	
moved to exclude evidence of two tests designed to 
show an alleged propensity of this model’s roof to col-
lapse during foreseeable rollovers: a “two-sided” test 
and a “Jordan Rollover System” (JRS) test. The court 
grants defendants motion to exclude.

Key Language
•	 “The	two-sided	test	conducted	by	plaintiffs’	experts	

uses a hydraulic ram to press a flat 12 inch by 24 inch 
steel plate, or “platen,” against a stationary vehicle’s 
roof…. [It] has similarities to the federally approved 
Federal Motor Vehicle Safety Standard (FMVSS) 216 
Test. However… [it] deviates significantly. Id. at 983.

•	 “The	federally	approved…	test	uses	a	plate	that	is	30	
inches by 72 inches in size. The two-sided test con-
ducted by Plaintiffs’ experts used a much smaller 
platen which is only 12 inches by 24 inches. The 
FMVSS larger platen distributes force across the A, 
B	and	C	pillars	of	the	automobile	frame….	The	two-
sided tests… concentrates on the A pillar only.” Id. 
Determining that the test has not been validated, 
subjected to meaningful peer review, or become gen-
erally accepted within the industry, the court affirms 
the exclusion of this evidence.

•	 “The	[JRS]	Test	suspends	an	entire	vehicle	or	a	por-
tion of a vehicle… over a track…, rotates the vehicle 
on a spit as a simulated road surface moves down the 
track. The JRS then drops the spit allowing the vehi-
cle	to	strike	the	simulated	road	surface…	Based	on	
the evidence and arguments during the four days of 
hearings I find that the drop height, initial impact an-
gle, roll over angle and other test parameters of the 
JRS test in the test case were not based on any estab-
lished study of rollover accidents in general or Mr. 
Schwab’s accident in particular. The JRS test param-
eters may reflect the “best guess” of the proffered ex-
perts but the test parameters are not the result of any 
identifiable scientific methodology. Id. at 986.

Zeigler v. Fisher-Price, Inc.
2003 U.S. Dist. LEXIS 11184 (N.D. Iowa, July 1, 2003)

Factual Summary
Plaintiff	claims	a	fire	was	caused	by	a	defect	in	a	“Barbie	
Sun Jammer Jeep,” manufactured by Defendant. Plain-
tiff identifies two experts to testify about the origin and 
cause	of	the	fire.	2003	U.S.	Dist.	LEXIS	11184	at	*3.

Key Language
•	 Defendant	argues	Plaintiff’s	expert	should	not	be	per-

mitted to testify because “he failed to follow gener-

ally accepted scientific methods for fire investigation 
and for forming conclusions with respect to issues 
surrounding the cause and origin of the fire as set 
forth in National Fire Protection Association 921 for 
Fire and Explosion Investigations.” The Court dis-
agrees and finds the expert “followed an appropriate 
and generally accepted methodology, even under the 
strict standards of NFPA 921. Although some of his 
opinions are based on circumstantial evidence, the 
Court finds his reasoning and experience suggest that 
his opinions are reliable.” Id. at *23.

•	 Plaintiff’s	expert	“states	that	in	his	opinion,	the	fire	
likely was caused by overheating of the H connector 
on the vehicle during recharging. There was very lit-
tle evidence in the record to provide a scientific basis 
for this deduction. Instead, the opinion was, for the 
most part, based on his observations that the H con-
nector was not as robust as the A connector that 
was used after the recall, and there was a significant 
number of fires involving Power Wheels before the 
recall but virtually none after the recall.” Id. at *29. 
The Court determines this expert cannot provide an 
opinion concerning the fire’s origin where he per-
formed no origin investigation, nor any other scien-
tifically supported investigation of causation.

•	 While	this	expert	would	not	be	permitted	to	testify	
about the cause or origin of the fire, he could “explain 
to the jury, using generally accepted scientific princi-
ples, what a connector is, the differences between the 
H connector and the A connector, how wear and tear 
over time could affect each type of connector, and the 
potential heating defects of connectors after being 
subjected to wear and breakage.” Id. at *31.

McGuire v. Davidson Mfg. Corp.
238 F. Supp. 2d 1096 (N.D. Iowa 2003)

Factual Summary
Plaintiff fell from a six-foot wooden stepladder. Plain-
tiff provides “wood experts” to testify that the wood 
used in the ladder was brash or brittle due to high tem-
perature drying; and, the brash wood caused the acci-
dent. Plaintiff also offers engineering experts to testify 
the alleged defects caused the injury. Defendant con-
tends the experts “failed to apply reliable methodology, 
failed to test their opinions or submit their opinions 
to peer review, and based their opinions on conjecture 
and speculation.” 238 F. Supp. 2d at 1098–99.

Key Language
•	 The	wood	experts	purportedly	arrived	at	their	opin-

ions “by investigating all of the known causes of the 
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defects they observed in the wood, and then elimi-
nating all of those causes except for drying at high 
temperature.” Id. at 1102. The “differential analy-
sis” methodology used by these experts “has been ap-
proved by the Eighth Circuit in other situations.” Id.

•	 However,	as	to	the	wood	experts’	opinions,	they	are	
not “qualified to give, or have any scientific basis for 
those opinions…” Id. at 1103.

•	 As	for	the	engineering	experts,	they	“have	given	
extensive depositions and provided detailed reports 
stating their opinion regarding causation and other 
related matters in this case.” The Court notes Defen-
dant alleges “no specific deficiency in the witnesses’ 
proposed testimony under the Daubert standards.” 
Id. at 1104.

Hahn v. Linn County
191 F. Supp. 2d 1051 (N.D. Iowa 2002)

Factual Summary
In this disability discrimination case of first impres-
sion, Plaintiffs assert that Douglas Hahn, who suf-
fers from autism, experiences facts and ideas that are 
more complex than is evident from his vocal speech. 
The Plaintiffs allege “Mr. Hahn is capable of express-
ing his unspoken thoughts by means of a controversial 
technique, known as facilitated communication.” Id. 
at 1052. Plaintiffs bring claims under the Americans 
with Disabilities Act and the Rehabilitation Act, con-
tending Defendant wrongfully refuses to provide facil-
itated communication. Defendant moves in limine to 
exclude	the	testimony	of	Plaintiff’s	expert,	Dr.	Biklen,	
who would testify that facilitated communication rep-
resents the true thoughts of Plaintiff. Id.

Key Language
•	 In	the	bench	trial,	the	Court	recognizes	that	the	

main controversy surrounding facilitated commu-
nication is whether the communication stems from 
the patient or the facilitator. Id. at 1062. An in-court 
demonstration prompts the Court to find Plaintiff 
was not communicating through facilitated commu-
nication, but rather, the facilitator was authoring the 
facilitated communication.

•	 Finding	facilitated	communication	not	to	be	a	valid	
means of communication for Plaintiff, objections to 
the expert’s testimony as to the validity of facilitated 
communication became moot. Id. at 1060.

•	 Citing	Concord Boat Corp. v. Brunswick Corp., 207 
F.3d 1039 (8th Cir. 2000), the Court finds Plaintiff’s 
experts’ opinions inadmissible because they “cannot 

overcome the strong evidence in this case that Mr. 
Hahn is not communicating via FC.” Id. at 1062.

Glastetter v. Novartis Pharms.Corp.
107 F. Supp. 2d 1015 (E.D. Mo. 2000), aff’d, 252 F.3d 
986 (8th Cir. 2001)

Factual Summary
Plaintiff prescribed Parlodel to prevent postpartum 
lactation, and suffered an intercerebral hemorrhage 
(ICH) following ingestion of same. Defendant moved 
to exclude plaintiffs’ experts on ground they failed to 
present reliable evidence Parlodel could and did cause 
plaintiff’s ICH. Defendant’s motion in limine and 
motion for summary judgment granted.

Key Language
•	 Expert’s	use	of	differential	diagnosis	to	rule	out	

increased risk of ICH from plaintiff’s smoking habit, 
obesity, and postpartum status was not based on sci-
entific studies, but “in the final analysis, reposed in 
the realm of ‘may cause’ or ‘possibly could cause,’” 
and did not rise to the prerequisite level of scientific 
foundation. 107 F. Supp. 2d at 1024–25.

•	 Another	expert	was	impeached,	as	he	had	forgotten	
he had previously testified there was an increase of 
stroke in postpartum women as opposed to woman 
who were not postpartum. 107 F. Supp. 2d at 1025.

•	 Differential	diagnosis	is	an	important	and	accepted	
scientific methodology with respect to specific cau-
sation, but where other possible causes of an injury 
cannot be ruled out, or the possibility of their con-
tributing to causation minimized, “more likely than 
not” threshold will not be met. Id. at 1027.

•	 Before	court	can	conclude	a	specific	drug	caused	
plaintiff’s injury, it must first be shown that the drug 
can cause the exact type of injury complained of. Id. 
at 1028.

Savage v. Union Pac. R.R.
67 F. Supp. 2d 1021 (E.D. Ark. 1999)

Factual Summary
Plaintiff brought FELA action against defendant 
employer, alleging his cancer was caused by vari-
ous chemicals he was exposed to at work. Defendant 
moved to exclude expert testimony on grounds expert 
failed to show causation between chemicals and plain-
tiff’s cancer. The district court excluded expert’s tes-
timony on grounds expert had no knowledge of the 
types, or levels, of chemicals present at plaintiff’s work 
site. The court also excluded plaintiff’s medical expert’s 
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testimony on grounds expert had no scientifically valid 
opinion as to which chemical plaintiff was exposed to 
that caused his cancer.

Key Language
•	 Expert	produced	no	evidence	showing	“the	nature 

of creosote exposure required to initiate or promote 
the development of basal cell carcinoma. Nor has he 
shown the level of such exposure needed to cause 
skin cancer in humans generally.” 67 F. Supp. 2d at 
1033–34 (emphasis original).

•	 As	was	the	case	in	Mitchell v. Gencorp Inc., 165 F.3d 
778 (10th Cir. 1999), expert did not visit exposure site, 
did not perform any tests to determine what chem-
icals were present and at what levels, and admitted 
he did not know extent of plaintiff’s exposure nor 
amount of creosote present. 67 F. Supp. 2d at 1035.

•	 Expert’s	attempt	to	support	causation	theory	
based upon substances chemically similar to creo-
sote which were known to cause basal sell carcino-
mas was inadequate, and the “analytical gap in the 
experts’ testimony is too wide for the opinions to 
establish causation.” Id. at 1038.

Nat’l Bank of Commerce v. Associated 
Milk Producers, Inc.
22 F. Supp. 2d 942 (E.D. Ark. 1998)

Factual Summary
Plaintiff was diagnosed with laryngeal cancer after 
ingesting and inhaling milk products contaminated 
with aflatoxin M-1 (AFM). Defendant moved to exclude 
opinion testimony of plaintiff’s expert and for sum-
mary judgment. Motions to exclude opinion testimony 
and for summary judgment granted.

Key Language
•	 Absolute	lack	of	evidence	showing	exposure	to	AFM	

caused laryngeal cancer in humans. Where no direct 
scientific knowledge that a particular substance 
causes a particular disease, expert must rely upon 
epidemiological studies, in vitro studies, in vivo 
studies, and other indirect methods in attempt to 
make causal connection. 22 F. Supp. 2d at 952.

•	 “No-threshold”	or	“one-shot”	theory	did	not	pro-
vide scientific basis for jury to find plaintiff’s dis-
ease was more likely than not caused by exposure to 
AFM because “[a]t a minimum,… there must be evi-
dence… plaintiff was exposed to levels of the agent 
that are known to cause the kind of harm [com-
plained of].” 22 F. Supp. 2d at 961–62.

•	 Expert’s	differential	diagnosis,	coupled	with	one-
shot theory and proximity evidence did not obviate 
need of scientific proof that some level of exposure to 
AFM causes laryngeal cancer and that plaintiff was 
exposed to that level. Id. at 967.

Ninth Circuit

Dukes v. Wal-Mart Stores, Inc.
603 F.3d 571 (9th Cir. 2010)

Factual Summary
Female employees of Wal-Mart brought various Title 
VII claims against their employer alleging sex discrim-
ination. Plaintiffs moved for class certification, which 
the trial court granted, and which depended in part on 
maintaining expert testimony which Wal-Mart moved 
to have excluded. The circuit court refused Wal-Mart’s 
motion to exclude, and affirmed the lower court rul-
ing in part.

Key Language
•	 “Wal-Mart	contends	that	Dr.	Bielby’s	testimony	does	

not meet the standards for expert testimony set forth 
in Federal Rule of Evidence 702 and Daubert… A 
close reading of the district court’s order demon-
strates its correct understanding of its role at the 
Rule 23(a)(2) certification stage—to make factual 
determinations regarding evidence as it relates to 
common questions of fact or law but not to decide 
which parties’ evidence is ultimately more persua-
sive as to liability. Id. at 601–02.

•	 “Wal-Mart	did	not	(and	does	not)	challenge	Dr.	Biel-
by’s methodology or contend that his findings lack rel-
evance because they “do[ ] not relate to any issue in 
the case,” Wal-Mart challenges only whether certain 
inferences can be persuasively drawn from his data. 
But	because	Daubert does not require a court to ad-
mit or exclude evidence based on its persuasiveness, 
but rather requires a court to admit or exclude evi-
dence based on its scientific reliability and relevance, 
testing	Dr.	Bielby’s	testimony	for	“Daubert reliability” 
would not have addressed Wal-Mart’s objections. It 
would have simply revealed what Wal-Mart itself has 
admitted and courts have long accepted: that properly 
analyzed social science data, like that offered by Dr. 
Bielby,	may	support	a	plaintiff’s	assertions	that	a	claim	
is proper for class resolution. Id. at 602 (internal cita-
tions and quotations omitted).

Primiano v. Cook
598 F.3d 558 (9th Cir. 2010)
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Factual Summary
A patient who received an allegedly defective artificial 
elbow sued the manufacturer and surgeon. The trial 
court granted defendants summary judgment, based in 
large part on its decision to exclude plaintiff’s expert’s 
testimony under Daubert. The patient appealed, and 
the circuit, finding that the expert should have been 
admissible, reverses.

Key Language
•	 “Though	Daubert is sometimes loosely spoken of 

as though it established the court’s “gatekeeping” 
function, that is not quite right. Trial courts have 
always had a gatekeeping function for opinion evi-
dence. Daubert held that Federal Rule of Evidence 
702 replaces the old Frye gatekeeping test, “general 
acceptance in the particular field,” with a different 
test which is, in some respects, more open to opinion 
evidence.” Id. at 564.

•	 “A	trial	court	should	admit	medical	expert	testimony	
if physicians would accept it as useful and reliable, 
but it need not be conclusive because medical knowl-
edge is often uncertain. The human body is complex, 
etiology is often uncertain, and ethical concerns often 
prevent double- blind studies calculated to establish 
statistical proof. Where the foundation is sufficient, 
the litigant is entitled to have the jury decide upon 
the experts’ credibility, rather than the judge.” Id. at 
566 (internal citations and quotations omitted).

•	 “Dr.	Weiss’s	background	and	experience,	and	his	
explanation of his opinion, leave room for only one 
conclusion regarding its admissibility. It had to be 
admitted. Once admitted, the opinion precluded 
summary judgment, because if the jury accepted 
it, then the… prosthesis “fail[ed] to perform in the 
manner reasonably to be expected.” Id. at 567.

•	 “His	methodology,	essentially	comparison	of	what	
happened with Ms. Primiano’s artificial elbow with 
what surgeons who use artificial elbows ordinar-
ily see, against a background of peer- reviewed litera-
ture, is the ordinary methodology of evidence based 
medicine…. Especially when a relevant experience 
base is unavailable, physicians must use their knowl-
edge and experience as a basis for weighing known 
factors along with the inevitable uncertainties” to 
“mak[e] a sound judgment.” Given that the judge is 
“a gatekeeper, not a fact finder,” the gate could not be 
closed to this relevant opinion offered with sufficient 
foundation by one qualified to give it.” Id. at 567–68 
(internal citations omitted).

Boyd v. City & County of San Francisco
576 F.3d 938 (9th Cir. 2009)

Factual Summary
Family members of a suspect who was shot and killed 
by a police officer brought a §1983 action against the 
officer, city, and others, alleging the excessive use of 
force. The trial court entered judgment in favor of the 
defendants. Family members appealed, in part assert-
ing that admission of an expert psychiatric’s testimony 
concerning “suicide by cop” theory was an error.

Key Language
•	 “The	district	court	then	examined	Dr.	Keram’s	tes-

timony using each of the four Daubert factors. The 
court noted that while the suicide by cop theory could 
not be tested “in the sense of running a scientific ex-
periment[,]… there have been a number of studies 
conducted” supporting the validity of the theory…. 
Dr. Keram testified to knowing of approximately ten 
peer- reviewed articles… on the subject. Regarding 
the rate of error…, the court noted Dr. Keram’s testi-
mony that the selection criteria used in the relevant 
studies erred heavily on the side of exclusion, desig-
nating situations as an example of suicide by cop only 
if they met a very high bar. Finally, the court noted 
that the theory appeared to be generally accepted in 
the relevant professional community.” Id. at 945–46.

•	 The	Boyd	Family	seeks	to	challenge	the	district	
court’s conclusion by attacking the validity of the the-
ory, but provides no scientific opinions challenging 
or refuting it. Indeed, they present no evidence, out-
side of their own assertions, that the theory is unre-
liable, nor do they dispute the existence of multiple 
peer- reviewed articles in support of the theory. They 
criticize the methodology used to test for possible sui-
cide by cop, but present no alternative, more reliable 
methods, nor their own expert to rebut Dr. Keram’s 
conclusions. Finally, they challenge Dr. Keram’s con-
clusions by asserting essentially that, had they been 
the experts, they would have reached a different con-
clusion based upon the evidence. Id. at 946.

•	 Daubert makes clear that the role of the courts in 
reviewing proposed expert testimony is to analyze 
expert testimony in the context of its field to deter-
mine if it is acceptable science. It is to make certain 
that an expert, whether basing testimony upon pro-
fessional studies or personal experience, employs 
in the courtroom the same level of intellectual rigor 
that characterizes the practice of an expert in the rel-
evant field. In this case, the district court was sat-
isfied that Dr. Keram’s testimony regarding suicide 
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by	cop	“pass[ed]	muster.”	Based	on	our	review,	we	
agree, and conclude that the district court did not 
abuse its discretion in admitting [the] testimony. Id. 
(internal citations and quotations omitted).

United States v. McCaleb
552 F.3d 1053 (9th Cir. 2009)

Factual Summary
Defendant appealed his conviction in trial court of var-
ious charges concerning possession and distribution of 
phencyclidine (PCP), in part based on defendant’s as-
sertion that the trial court erred in admitting the expert 
testimony of a DEA agent regarding the actual yield of 
PCP that could be produced in a clandestine laboratory 
like the defendant’s. The circuit court affirmed.

Key Language
•	 “Harman	testified	that	the	25	percent	figure	was	

“based on an aggregate of data compiled by the 
DEA” from seizures from clandestine laboratories. 
Harman testified that the DEA maintains an inter-
nal database, which contains data on the actual yield 
of PCP produced in clandestine laboratories and that 
she reviewed an e-mail from “headquarters,” which 
indicated that the average yield from such laborato-
ries was between 30 percent and 40 percent. Thus, 
Harman opined that the 25 percent figure was a 
“conservative estimate” of actual yield in a clandes-
tine laboratory. “ Id. at 1060.

•	 “Harman	testified	that	she	was	familiar	with	a	study	
published in the Journal of Medicinal Chemistry 
regarding actual yields of PCP in a laboratory. And 
the district court noted that Harman’s opinion, at 
least in part, is “based on published articles.” Id.

•	 “Harman	stated	that	when	she	synthesized	PCP	in	
her laboratory, she obtained an actual yield of about 
55%. She testified that she considered this yield 
when she opined that a 25 percent yield in a clandes-
tine laboratory is a conservative estimate. And Har-
man testified that one of the purposes of her efforts 
to synthesize PCP was to “mak[e] a determination on 
the issue of actual yield.” We conclude that the dis-
trict court did not abuse its discretion by admitting 
Harman’s testimony.” Id. at 1061.

Stilwell v. Smith & Nephew, Inc.
482 F.3d 1187 (9th Cir. 2007)

Factual Summary
Patient who broke both legs in an auto accident 
brought products liability action against manufacturer 

of Russell- Taylor metal reconstruction nails (RT nail) 
used for stabilizing fractures of the femur. The trial 
court excluded her metallurgist’s expert testimony and 
entered summary judgment in favor of manufacturer. 
Patient appealed, and though the court found that 
the expert’s testimony was admissible, it nevertheless 
affirmed the lower court on other ground.

Key Language
•	 “The	[district]	court…	mingled	the	analysis	required	

by Federal Rule of Evidence 702 for the admissi-
bility of expert testimony and Federal Rule of Civil 
Procedure 56 for summary judgment. Though sum-
mary judgment enquires whether there is a “genuine 
issue of material fact,” Rule 702’s analysis is ordinar-
ily prospective. Expert testimony is helpful if it “ will 
assist the trier of fact.” Id. at 1192.

•	 Thus	a	district	court	may	not	exclude	expert	tes-
timony simply because the court can, at the time 
of summary judgment, determine that the testi-
mony does not result in a triable issue of fact. Rather 
the court must determine whether there is “a link 
between the expert’s testimony and the matter to be 
proved.” The chain necessary to prevail on a claim 
may be weakened by the absence of other evidence or 
testimony, but that does not undermine the admis-
sibility of Rule 702 evidence.” Id. (internal citations 
omitted).

•	 “The	[district]	court,	by	concentrating	its	analy-
sis on the eventual merit of Stilwell’s claim, seem-
ingly required Kumar’s testimony to establish not 
only the presence of an alleged defect but also cau-
sation. [T]hough explaining in great detail why 
Kumar’s testimony fell short of guaranteeing Stilwell 
would prevail…, [the court] failed to demonstrate 
that a metallurgist’s testimony that the metal device 
was both poorly manufactured and could have been 
designed to last longer than it did is not relevant to 
this products liability case. Id. at 1192–93.

United States v. Sandoval-Mendoza
472 F.3d 645 (9th Cir. 2006)

Factual Summary
The defendant was convicted of conspiracy to sell 
methamphetamine, and he appealed based upon the 
trial court’s exclusion of his expert witness’s testimony 
showing brain damage which made him susceptible 
to entrapment. The circuit court held that the district 
court abused its discretion in excluding this medical 
expert testimony, and reversed.
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Key Language
•	 “Defense…	[expert]	testified	that	Sandoval-	Mendoza	

suffered from an unusually large pituitary tumor…, 
about the size of an apricot… [which] compressed 
Sandoval- Mendoza’s frontal lobe, temporal lobe, 
and thalamus, probably causing damage…. The 
relationship between brain damage and cogni-
tive impairment is well- documented. Tumors like 
Sandoval- Mendoza’s may affect mental condition… 
[by] causing mood disorders, including depres-
sion… [and] may affect memory, decision- making, 
judgment, mental flexibility, and overall intellectual 
capacity…, affect[ing] concentration, focus, learning, 
memory, decision- making, reasoning, judgment, 
and problem- solving. Id. at 652–53.

•	 “A	battery	of	routine	and	widely-	accepted	tests	
showed Eduardo suffered from brain damage affect-
ing his cognitive condition…. A classic nineteenth- 
century study showed frontal lobe damage causes a 
person to have “the passions of a man but the mind 
of a child,” increasing suggestibility. In Sandoval- 
Mendoza’s case, the brain damage apparently 
affected the “passions of a man” as well, because the 
tumor made him impotent.” Id. at 653.

•	 “When	evaluating	specialized	or	technical	expert	
opinion testimony, the relevant reliability con-
cerns may focus upon personal knowledge or expe-
rience.	Because	medical	expert	opinion	testimony	is	
based on specialized as distinguished from scientific 
knowledge, the Daubert factors are not intended to 
be exhaustive or unduly restrictive. Under our deci-
sion in Sullivan v. United States Dep’t of the Navy, 
the district court “applied an inappropriately rigid 
Daubert standard to medical expert testimony” by 
not accepting what “a good [physician] would in 
determining what is reliable knowledge in the [med-
ical] profession.” A trial court should admit medical 
expert testimony if physicians would accept it as use-
ful and reliable. Utility to the jury of medical expert 
testimony should be determined by what physicians 
would accept as useful. Id. at 655 (internal citations 
and quotations omitted).

United States v. Decoud
456 F.3d 996 (9th Cir. 2006)

Factual Summary
The defendants were convicted of engaging in a con-
spiracy to distribute cocaine base among other 
charges, and appealed. The trial court affirmed the 
propriety of the trial court allowing an expert to testify 

that certain words and phrases caught on tape were 
actually “code words” for drug deals and drug use.

Key Language
•	 “[T]he	expert	explained	the	methodology	that	he	

used to interpret each of the handful of disputed 
words. The expert explained that for words that he 
had not heard before, he based his interpretation of 
such words on three factors: (1) his training and ex-
perience; (2) each word in the context of the specific 
phone call; and (3) each phone call in the context of 
other phone calls that he understood.” Id. at 1013.

•	 “[I]n	addition	to	setting	forth	the	expert’s	experi-
ence, the government focused on the expert’s meth-
odology for interpreting new encoded words…. We 
resolve that the district court faithfully followed the 
strictures of Hermanek in fulfilling its gatekeeping 
function under Daubert and did not err in allowing 
the government’s expert to testify as to the meaning 
of the new encoded words. Id. at 1013–14.

United States v. Sedrick Roshun Decoud
2006 U.S. App. LEXIS 19599 (9th Cir. 2006)

Factual Summary
The accused was arrested for conspiracy to distrib-
ute cocaine. The accused argued against allowing some 
testimony of the government’s drug expert, specifi-
cally the drug expert’s explanation that certain words 
and phrases caught on tape were actually code for drug 
deals and drug use.

Key Language
•	 “The	trial	judge’s	responsibility	to	keep	unreliable	

expert testimony from the jury applies to all expert 
testimony, not only to ‘scientific’ testimony. In other 
words, this basic gatekeeping obligation applies with 
equal force in cases, such as this one, where non- 
scientific experts wish to relate specialized observa-
tions derived from knowledge and experience that is 
foreign to most jurors.” Id.

•	 “[T]he	advisory	committee’s	note	to	Rule	702…	
approves such expert testimony where the ‘method 
used by the agent is the application of extensive 
experience to analyze the meaning of the conver-
sations.’” Id., citing United States v. Hermanek, 289 
F.3d 1076 (9th Cir. 2002).

•	 The	court	approved	the	expert’s	method	and	said	the	
foundation was sufficient where “the expert gave a 
lengthy explanation of how he interpreted ‘diznerty’ 
based on his understanding of a common speaking 
style in ‘most black communities’ where they ‘will 
put an ‘e’ or ‘ez’ in words, such as, ‘I’m at his housez,’ 
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something like that. Just as a certain slang, certain 
words. And here[,] ‘diznerty’ is just a slang on dirty.” 
Id.

Cano v. Cont’l Airlines, Inc.
2006 U.S. App. LEXIS 18384 (9th Cir. 2006)

Factual Summary
A woman died from cardiac arrhythmia while in an 
airplane lavatory. Her estate alleged the airline was 
negligent and liable for wrongful death because air-
line attendants failed to monitor the decedent properly 
and check on her promptly after passengers departed 
from the airplane. The court found the estate could 
not prove causation and excluded the expert testimony 
attempting	to	prove	same.	The	expert,	Dr.	Gerald	B.	
Lee, a cardiologist, opined that the decedent “probably 
experienced a protracted period of premonitory symp-
toms before succumbing to the fatal arrhythmia.” Id.

Key Language
•	 “Dr.	Lee’s	opinion	was	not	fully	supported	by	the	

medical literature… some of the literature was not 
peer- reviewed. Importantly, Appellants produced no 
peer- reviewed article in support of Dr. Lee’s view that 
[decedent] likely experienced 10 to 25 minutes of pro-
dromal symptoms, and no article supported Dr. Lee’s 
opinion that [her] condition resulted in mental con-
fusion which prevented her from making any attempt 
to open the door, to push the call button, to leave the 
lavatory, or otherwise to summon help.” Id.

•	 “Appellants	made	no	real	effort	to	show	how	Dr.	Lee	
went about reaching his conclusions, and the rela-
tionship between Dr. Lee’s conclusions and the sci-
entific literature is tenuous at best. Appellants did 
not show that Dr. Lee reliably applied scientific prin-
ciples and methods to the facts of this case, which is 
required under Rule 702’s third prong. There are no 
facts that connect [decedent’s] condition in the lava-
tory to Dr. Lee’s opinion as to causation.” Id.

Cabrera v. Cordis Corp.
134 F.3d 1418 (9th Cir. 1998)

Factual Summary
Plaintiff alleged defendant’s brain shunt, inserted to 
treat her hydrocephalus, was negligently designed and 
that shunt’s silicon components made her ill. Trial 
court excluded testimony of her expert witnesses on 
grounds their proffered testimony lacked relevancy 
and reliability. The Ninth Circuit affirmed.

Key Language
•	 Expert	could	only	testify	that	cyst	showed	foreign	

body reaction since expert had never specifically 
tested for source of plaintiff’s reaction. 134 F.3d at 
1421.

•	 Expert’s	inability	to	explain	“precisely	how	[he]	went	
about reaching his conclusions” and could not show 
he “followed the scientific method, as it is practiced 
by (at least) a recognized minority of scientists in 
[his] field” indicated the lack of scientific foundation 
for expert’s test itself. 134 F.3d at 1422.

•	 Court	held	“[o]ne	very	significant	fact”	about	one	of	
plaintiff’s experts was that expert “developed [his] 
opinions expressly for the purpose of testifying.” Id. 
at 1422. Relying on language in Daubert, Ninth Cir-
cuit observed “a scientist’s normal workplace is the 
lab or the field, not the courtroom or the lawyer’s 
office.” Id. at 1421.

•	 Design	defect	expert	had	never	tested	any	shunts,	
never published article on shunt composition, 
offered no peer- reviewed articles, and possessed no 
research showing clinical problems resulting from 
silicon toxicity in hydrocephalus shunt. Id. at 1423.

Neal-Lomax v. Las Vegas Metro. Police Dep’t
574 F. Supp. 2d 1193 (D. Nev. 2008)

Factual Summary
An arrestee’s estate brought a strict liability suit against 
the manufacturer of a stun gun and others, following 
the arrestee’s death after a struggle in which police of-
ficer used a stun gun. Defendants moved for summary 
judgment, which the court granted after determining 
that expert medical testimony was required to establish 
causation, and finding that none of the plaintiff’s prof-
fered witnesses survived a Daubert inquiry.

Key Language
•	 “Plaintiffs	refer	to	the	expert	opinions	of…	an	elec-

trical engineer, and… [the doctor] who performed 
Lomax’s autopsy. However, Plaintiffs do not point 
to anywhere in the record where either… [expert] 
state[s] to a reasonable degree of medical certainty 
that the Taser caused or contributed to Lomax’s 
death.” Id. at 1199.

•	 “Although	Dr.	Knoblock	testified	at	the	coroner’s	
inquest that the Taser contributed to Lomax’s death, 
Plaintiffs do not cite to anywhere in the record that 
Dr. Knoblock has offered the opinion to a reasonable 
degree of medical certainty that the Taser caused 
Lomax’s death. To the contrary, Plaintiffs con-
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cede Dr. Knoblock has not opined the Taser caused 
Lomax’s death.” Id. at 1200–01.

•	 Another	proffered	expert’s	testimony	is	deemed	
unreliable “because it is not the product of reliable 
principles and methods…. [He] admitted he has no 
medical or scientific basis from which to conclude 
the Taser in drive stun mode causes forced muscu-
lar contractions… [rather, he] based his conclusion 
on lay witness testimony that Lomax would tense his 
muscles during the struggle, which several witnesses 
attributed to Taser discharges.” Id. at 1204.

•	 “While	the	Court	would	not	require	Woodard	to	
conduct his own experiments using Taser devices to 
support his conclusions, Woodard must have some 
objective basis from which to derive an opinion that 
the Taser causes the physiological effects Woodard 
ascribes to the Taser. Woodard points to no study, 
text, experiment or other source that the Taser in 
fact causes the physical responses Woodard attri-
butes to it.” Id.

United States v. Prime
220 F. Supp. 2d 1203 (W.D. Wash. 2002)

Factual Summary
Defendant moves “to exclude expert testimony on 
handwriting identification at his trial or, in the alter-
native, for a hearing to determine the admissibility of 
such evidence pursuant to Daubert…” 220 F. Supp. 2d at 
1203–04. The Government’s proposed expert, a foren-
sic document examiner (FDE), would testify that De-
fendant’s handwriting appeared on counterfeit money 
orders and other documents. Id. at 1206. Following a 
lengthy treatment of “handwriting comparison testi-
mony” in the Ninth Circuit, the Court finds the FDE’s 
testimony to be properly admissible. Id. at 1216.

Key Language
•	 Discussing	scientific	foundation	analysis,	the	Court	

restates the position as stated in Kumho that all 
Daubert factors need not be applied in all cases. Id. 
at 1205. “Too much depends upon the particular cir-
cumstances of the particular case at issue. For in-
stance, the reliability of engineering testimony could 
be gauged based on the merit of its scientific founda-
tion; however, in other cases, the relevant reliability 
concerns may focus upon personal knowledge or ex-
perience.” Id. (citation and punctuation omitted).

•	 As	for	the	expertise	and	testimony	of	the	FDE,	the	
Court finds support in adequate testing and other 
Daubert factors such as peer review and the long-

standing use of forensic sciences in the courtroom. 
Id. at 1215.

•	 While	there	was	some	absence	of	standardization	
to the field of forensic document examination, “the 
Daubert hearing made it very clear that the profes-
sion is in the process of making giant strides toward 
objective testing and standardization.” In the interim, 
the testimony need not be excluded. Id. at 1216.

Tenth Circuit

Attorney Gen. of Okla. v. Tyson Foods, Inc.
565 F.3d 769 (10th Cir. 2009)

Factual Summary
The State brought suit against poultry processors, 
asserting various state and federal environmental 
claims. The State moved for a preliminary injunction 
under the Resource Conservation and Recovery Act 
(RCRA), seeking to enjoin producers from applying 
poultry waste to any land within a river watershed. The 
trial court denied the motion, and the State appealed. 
Agreeing that the State expert’s analysis was unreli-
able, the appellate court affirmed.

Key Language
•	 “[C]onclusions	and	methodology	are	not	entirely	dis-

tinct from one another. It is an elusive process to di-
vine the difference between a methodology and what 
constitutes a change from that methodology; there-
fore, under Daubert, we simply hold that any step that 
renders the analysis unreliable renders the expert’s 
testimony inadmissible. This is true whether the step 
completely changes a reliable methodology or merely 
misapplies that methodology.” Id. at 780 (internal cita-
tions and quotations omitted).

•	 “Dr.	Harwood	testified	to	her	use	of	microbial	source	
tracking (MST) to identify a DNA biomarker specific 
to poultry litter bacteria. Specifically, she used a poly-
merase chain reaction (PCR) to replicate the bacte-
ria’s DNA, a process that would allow her to identify 
whether such bacteria were present in various envi-
ronmental samples. The process relies on the iden-
tification and development of poultry- litter- specific 
DNA fragments, or “primers.” The case law indi-
cates that the courts are not unfamiliar with the PCR 
methodology, and in fact some courts have indicated 
their acceptance of it. Id. (internal citations omitted).

•	 “The	district	court’s	objection	to	Dr.	Harwood’s	PCR	
methodology… arises out of the novelty of its appli-
cation to an entirely new area, which required the 
development of primers that had not been identi-
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fied previously. Thus, the court looked to other indi-
cations of reliability, including those enumerated by 
the Daubert Court, but could find none. Id. at 781.

Wilson v. Sirmons
536 F.3d 1064 (10th Cir. 2008)

Factual Summary
After being convicted and sentenced to death for first 
degree murder with a baseball bat, petitioner sought a 
writ of habeas corpus, in part based upon the argument 
that the government’s expert should not have been al-
lowed to introduce results of a Polymerase Chain Re-
action (PCR) test performed on blood stains found on 
various pieces of evidence. The district court denied re-
lief, and petitioner appealed. The circuit court affirmed.

Key Language
•	 “[T]he	state’s	expert,	Cindy	Brown,	a	criminalist	
with	the	Oklahoma	State	Bureau	of	Investigation,	
(“OSBI”),	explained,	the	PCR	test	is	a	method	used	to	
replicate DNA which can then be typed…. Mr. Wil-
son argues that the admission of the PCR DNA test 
results without a Daubert hearing violated his Eighth 
and Fourteenth Amendment rights.” Id. at 1101.

•	 As	a	general	matter,	federal	habeas	corpus	relief	does	
not lie to review state law questions about the admis-
sibility	of	evidence….	Because	Daubert does not set 
any specific constitutional floor on the admissibility 
of scientific evidence, the only relevant question is 
whether the PCR test rendered the trial fundamen-
tally unfair. Id. at 1101–02.

•	 “The	introduction	of	this	evidence	did	not	violate	tra-
ditional notions of due process. Numerous federal 
and state courts as well as scientific investigators have 
found that PCR DNA analysis is reliable. Mr. Wilson 
has offered no reason to believe these holdings were 
in error. Id. at 1102 (internal citations omitted).

Gilson v. Sirmons
520 F.3d 1196 (10th Cir. 2008)

Factual Summary
Petitioner, an Oklahoma state prisoner convicted of 
first degree child abuse murder and sentenced to death, 
appealed from a denial of his habeas corpus petition, 
contending that the trial court’s refusal to allow his 
expert witness to testify regarding the credibility of the 
children who testified against him violated his consti-
tutional rights. The circuit court affirmed.

Key Language
•	 “[T]he	sole	focus	of	Draper’s	proposed	testimony	was	

the credibility of the Coffman children’s trial testi-
mony. Although Draper was formally trained in child 
development, nothing about her educational or pro-
fessional background necessarily qualified her to pro-
vide expert testimony on an issue normally reserved 
exclusively for the jury, i.e., witness credibility. Indeed, 
we have long held the credibility of a witness is gen-
erally not an appropriate subject for expert testimony 
because, in part, it encroaches upon the jury’s vital 
and exclusive function to make credibility determina-
tions…. Thus, we conclude the state trial court’s ruling 
was neither unreasonable nor rendered Gilson’s trial 
fundamentally unfair.” Id. at 1243 (internal quotations 
omitted).

103 Investors I, L.P. v. Square D Co.
470 F.3d 985 (10th Cir. 2006)

Factual Summary
A building owner filed a products liability suit against 
the manufacturer of electrical distribution systems 
alleging that a building fire was caused when one of the 
manufacturer’s products malfunctioned. After exclud-
ing the plaintiff’s expert witness’s testimony, the court 
granted summary judgment in favor of the manufac-
turer, and owner appealed. The circuit here affirmed.

Key Language
•	 “Plaintiff’s	expert	“opined	that	contaminants	in	the	

inner bus bar caused premature deterioration of 
the mylar insulation, which resulted in a short cir-
cuit between the bus bars thereby generating heat 
through the insulation and causing the fire. Mr. 
Martin concluded that the contaminants must have 
originated during the manufacturing process and 
that this was a manufacturing defect.” Id. at 990.

•	 “[T]he	court	noted	that	plaintiff	had	not	demon-
strated any generally accepted scientific meth-
odology for addressing the question of how the 
contaminants got into the busway or that Mr. Martin 
had followed any such method. Mr. Martin’s meth-
odology was to conduct one test—the so-called per-
meability test. In this test, Mr. Martin poured water 
on top of the mylar insulation to see whether it per-
meated the mylar. From this test, Mr. Martin con-
cluded that water could not go through the surface of 
mylar.” Id.

•	 “If	science	offers	a	generally	accepted	methodology	
for determining whether the contamination resulted 
from the manufacturing process, or whether it 
resulted from janitorial practices, Martin has not 
explained what it is or how he applied it in this case. 
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Martin’s testing and hypothesis did not account for 
the admitted fact that water can enter a bus duct by 
going around the mylar insulation. This possibility 
cannot be summarily eliminated by Martin’s unex-
plained opinion that this scenario would be a “far 
stretch.” On this record, Martin’s opinion that the 
contamination cannot be explained as anything but 
a manufacturing defect is not shown to be grounded 
in expertise or accepted methodology.” Id. at 991.

Champagne Metals v. Ken-Mac Metals, Inc.
458 F.3d 1073 (10th Cir. 2006)

Factual Summary
A new aluminum distributor brought suit against es-
tablished competitors, alleging a conspiracy to drive it 
out of business and discourage other competition. The 
trial judge excluded the distributor’s economic expert, 
and granted summary judgment for the defendants 
on all claims. The distributor appealed, and the circuit 
court agreed with the exclusion of expert testimony.

Key Language
•	 “[T]here	are	two	markets	in	which	service	centers	par-

ticipate: the “upstream” market, which involves sales 
of coils of aluminum by mills to service centers; and 
the “downstream” market, which involves sales of flat-
rolled, processed and cut aluminum by service cen-
ters to end users…. The problem that the district court 
identified is that… [although] Dr. Murry’s opinion 
discussed the upstream market, the data on which 
his opinion is based was drawn from the downstream 
market…. Dr. Murry offered no plausible explanation, 
based on sound economic theory, to support substitut-
ing one market for the other.” Id. at 1079.

•	 The	district	court,	in	performing	its	gatekeeper	func-
tion, considers “whether the evidence or testimony 
will assist the trier of fact to understand the evidence 
or to determine a fact in issue.” Expert testimony 
that fails to make clear that certain facts the expert 
describes as true are merely assumed for the purpose 
of an economic analysis may not assist the trier of 
fact at all and, instead, may simply result in confu-
sion. Thus it was not manifestly unreasonable for the 
district court to conclude that Dr. Murry’s opinions 
lacked foundation because they were based on the 
self- serving statements of an interested party.” Id. at 
1080 (internal citations and quotations omitted).

United States v. Ellis
2006 U.S. App. LEXIS 21657 (10th Cir. 2006)

Factual Summary
The defendant was convicted of various possession 
and distribution charges for cocaine and methamphet-
amine. The appellate court held the district court made 
no specific findings that testimony regarding the grind-
ing and sampling procedures used was reliable and had 
a scientific basis, but found it to be harmless error.

Key Language
•	 The	“district	court	must	conduct	a	two-part	inquiry	

to fulfill its gatekeeping role. First, the court asks 
whether the proffered testimony has ‘a reliable basis 
in the knowledge and experience’ of the relevant dis-
cipline.” Id., citing Bitler v. A.O. Smith Corp., 400 F.3d 
at 1232–33. “To make such a determination, a court 
should inquire into the qualifications and background 
of the expert and ask if ‘the reasoning or methodology 
underlying the testimony is scientifically valid.’” Id. 
(quoting Daubert, 509 U.S. at 592–93). “[A]ny step that 
renders the analysis unreliable… renders the expert’s 
testimony inadmissible.” Id., citing Mitchell v. Gencorp 
Inc., 165 F.3d 778, 782 (10th Cir. 1999).

•	 The	court	found	“the	district	court	made	no	specific	
findings that the testimony by Giles and Wilson was 
based on a reliable foundation.” Specifically, it failed 
to “address whether the grinding and sampling tech-
niques used were generally accepted by the forensic 
community… the technique had not been tested for 
uniformity, [and] there had not been peer review or 
publication on this matter, and there was at least a 
possibility of error, given the differing results on the 
tests.” Id. “Accordingly, the court failed to perform 
the first task of the gatekeeping role—determin-
ing whether the proffered testimony was reliable and 
had a scientific basis.” Id.

Norris v. Baxter Healthcare Corp.
397 F.3d 878 (10th Cir. 2005)

Factual Summary
The plaintiff claimed to have been injured from her sil-
icone breast implant. The court considered expert testi-
mony regarding causation. The testimony was properly 
excluded because it lacked the appropriate scientific 
foundation.

Key Language
•	 “[E]ven	if	an	expert’s	opinion	or	evidence	is	relevant	

and admissible, if ‘insufficient to allow a reasonable 
juror to conclude that the position more likely than 
not is true,’ it may be the basis for a grant of sum-
mary judgment.” Id. at 884.
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•	 “Plaintiff’s	experts	completely	ignored	or	discounted	
without explanation the many epidemiological stud-
ies which found no medically reliable link between 
silicone breast implants and systemic disease. There-
fore, the district court concluded that the methodol-
ogy used by Plaintiff’s experts was not medically or 
scientifically valid.” Id.

•	 “Plaintiff’s	experts	relied	solely	on	differential	diag-
nosis and case studies to support their belief that sil-
icone gel breast implants can cause systemic disease. 
Their reliance on differential diagnosis without sup-
porting epidemiological evidence is misplaced and 
demonstrates the unreliable nature of the testimony. 
Observations cannot define a disease. The founda-
tional evidence that the doctors rely upon do not 
reach conclusions based on accepted scientific meth-
odology.” Id. at 885.

Truck Ins. Exch. v. MagneTek, Inc.
360 F.3d 1206 (10th Cir. 2004)

Factual Summary
In a subrogation action arising from a fire at Sammy’s 
Restaurant, Plaintiff “claims that a flourescent light 
ballast manufactured by [Defendant] caused the fire, 
and seeks to recover $1.5 million paid out to Sammy’s.” 
360 F.3d at 1207. The district court excludes Plaintiff’s 
expert’s conclusions about the cause of the fire because 
they were not based on a sufficiently reliable scientific 
theory. Id. Plaintiff’s experts would testify to a theory 
called “pyrolysis, ‘which posits that wood can catch fire 
at temperatures below 400° if it is exposed to such tem-
peratures over a long enough period of time.’” Id. at 
1209. Another of Plaintiff’s experts planned to testify 
as to this same theory, but his opinions were not based 
on scientific theory, but rather, “on his experience as an 
investigator and his having eliminated any other possi-
ble heat source as a cause.” Id.

Key Language
•	 The	Appellate	Court	reviewed	the	Daubert reliability 

factors, and determined the District Court did not 
abuse its discretion in excluding Plaintiff’s experts. 
360 F.3d at 1211.

•	 “The	District	Court	gave	two	distinct	reasons	for	its	
decision to exclude this testimony, finding both that 
the long-term, no- temperature ignition theory was 
unreliable, and that it had not been reliably applied 
to	the	facts	of	this	case.	Because	we	find	that	the	
Court did not abuse its discretion in finding that the 
testimony was not ‘the product of reliable principles 

and methods,’ we need not address whether it was or 
could be reliably applied.” Id.

•	 Plaintiff	introduces	three	publications	to	support	its	
experts’ pyrolysis theory. Along with the expert him-
self, these publications all emphasize “the scientific 
uncertainty about the pyrolytic process.” Id. at 1212.

•	 Where	there	was	no	evidence	that	the	ballast	could	
generate enough heat to ignite combustibles in the 
ceiling, the expert’s opinions could not be based on 
reliable principles and methods. Rather, such opin-
ions were necessarily based on assumptions and 
speculations. Id. at 1213.

Mitchell v. Gencorp Inc.
165 F.3d 778 (10th Cir. 1999)

Factual Summary
Plaintiffs’ expert’s opinion relied upon photographs of 
exposure site and Material Data Safety Sheets (MSDS) 
as basis for plaintiff’s level of exposure. Court held 
expert’s opinion was not subjected to peer review and 
not tested; therefore, it had no applicable rate of error, 
and opinions were not generally accepted within sci-
entific community. Summary judgment for defendant. 
The Tenth Circuit affirmed.

Key Language
•	 To	recover	in	a	toxic	tort	case,	plaintiff	must	show	“the	

levels of exposure that are hazardous to human beings 
generally as well as the plaintiff’s actual level of expo-
sure.” 165 F.3d at 781.

•	 Expert	testimony	must	be	supported	by	“appropri-
ate validation, i.e., ‘good grounds,’ based on what 
is known” (i.e., expert must show the methodology 
used to arrive at conclusion is scientifically sound 
and opinion is based upon facts sufficiently satisfy-
ing Rule 702’s reliability factors). 165 F.3d at 781.

•	 Experts	lacked	specific	evidence	plaintiff	was	exposed	
to benzene, and compensated by using products 
chemically similar to benzene to argue similar prod-
ucts should have similar effects. Id. at 782.

•	 Expert	testimony	must	be	based	upon	scientific	
knowledge based upon “generating hypotheses and 
testing them to see if they can be falsified.” Fact 
plaintiff’s experts reached their ultimate conclusions 
before studying available literature held to be “lack-
ing the objectivity that is the hallmark of the scien-
tific method.” Id. at 783.

Pekarek v. Sunbeam Prods., Inc.
672 F. Supp. 2d 1161 (D. Kan. 2008)
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Factual Summary
Homeowners brought a products liability action 
against the manufacturer of an electric blanket, alleg-
ing that blanket caught fire and caused extensive dam-
age to their house. Defendant filed motions to exclude 
various experts testimony.
•	 Defendants	challenge	the	expert	testimony	of	an	elec-

trical engineer for relying on an assumption that the 
blanket started the fire, and his conclusion “that of 
all the defects he identified, the failure of the control 
safety circuit to detect and respond to the malfunc-
tion in the PTC cable conductor in the Pekarek blan-
ket, and the resulting arcing or overheating caused by 
that malfunction, is the most probable cause of the 
ignition of this electric blanket.” Id. at 1166.

•	 “The	court	concludes	that	this	underlying	assumption	
does not render the witness’s resulting opinions unre-
liable or inadmissible. “The language ‘facts or data’ [in 
Rule 702] is broad enough to allow an expert to rely on 
hypothetical facts that are supported by the evidence.” 
Obviously, Dr. Cronenwett’s opinions would be inad-
missible absent other evidence that could establish the 
existence of the underlying assumption—i.e., that the 
blanket	started	the	fire.	But…	the	court	finds	there	is	
sufficient circumstantial evidence from which a jury 
could conclude that the fire was started by the blan-
ket rather than by a match or some other source. Id. at 
1169 (internal citations omitted).

•	 Regarding	defendant’s	motion	to	exclude	expert	tes-
timony fire chief, the court concludes “that the wit-
ness failed to follow a reliable method in reaching 
that conclusion… The failure to fully consider the 
condition of the primary item suspected to be the 
fire’s source cannot be considered a reliable method 
of fire investigation. Id. at 1176.

Farris v. Intel Corp.
493 F. Supp. 2d 1174 (D. N.M. 2007)

Factual Summary
A worker sued the plant owner after he allegedly 
developed rhinitis due to his exposure to ammonium 
hydroxide fumes while working as pipefitter for sub-
contractor at the plant. The owner moved to strike 
worker’s expert’s reports and for summary judgment, 
which the court granted.

Key Language
•	 “In	a	toxic	tort	lawsuit,	a	plaintiff	must	show	both	

general and specific causation. General causation is 
whether a substance is capable of causing a partic-
ular injury or condition in the general population 

and specific causation is whether a substance caused 
a particular individual’s injury. Plaintiff must first 
demonstrate general causation because without gen-
eral causation, there can be no specific causation.” 
Id. at 1180.

•	 “In	assessing	the	reliability	of	Dr.	Christensen’s	gen-
eral causation opinions it is important to note that 
epidemiology is the best evidence of general causa-
tion in a toxic tort case. However, the plaintiff need 
not prove that the expert is undisputably correct or 
that the expert’s theory is generally accepted in the 
scientific community. Instead, the plaintiff must 
show that the method employed by the expert in 
reaching the conclusion is scientifically sound and 
that the opinion is based on facts which sufficiently 
satisfy Rule 702’s reliability requirements.” Id. at 
1182 (internal citations and quotations omitted).

•	 “Dr.	Christensen	did	not	identify	a	single	article,	
study, or report anywhere in his deposition testi-
mony to support his theory of injury in this case. 
Further, he has not described any scientific study or 
methodology that he conducted in forming his opin-
ion regarding Plaintiff’s injury. Thus, in consider-
ing Dr. Christensen’s general causation opinion, it 
important to keep the following in mind: Nothing 
in either Daubert or the Federal Rules of Evidence 
requires a district court to admit opinion evidence 
that is connected to existing data only by the ipse 
dixit of the expert.” Id. at 1183.

•	 “Dr.	Christensen’s	second	general	causation	opinion	
regarding rhinitis does not satisfy Daubert. Again, it 
is Dr. Christensen’s second general causation opin-
ion that a mild ammonium hydroxide inhalation 
exposure can result in a chronic form of rhinitis that 
comes and goes and does not resolve in three-and-a-
half years. No scientific research is offered in support 
of this opinion. Id. at 1184.

United States v. Cline
188 F. Supp. 2d 1287 (D. Kan. 2002)

Factual Summary
Defendant seeks to prohibit the Government from in-
troducing expert testimony that the latent fingerprints 
obtained from certain documents match Defen-
dant’s rolled fingerprints from a fingerprint card. 188 
F. Supp. 2d at 1293. Defendant relies on United States v. 
Plaza, 179 F. Supp. 2d 492 (E.D. Pa. 2002), which holds 
“that fingerprint identification analysis has not been 
scientifically tested, subjected to peer review and pub-
lication, nor does it have a known rate of error, and the 
testing is unduly subjective.” Id. The Tenth Circuit de-
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clines to follow the Plaza decision primarily because it 
“overreaches in concluding that the current fingerprint 
identification analysis so utterly fails the so-called ‘sci-
entific’ criteria in Daubert as to render all fingerprint 
examiners’ ‘subjective’ evaluations or identification un-
reliable and inadmissible under Rule 702.” Id. at 1294.

Key Language
•	 “Engineering	testimony	rests	upon	scientific	founda-

tions, the reliability of which will be at issue in some 
cases. In other cases, the relevant reliability con-
cerns may focus upon personal knowledge or experi-
ence… [T]here are many different kinds of experts, 
and many different kinds of expertise… our empha-
sis on the word ‘may’ thus reflects Daubert’s descrip-
tion of the Rule 702 inquiry as ‘a flexible one.’” Id. at 
1295 (citation omitted).

•	 “…[w]hen	a	trial	court	finds	the	theory	reliable	that	
fingerprints are unique and permanent and ascer-
tains that there is an established and accepted meth-
odology for matching fingerprints, its gatekeeping 
role has been served and now the jury must determine 
whether the expert witness has properly applied this 
theory and methodology to the case.” Id. at 1295 n.5.

•	 “The	Court’s	reading	of	the	case	law	and	literature	on	
this issue leads us to believe that the real rub is with 
the conclusiveness in which fingerprint examiners 
express their opinions and with which the opinions 
may have been generally received by the courts and 
the juries.” Id. at 1295.

Hollander v. Sandoz Pharms. Corp.
95 F. Supp. 2d 1230 (W.D. Okla. 2000)

Factual Summary
Plaintiff suffered stroke after ingesting Parlodel to con-
trol postpartum lactation. Defendant moved for sum-
mary judgment on grounds plaintiff failed to present 
sufficient evidence Parlodel could have, and did, cause 
plaintiff’s stroke. Defendant’s motion granted.

Key Language
•	 Plaintiff’s	argument	that	Food	and	Drug	Administra-

tion’s withdrawal of Parlodel supported their causa-
tion theories was misplaced, since regulatory agencies 
use “prevention perspective that the agencies adopt 
in order to reduce public exposure to harmful sub-
stances,” and agencies’ threshold of proof is far lower 
than that required in tort law. 95 F. Supp. 2d at 1235.

•	 Expert’s	conclusion	bromocriptine	caused	hyper-
tension because other ergot alkaloids, in the same 
chemical class as bromocriptine, cause hyperten-

sion, was inadmissible because expert failed to show 
bromocritpine and the other ergots have sufficiently 
similar physiological effects. Id. at 1238.

In re Breast Implant Litig.
11 F. Supp. 2d 1217 (D. Colo. 1998)

Factual Summary
Plaintiffs were required to show breast implants capa-
ble of causing the type of injuries complained of, and 
that the implants were the cause-in-fact of the specific 
conditions. District court held plaintiffs’ experts’ tes-
timony was inadmissible because their methodologies 
were unreliable to show general or specific causation, 
nor were such opinions based upon data reasonably 
relied upon by experts in their respective fields.

Key Language
•	 “In	order	to	qualify	as	‘scientific	knowledge,’	an	

inference or assertion must be derived by the scien-
tific method. Proposed testimony must be supported 
by appropriate validation—i.e., ‘good grounds,’ 
based upon what is known.” 11 F. Supp. 2d at 1222.

•	 “Epidemiology	is	the	best	evidence	of	causation	in	
the mass torts context.” Id. at 1224.

•	 For	an	epidemiological	study	to	show	causation,	
there must be a “statistically significant elevation of 
risk”… more than double. Id. at 1227. “[T]heor ies 
of toxic causation ‘unconfirmed by epidemiological 
proof cannot form the basis for causation in a court 
of law.’” Id. at 1229.

•	 “Reasoning	that	a	cause-	and-	effect	relationship	
exists simply because a large number of individu-
als with a particular characteristic develop a partic-
ular disease is fallacious, because it totally fails to 
account for the fact both characteristics and diseases 
are widely distributed among the general popula-
tion.” Id. at 1230.

Louderback v. Orkin Exterminating Co.
26 F. Supp. 2d 1298 (D. Kan. 1998)

Factual Summary
Plaintiffs alleged injuries resulting from exposure to 
chlorpyrifos, a termiticide. Defendant sought to exclude 
plaintiffs’ experts’ testimony on grounds experts lacked 
qualifications and their testimony did not meet pre-
requisite level of scientific foundation to be admissible. 
District court granted defendants’ motion with respect 
to all experts except plaintiffs’ toxicologist.

Key Language
•	 An	important	component	of	toxicology	is	the	deter-
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mination of the “dose- response relationship,” i.e., the 
extent of an observed effect at various doses, and the 
“threshold level,” i.e., the level below which no toxicity 
is observed. 26 F. Supp. 2d at 1304.

•	 Toxicologist	admitted	he	was	unaware	of	established	
threshold values, and that he based his opinion on 
his belief plaintiffs’ chlorpyrifos intake exceeded the 
reference dose and temporal proximity of termiticide 
application and onset of plaintiffs’ symptoms. Id. at 
1305.

•	 Expert’s	qualifications	suggested	his	thorough	famil-
iarity with toxicological methodology, and the fact 
that he testified he considered facts of plaintiffs’ 
exposure, temporal relationship, scientific literature 
on effects of chlorpyrifos, and conducted in depth 
examination of plaintiffs’ medical history sufficed to 
establish that his opinion on causation has a “factual 
basis and supporting scientific theory.” Id. at 1306.

Eleventh Circuit

Hendrix ex rel. G.P. v. Evenflo Co., Inc.
609 F.3d 1183 (11th Cir. 2010)

Factual Summary
Parents of minor child brought a product liability 
suit against the manufacturer of an allegedly defec-
tive infant car seat that failed to protect a newborn 
child in a minor automobile accident, allegedly result-
ing in head and spinal cord injuries that led to Autism 
Spectrum Disorder (ASD) and syringomyelia. The trial 
court excluded expert testimony and granted sum-
mary judgment for the manufacturer. The plaintiffs 
appealed, and Circuit court affirmed.

Key Language
•	 “Hendrix’s	experts	rely	primarily	on	the	differential	

etiology method to link G.P.’s traumatic brain injury 
to his ASD diagnosis. Differential etiology is a medical 
process of elimination whereby the possible causes of 
a condition are considered and ruled out one-by-one, 
leaving only one cause remaining. Hendrix argues 
that the experts’ opinions were reliable because differ-
ential etiology is a well- recognized scientific method 
that has been accepted by many courts as a valid basis 
for expert testimony. We have previously noted that, 
when applied under circumstances that ensure reli-
ability, the differential etiology method can provide a 
valid basis for medical causation opinions.” 609 F.3d 
at 1195 (internal citations omitted).

•	 “A	reliable	differential	etiology	analysis	is	performed	
in two steps. First, the expert must compile a com-

prehensive list of hypotheses that might explain the 
set of salient clinical findings under consideration…. 
Second, the expert must eliminate all causes but one. 
With regard to the first step, the district court must 
ensure that, for each possible cause the expert “rules 
in” at the first stage of the analysis, the expert’s 
opinion on general causation is derived from scien-
tifically valid methodology. This is because a funda-
mental assumption underlying [differential etiology] 
is that the final, suspected ‘cause’… must actually be 
capable of causing the injury.” Id.

•	 “The	district	court	identified	errors	in	Dr.	Hoff-
man’s differential etiology analysis at both the “rule 
in” and “rule out” steps. Specifically, the district 
court determined that Dr. Hoffman “fail[ed] to show 
how, by ‘scientifically valid methodology,’ traumatic 
brain injury could ever be a possible cause of autism 
in anyone.” The court also found that Dr. Hoffman 
“failed to compile ‘a comprehensive list’ of all possi-
ble causes of ASD” and accordingly that “by failing 
to include all of the causes currently theorized in the 
medical literature in his ‘comprehensive list’ of the 
possible causes of ASD, Hoffman failed to ‘rule out’ 
all possible causes but one.” We agree with the dis-
trict court that Dr. Hoffman failed to “rule in” trau-
matic brain injury as a possible cause of ASD. Id. at 
1198 (internal citations omitted).

Guinn v. AstraZeneca Pharms. LP
602 F.3d 1245 (11th Cir. 2010)

Factual Summary
The user of a prescription antipsychotic drug sued the 
drug manufacturer claiming her use of the prescrip-
tion drug caused her to develop diabetes. The trial court 
granted the manufacturer’s motions to exclude expert 
testimony and for summary judgment. Prescription- 
drug user appealed, and the court affirmed.

Key Language
•	 “Although	a	reliable	differential	diagnosis	need	not	

rule out all possible alternative causes, it must at least 
consider other factors that could have been the sole 
cause of the plaintiff’s injury. As the Fourth Circuit 
explained in Westberry, a “differential diagnosis that 
fails to take serious account of other potential causes 
may be so lacking that it cannot provide a reliable ba-
sis for an opinion on causation.” Id. at 1253.

•	 “[The	expert]	failed	to	adequately	consider	possible	
alternative causes of Guinn’s weight gain and dia-
betes. Dr. Marks has presented two possible ways 
in which she has considered alternative causes. 
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First… Dr. Marks stated she believed other poten-
tial causes were not solely responsible because Guinn 
had gained weight and developed diabetes soon after 
taking Seroquel when Guinn’s other risk factors 
remained constant. Dr. Marks’ reliance on the tem-
poral proximity of the introduction of an additional 
risk factor, however, does not satisfy the requirement 
that a differential diagnosis consider possible alter-
native causes on the facts of this case. Id. at 1254.

•	 “Dr.	Marks	provided	a	second	possible	explanation	
of her consideration of alternative causes by testify-
ing that “[a]ll the [risk] factors [for diabetes] work 
together.” Here Dr. Marks appears to be contend-
ing that since diabetes can have multiple concurrent 
causes, she need not analyze the role played by each 
cause. An expert… cannot merely conclude that all 
risk factors for a disease are substantial contribut-
ing factors in its development…. While multiple fac-
tors can work together to cause diabetes, Dr. Marks 
was still required to provide some analysis of why 
she concluded that, more likely than not, Seroquel 
substantially contributed to Guinn’s weight gain and 
such weight gain was among the factors that sub-
stantially contributed to her diabetes.” Id. at 1255.

United States v. Sarras
575 F.3d 1191 (11th Cir. 2009)

Factual Summary
The defendant was convicted of persuading his minor 
step- daughter to engage in sexually explicit conduct 
for the purpose of producing photos and knowingly 
possessing child pornography. Defendant appealed, 
arguing that his expert could indentify male genita-
lia from their blood vein patters and would have exon-
erated him if his testimony had not been improperly 
excluded. The appeals court affirmed.

Key Language
•	 “Given	the	nature	and	extent	of	Dr.	Ferdon’s	admitted	

testimony, Sarras’s real complaint on appeal is that 
Dr. Ferdon was not allowed to issue an identification 
opinion concluding that, based on a comparison of 
the veins in the laptop and defense photos, Sarras is 
not the person in the laptop photos.” Id. at 1210.

•	 “[T]he	government[ ]…	argued	that	Ferdon’s	vein	
comparison as an identification methodology was 
unreliable under Daubert. The government’s motion 
stated that ‘[t]here is no peer reviewed literature, text 
book, medical science or other scientific body of data 
on which the opinion is based, and there is no indi-
cation that “vein- mapping” as a means of identifica-

tion is generally accepted in the medical or scientific 
community, has been tested, or has been subjected to 
peer review or publication.’ The government claimed 
that Dr. Ferdon’s vein- comparison methodology was 
unreliable because, inter alia, ‘the degree to which 
the veins in a male’s genitalia are enlarged and vis-
ible depends on blood flow and degree of arousal, 
among other things.’” Id. at 1210–11.

•	 “[N]o	record	evidence	explains	the	so-called	meth-
odology of comparing veins in erect penises as an 
identification technique. Perhaps blood flow or 
degree of arousal has no visual effect on the veins 
in penises. Who knows? The record is silent. Sarras 
thus has not shown error, much less reversible error, 
in the district court’s Daubert ruling as to Dr. Fer-
don’s methodology.” Id. at 1211.

Mitchell v. Ford Motor Co.
318 F. App’x 821 (11th Cir. 2009)

Factual Summary
A motorist involved in rollover accident after a rear 
tire blew out sued the manufacturer. The defendants 
moved to strike expert testimony and for summary 
judgment. The trial court granted the motions, and the 
plaintiffs appealed. The appellate court affirmed.

Key Language
•	 We	conclude	that	the	district	court	did	not	abuse	its	

discretion when it granted Ford’s Motion to Strike 
the bases in support of Dr. Renfroe’s expert testi-
mony that were bases first disclosed during and fol-
lowing the Daubert hearing and not specifically 
referred to earlier in the Rule 26(a) report or the 
deposition. Id. at 825.

•	 We	further	conclude	that	the	district	court	did	not	
abuse its discretion when it struck Dr. Renfroe’s tes-
timony because the remaining information on which 
that testimony was based was insufficient to support 
it. Moreover, we conclude that the district court did 
not err when it decided that Plaintiffs’ case could not 
survive a Motion for Summary Judgment without 
Dr. Renfroe’s expert testimony. Id.

Wilson v. Taser Int’l, Inc.
303 F. App’x 708 (11th Cir. 2008)

Factual Summary
A person attending training on stun gun use who vol-
unteered to be tazed injured his spinal column as 
a result of the extreme shock, and brought a prod-
ucts liability suit against the manufacturer. The trial 
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court excluded the testimony of the trainee’s proffered 
expert, and granted summary judgment against the 
trainee, who appealed. The circuit court affirmed.

Key Language
•	 “Dr.	Meier	does	not	meet	any	of	the	Daubert factors. 

He did not demonstrate that his opinion that TASER 
exposure may cause compression fractures is test-
able; he did not offer any error rate for his opinion; 
he did not show any evidence that his opinion has 
been peer reviewed or that he used a peer- reviewed 
source to reach his opinion; and, finally, he did not 
show the general acceptance of his opinion. Dr. 
Meier admittedly relied upon his colleagues’ opin-
ions in reaching his conclusion regarding causation, 
but, as the district court properly noted, he offered 
no basis for his colleagues’ conclusions.” Id. at 714.

•	 “Dr.	Meier	admitted	that	“quite	osteoporotic	patients	
can have spontaneous vertebral fractures just from 
mild movements and falls;” nonetheless, Dr. Meier 
did not perform a differential diagnosis or any tests 
on Wilson to rule out osteoporosis and these corre-
sponding alternative mechanisms of injury.” Id.

•	 “[A]lthough	a	doctor	usually	may	primarily	base	his	
opinion as to the cause of a plaintiff’s injuries on his 
history where the plaintiff “has sustained a common 
injury in a way that it commonly occurs,” a compres-
sion fracture of the spine is not the type of injury 
which commonly occurs from a shock by a TASER.” 
Id.

United States v. Gomes
279 F. App’x 861 (11th Cir. 2008)

Factual Summary
Following denial of motion to suppress, 2007 WL 
189447, and motion in limine to exclude expert testi-
mony, 2007 WL 708062, defendant was convicted in 
the United States District Court for the Northern Dis-
trict of Florida of possession of child pornography, 
receiving child pornography, and producing child por-
nography. Defendant appealed.

Key Language
•	 Defendant	objected	to	allowing	testimony	from	a	

registered nurse, who was an expert in identifying 
the age of young women and girls in photographs, 
even from genitalia alone. The expert “indicated that 
the principles and methods she used were reliable 
and had been subjected to peer review, and she iden-
tified articles and textbooks on the subject. She also 
described in detail the reasons for her opinion.” Id. 
at 871.

•	 The	district	court	allowed	sufficient	voir	dire	into	
Barnes’s	qualifications,	methodology,	and	the	data	
supporting her opinion. Even though the district 
court sustained several of the government’s objec-
tions	during	Gomes’s	cross-	examination	of	Barnes,	
we conclude that the district court allowed enough 
inquiry	to	determine	that	Barnes	was	qualified	to	
render an expert opinion regarding the age of chil-
dren in photographs which would assist the jury. Id.

Long v. Raymond Corp.
245 F. App’x 912 (11th Cir. 2007)

Factual Summary
A worker was injured while operating a forklift and 
brought a products liability suit against the forklift’s 
manufacturer. The trial court excluded plaintiff’s indus-
trial safety expert, who would testify that without an 
optional platform barrier, the forklift was openly and 
obviously defective. The trial court then entered judg-
ment as a matter of law in favor of the manufacturer, 
and the worker appealed. The circuit court affirmed.

Key Language
•	 “Long	argues	that,	in	evaluating	Cook’s	testimony,	

the district court erred by applying Rule 702 of the 
Federal Rules of Evidence and the Daubert stan-
dard for the evaluation of expert testimony, and not 
applying Rule 601 and Alabama’s standard for the 
competency of witnesses. Federal jurisdiction in this 
case is based upon 28 U.S.C. §1332. Under the Erie 
doctrine, a federal court sitting in diversity must 
apply state substantive law and federal procedural 
law. Id. at 915.

•	 “Cook’s	testimony	consisted	of	merely	recognizing	a	
safety hazard, and that, in the context of a claim un-
der the AEMLD, the plaintiff was required to present 
evidence that (1) the plaintiff’s injuries would have 
been eliminated or in some way reduced by an al-
ternative design, and (2) the utility of the alternative 
design outweighed the utility of the design actually 
used. The district court determined that Cook was 
not qualified, within the meaning of Daubert, to tes-
tify about either of these elements of Long’s claim. Id.

Phillips v. Am. Honda Motor Co., Inc.
238 F. App’x 537 (11th Cir. 2007)

Factual Summary
A diabetic with no sensation in his feet sued the manu-
facturer of an ATV after sustaining injuries from expo-
sure to unsafe temperatures generated by vehicle. The 
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defendants moved for summary judgment, which the 
trial court granted after excluding plaintiff’s expert 
witness. The plaintiff appealed, but the appellate court 
affirmed.

Key Language
•	 “The	court	notes	‘substantial	evidence’	in	support	of	
the	district	court’s	conclusion	“that	Burleson’s	meth-
odology was unreliable. First, he obtained his tem-
perature readings from a plastic dummy reinforced 
with metal bars rather than from a human being… 
[and] produced no data showing that the conductive 
and heat- retentive properties of the dummy’s foot 
were similar to those of a human foot. Nor did he 
show a reliable way to extrapolate from the tempera-
ture readings on the dummy’s foot to the comparable 
temperatures on a human foot.” Id. at 540.

•	 “Second,	Burleson’s	tests	failed	to	control	or	account	
for alternative sources of temperature variation. 
He conducted the tests outdoors where the ATVs 
were exposed to fluctuating ambient temperatures. 
Burleson’s	temperature	measurements	fluctuated	
significantly throughout his tests… [yet] Plain-
tiff	has	offered	no	evidence	showing	that	Burleson	
accounted for—or ruled out—the effect the ambient 
temperature	may	have	had	on	the	readings.	Burle-
son’s failure to control or account for the fluctuat-
ing ambient temperatures casts serious doubt on the 
reliability of his methodology.” Id. at 540–41.

•	 “Third,	the	temperature	readings	from	the	Sep-
tember test revealed an irregularity. For the latter 
half of the test, the temperature inside the left boot 
exceeded the temperature outside the left boot even 
though the outside of the left boot was closer to the 
source of the heats…. With no reliable explanation 
for the abnormal readings from the September test 
of the left boot, the district court was entitled to call 
Burleson’s	methodology	into	question.”	Id. at 541.

McClain v. Metabolife Int’l, Inc.
401 F.3d 1233 (11th Cir. 2005)

Factual Summary
Consumers filed a products liability action against the 
manufacturer of an herbal weight-loss supplement, 
saying the supplement caused them various injuries. 
The consumers proffered two experts on the issue of 
causation, and the court heldthat the experts’ testi-
mony failed to satisfy the standards under Daubert.

Key Language
•	 The	court	noted	“toxic	tort	cases	usually	come	in	two	

broad categories: first, those cases in which the medi-
cal community generally recognizes the toxicity of the 
drug or chemical at issue, and second, those cases in 
which the medical community does not generally rec-
ognize the agent as both toxic and causing the injury 
plaintiff alleges.” Id. at 1239.

•	 This	case	fell	into	the	second	category	where	“[t]he	
medical community does not generally recognize the 
toxicity of this drug combination or ephedrine alone 
as causing the injuries Plaintiffs allege… the Daubert 
analysis covers not only the expert’s methodology 
for the plaintiff- specific questions about individual 
causation but also the general question of whether 
the drug or chemical can cause the harm plaintiff 
alleges. This is called general causation.” Id. at 1239.

•	 As	to	the	other	type	of	toxic	tort,	the	first	category,	
the court held it “need not undertake an extensive 
Daubert analysis on the general toxicity question 
when the medical community recognizes that the 
agent causes the type of harm a plaintiff alleges. The 
battleground in this first category of cases focuses 
on plaintiff- specific questions: was plaintiff exposed 
to the toxin, was plaintiff exposed to enough of the 
toxin to cause the alleged injury, and did the toxin in 
fact cause the injury? A Daubert analysis in the first 
type of case deals with questions of individual causa-
tion to plaintiff.” Id.

•	 “This	two-part	designation	for	toxic	tort	cases	is	
devised to further the interests of judicial economy. 
There is rarely a reason for a court to consider opin-
ions that medical doctors routinely and widely rec-
ognize as true, like cigarette smoking causes lung 
cancer and heart disease, too much alcohol causes 
cirrhosis of the liver, and that the ingestion of suffi-
cient amounts of arsenic causes death.” Id.

Nelson v. Freightliner, LLC
154 F. App’x 98 (11th Cir. 2005)

Factual Summary
A man died from inhaling carbon monoxide fumes 
while he slept in the cab of his truck. To prove carbon 
monoxide intoxication was the cause of the decedent’s 
death, the plaintiff offered expert testimony, which was 
challenged under Daubert as being unreliable.

Key Language
•	 Just	because	“a	laboratory	has	used	a	procedure	for	

a number of years, without more, is not evidence of 
reliability. An unreliable test does not become reli-
able just because the test is used for a lengthy period 
of time.” Id. at 110.
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•	 “Peer	review	involves	‘submission	to	the	scrutiny	of	
the scientific community.’” Id., citing Daubert, 509 
U.S. at 593. “Peer review is not acceptance by a col-
lection of agencies that are not qualified to comment 
on the reliability of a methodology.” Id.

•	 “That	results	from	an	unreliable	test,	if	retested	
using the same unreliable test, should result in sta-
tistically similar results is not astonishing and is not 
evidence of reliability.” Id.

•	 “A	heavily	disputed	question	regarding	the	efficacy	
of a test is not an indicia of reliability.” Id.

Quiet Tech. DC-8, Inc. v. Hurel-Dubois UK Ltd.
326 F.3d 1333 (11th Cir. 2003)

Factual Summary
The Eleventh Circuit is asked to determine whether 
the District Court abused its discretion by admitting 
Joel Frank, Defendant’s expert in computational fluid 
dynamics (“CFD”). 326 F.3d at 1335. The Eleventh Cir-
cuit concludes that “despite the scientific complexity 
of the testimony in question, the District Court per-
formed its critical gate- keeping function in admiral 
fashion…” and there was no abuse of discretion. Id.

Key Language
•	 “Importantly,	although	there	is	some	overlap	among	

the inquiries into an expert’s qualifications, the reli-
ability of his proffered opinion and the helpfulness 
of that opinion, these are distinct concepts that the 
courts and litigants must take care not to conflate.” 
Id. at 1341.

•	 Plaintiff	argues	that	the	expert	“misapplied	the	gen-
erally valid principles underlying CFD…” by put-
ting the wrong information into certain software. Id. 
at 1344. He “misused a method that, in the abstract, 
is reliable…” The flaws in Frank’s analysis were as to 
“the accuracy of his results, not the general scientific 
validity of his methods.” Id. at 1345.

•	 Where	the	challenge	is	to	the	outcome	or	use	of	
methods, “[t]he identification of such flaws in gen-
erally reliable scientific evidence is precisely the role 
of cross- examination… Appellant’s arguments go to 
the weight, not the admissibility, of the evidence he 
offered.” Id. at 1345.

Allison v. McGhan Med. Corp.
184 F.3d 1300 (11th Cir. 1999)

Factual Summary
Plaintiff alleged silicon breast implants caused Sjo-
gren’s syndrome, fibromyalgia, thyroiditis and diabetes. 

Trial court excluded testimony of plaintiff’s expert and 
granted manufacturers’ motion for summary judgment.

Key Language
•	 Court	specifically	noted	extrapolation,	or	“leap,”	

problems with expert’s studies attempting to show 
causal connection between silicone implants and 
systemic diseases, using accepted scientific premises 
to “leap” to an unsupported one. 184 F.3d at 1314.

•	 Plaintiff’s	expert	unable	to	explain	why	favorable	
results in animal studies should control over more 
than twenty controlled human epidemiological stud-
ies showing no valid increased risk of autoimmune 
disease. 184 F.3d at 1314.

•	 Four	epidemiological	studies	offered	by	plaintiff	were	
inadequate because first merely reanalyzed previous 
study showing no statistical correlation, second stud-
ied muscular rheumatism and not systemic diseases, 
third dealt with symptoms plaintiff did not complain 
of or possess, and fourth study showed relative risk of 
only 1:24, “a finding so significantly close to 1.0 that 
the court thought the study was not worth serious 
consideration for proving causation.” Id. at 1315.

•	 Expert	made	an	unsuccessful	attempt	to	argue	tem-
porality evidence outweighed facts his causation 
theory had never been tested and did support a rela-
tionship between implants and Sjogren’s syndrome 
or fibromyalgia. Id. at 1321.

In re Matter of Complaint of Atl. 
Marine Prop. Holding Co., Inc.
570 F. Supp. 2d 1363 (S.D. Ala. 2008)

Factual Summary
A barge owner sued the owners of a semi- submersible 
vessel that was onboard the barge when Hurricane 
Katrina hit Mobile, and the barge brook loose from 
its moorings. The barge and submersible collectively 
caused a great deal of property damage, and the barge 
owner is seeking exoneration from or limitation of lia-
bility. The semi- submersible owners moved to exclude 
the expert testimony of the plaintiffs’ meteorologist, 
which the court denied.

Key Language
•	 “[Meteorologist]	Williams’	knowledge	and	educa-

tion may be sufficient to qualify him to testify gener-
ally about meteorology, but the movants contend that 
his conclusions, particularly those regarding the wind 
speeds at Shipyard 9, are unreliable. Movants first take 
aim at Williams’ use of a computer model called the 
BLOHW	Model…	[which]	is	used	to	project	the	path	
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of a hurricane. However, although there is significant 
testimony	regarding	the	BLOHW	Model,	it	does	not	
appear to be the basis for any of Williams’ opinions on 
wind speeds. Id. at 1367–68.

•	 “Movants	next	argue	that	Williams’	“collapsing	core”	
phenomenon is an untested hypothesis based on inad-
equate	data.	Bender,	on	the	other	hand,	argues	that	a	
“collapsing core” is nothing new and is widely recog-
nized in meteorology. The court agrees that Williams’ 
report and other testimony submitted indicates that it 
is simply another name for a downburst or microburst 
that occurs during a hurricane.” Id. at 1368.

•	 “The	issue	of	greatest	concern	to	the	court	is	the	fact	
that no radar data below 790 feet is available for the 
location in question. Movants argue that Williams’ 
conclusions regarding surface wind speeds are unre-
liable because they are based on Doppler Radar data 
collected above 790 feet. However, as stated above, 
Bender	does	not	have	to	demonstrate	that	Williams’	
conclusion	is	scientifically	correct.	Bender	must	only	
establish, by a preponderance of the evidence, that it 
is reliable.” Id.

Allstate Ins. Co. v. Hugh Cole Builder, Inc.
137 F. Supp. 2d 1283 (M.D. Ala. 2001)

Factual Summary
Plaintiff’s expert concluded insured’s fire started by 
conduction of heat through gas starter pipe in contact 
with wood framing of house. Trial court denied defen-
dant’s motion in limine to exclude Allstate’s expert’s 
testimony on grounds the testimony was not based 
upon sufficient facts or the product of reliable methods.

Key Language
•	 Expert’s	testimony	relied	upon	NFPA	921,	guide	for	

Fire and Explosion Investigations, 3-2.1 Conduction, 
held to have been subject to peer review and there-
fore, generally accepted in relevant scientific com-
munity. 137 F. Supp. 2d at 1288.

•	 Despite	holding	expert’s	testing	did	not	support	his	
theories, court found that expert’s education and 
experience, discussions with other experts, and the 
discussion of conductivity in NFPA 921 established 
expert’s testimony was product of reliable principles. 
137 F. Supp. 2d at 1289.

•	 Despite	expert’s	admission	fire	could	have	been	
started by a gas leak or ember falling through 
unsealed hole in firebox, court held this went to 
weight of expert’s testimony, and not admissibility. 
Id. at 1291.

Siharath v. Sandoz Pharms.Corp.
131 F. Supp. 2d 1347 (N.D. Ga. 2001)

Factual Summary
Plaintiffs suffered postpartum strokes after taking pre-
scription drug to suppress postpartum lactation man-
ufactured by defendant. Defendant moved to exclude 
plaintiffs’ medical causation experts on grounds 
experts had not employed reliable scientific method-
ology, no epidemiological studies supported experts’ 
causation and theories, and experts could not establish 
all ergot alkaloids caused vasoconstriction and strokes. 
District court held plaintiffs’ experts failed to establish 
prima facie case of causation, and granted defendant’s 
motion for summary judgment.

Key Language
•	 Four	epidemiological	studies	relied	upon	by	plaintiffs’	

experts did not show statistically significant causal 
connection between ingestion of Parlodel(R) and post-
partum strokes, vasodialation, or vasoconstriction. 
“The absence of epidemiological support raises the 
question of whether the causation opinions of Plain-
tiffs’ experts are merely speculative and not based on 
scientific knowledge.” 131 F. Supp. 2d at 1358.

•	 In	the	absence	of	epidemiological	support,	experts	
relied upon case reports to show causal connection. 
“Case reports are not reliable scientific evidence of 
causation, because they simply describe[ ] reported 
phenomena without comparison to the rate at which 
the phenomena occur in the general population…; 
do not isolate and exclude potentially alternative 
causes; and do not investigate or explain the mecha-
nism of causation.” 131 F. Supp. 2d at 1361.

•	 Experts’	differential	diagnosis	“does	not,	by	itself	
unequivocally prove the cause, even for the partic-
ular patient. Nor can the process establish general 
causation.” Id. at 1362.

Edwards v. Safety-Kleen Corp.
61 F. Supp. 2d 1354 (S.D. Fla. 1999)

Factual Summary
Plaintiff alleged decedent’s death from myelodysplas-
tic syndrome (“MDS”) was caused by decedent’s work-
place exposure to benzene. Court held plaintiff’s expert 
1’s testimony inadmissible because assumptions and 
data relied upon was deficient, and because expert 1’s 
conclusion was unreliable, expert 2’s conclusion on cau-
sation was inadmissible. Finally, plaintiff’s expert 3, 
unaware of minimal toxic exposure levels, could not 
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support his conclusions that disease was caused by de-
cedent’s exposure.

Key Language
•	 In	determining	decedent’s	exposure	level,	expert	1	

did not address such issues as lateral diffusion, etc. 
to court’s satisfaction, nor was there an indication 
in record that expert 1’s approach of intermingling 
standard formulas and combination of formulae 
outlined in expert’s affidavit was followed by other 
experts in his field. 61 F. Supp. 2d at 1358.

•	 Because	expert	1’s	conclusion	regarding	exposure	
levels was inadmissible, expert 2’s conclusion as to 
causation, reached relying on expert 1’s data, was 
similarly inadmissible. 61 F. Supp. 2d at 1358.

•	 Expert	3	(causation	expert)	did	not	know	whether	
decedent had been exposed to benzene, in what con-
centrations, etc., nor was expert aware of any stud-
ies defining the minimum exposure level (either 
amount or duration) of benzene required to have 
toxic effects. Id. at 1359.

District of Columbia Circuit

United States v. Law
528 F.3d 888 (D.C. Cir. 2008)

Factual Summary
Defendants were convicted in the United States Dis-
trict Court for the District of Columbia of conspiracy 
to distribute narcotics and multiple related offenses. 
Defendants appealed denial of motion to strike expert 
testimony	of	an	FBI	forensic	chemist.	The	appellate	
court affirmed.

Key Language
•	 “Defendants	argue	that	the	district	court	should	have	

barred Waninger’s testimony because the evidence 
“did not establish that her conclusions… were reli-
able.” Under Daubert, the district court “must focus 
‘solely on principles and methodology, not on the 
conclusions that they generate.’” Ambrosini v. Labar-
raque, 101 F.3d 129, 133 (D.C. Cir. 1996). In acting as 
gatekeeper, the court “must determine first whether 
the expert’s testimony is based on ‘scientific knowl-
edge;’ and second, whether the testimony ‘will assist 
the trier of fact to understand or determine a fact in 
issue.’” Id. at 913–14 (internal citations omitted).

•	 “[The	expert]	used	at	least	two	of	the	three	follow-
ing tests to identify the residue on each item: (1) ion 
mobility spectrometry, (2) infrared spectroscopy, 
and (3) gas chromatography/mass spectrometry.” 

After testifying as to the reliability of all techniques, 
the court concluded: “Waninger’s testimony that all 
three techniques have been established for many 
years, are widely used, and are accepted in the rele-
vant scientific community is sufficient to satisfy the 
“limited’ Daubert inquiry…. The district court did 
not err in admitting her testimony.” Id. at 914.

Young v. Burton
567 F. Supp. 2d 121 (D. D.C. 2008)

Factual Summary
Clients sued their attorney and his law firm for legal 
malpractice based on their failure to file a timely per-
sonal injury lawsuit for exposure to mold. The defen-
dant attorneys moved to exclude the plaintiffs’ expert 
testimony, and the court granted the motion.

Key Language
•	 Courts	throughout	the	country	have	varied	widely	

with respect to the level of certainty they require 
with respect to the issue of causation in toxic tort 
cases generally, and in mold cases specifically. One 
common method of attempting to demonstrate cau-
sation is showing a temporal relationship between 
exposure to a toxin and subsequent adverse health 
effects. While the circumstances of the exposure and 
the timing of the illness may be so compelling as to 
render further evidence of causation unnecessary, 
temporal association between exposure and illness, 
without more, is generally insufficient to establish 
causation. Id. at 128 (internal citations omitted).

•	 The	court	quotes	an	Ohio	court’s	consideration	of	
this expert’s testimony, and “for many of the same 
reasons” agrees that his testimony does not meet 
Daubert standards. These reasons include: “there 
was insufficient evidence demonstrating actual 
exposure to mold toxins. The environmental tests 
conducted on the apartment were completed three 
months after the plaintiff had moved out of the 
apartment, and they failed to demonstrate that the 
mold spores present in the apartment at that time 
were actually producing toxic byproducts…. [T]here 
had been inadequate testing to demonstrate a causal 
connection between exposure to mycotoxins and 
human health effects and… [a] lack of peer- reviewed 
medical literature on ‘mold illness’ and its causes 
as defined by Dr. Shoemaker. Furthermore…, the 
court considered Dr. Shoemaker’s differential diag-
nosis process to be unreliable, largely because his use 
and interpretation of the laboratory results… is not 



Chapter 12 ❖ Absence of Scientific Foundation ❖ 483

widely recognized in the medical community. Id. at 
130 (internal citations and quotations omitted).

United States v. Libby
461 F. Supp. 2d 3 (D. D.C. 2006)

Factual Summary
The defendant was charged with making false state-
ments, and moved for admission of expert testimony to 
support his “faulty memory” defense. The court denied 
the motion because the defendant failed to establish 
that the expert witness’s testimony on findings from 
the science of memory would assist jury in under-
standing the evidence or determining a fact at issue.

Key Language
•	 “[E]xpert	testimony	concerning	matters	beyond	the	

understanding of the average juror is often admissi-
ble, while expert testimony concerning knowledge 
within the province of the average juror is not… 
[but] there is no bright line that separates issues that 
are considered within the comprehension of juries 
and those that are not. Id. at *7.

•	 There	is	no	clear	case	authority,	or	absolute	rule,	on	
when an expert should be permitted to testify on 
issues regarding memory and perception. Courts 
have permitted such testimony when the testimony 
related to eyewitness identifications, repressed mem-
ory, and medical conditions that may affect memory. 
Id. at *9.

•	 The	studies	relied	upon	by	the	defendant	were	based	
upon research that examined prospective juror 
understanding of factors that could impact the reli-
ability of eyewitness identifications….[T]he research 
showing that jurors do not understand these con-
cepts is limited to the application of the concepts in 
the discrete area of eyewitness identification and its 
findings have limited, if any, applicability in other 
respects. Id. at *10–11.

•	 “Finally,	even	if	this	Court	could	accept	the	prop-
osition that these research studies support the 
defendant’s proposition that jurors do not have an 
understanding of memory errors such as the errors 

that allegedly occurred in this case, which it cannot 
do, the Court declines to accept the findings of these 
studies for a more basic reason—the reliability of 
these studies as applied to this case is questionable.” 
Id. at *16.

Meister v. Med. Eng’g Corp.
267 F.3d 1123 (D.C. Cir. 2001)

Factual Summary
In silicon breast implant case, defendants moved for 
judgment as matter of law, pursuant to Fed. R. Civ. P. 
50(b), or in the alternative, a new trial pursuant to Fed. 
R. Civ. P. 59(b) and to alter or amend the judgment, 
pursuant to Fed. R. Civ. P. 59(e), on grounds plain-
tiff’s experts’ reliance on case reports was unacceptable 
basis for opinion and the ipse dixit of another expert 
did not fill the void. As such, district court held there 
was no valid basis for jury’s verdict, and granted defen-
dants’ motion for judgment as a matter of law, or a new 
trial. The District of Columbia Circuit affirmed.

Key Language
•	 Experts’	testimony	was	inadmissible	because	one	

based opinions on casual hypothesis formed as treat-
ing physician and suggestions found in medical lit-
erature, and other had merely a theory based on first 
expert’s opinion. 267 F.3d at 1131.

•	 “Temporal	methodology”	may	provide	basis	for	sci-
entific hypothesis, but not where focus is on disap-
pearance of one symptom following explanation as 
basis for causation. 267 F.3d at 1131.

•	 Expert’s	opinion	was	contrary	to	substantial	body	of	
epidemiological studies showing only an observation 
of local tissue reaction, and not a causation of a sys-
temic disease. Id. at 1130.

•	 Defendants	referred	court	to	Rule	706	Panel	Report,	
wherein it was reported there was “no association… 
between breast implants and any of the individual 
connective tissue diseases, all definite connective 
diseases combined, or the other autoimmune/rheu-
matic conditions.” Id.
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