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First Circuit

United States v. Diaz
300 F.3d 66 (1st Cir. 2002)

Factual Summary
Defendant challenged the admission of expert testi-
mony of a fire investigator and an insurance inves-
tigator, attacking the validity and reliability of the 
methodology underlying their testimony. There was 
a fire at a restaurant owned by defendant- appellant 
Franklin Diaz. Diaz was charged with malicious 
destruction by fire of property used in interstate com-
merce. At trial, the government called fire investigator 
Dorsey to the witness stand. Based on initial examina-
tion, he concluded that the fire might have been caused 
by an electrical problem associated with a radio in the 
basement. Dorsey then opined that the fire was “delib-
erately set.” Diaz appealed his arson conviction, pri-
marily challenging the district court’s admission of 
expert opinion testimony as to the cause of the fire. 
That challenge required the circuit court to consider 
whether the defendant properly advised the court of 
the nature of his objection under Daubert to expert tes-
timony presented by the prosecution. The court con-
cluded that he did not. The judgment was affirmed.

Key Language
•	 “In	objecting	to	Haynes’s	testimony,	counsel	raised	a	

one-word objection: ‘Objection. Daubert.’ The court 
overruled both these objections.”

•	 “Lumping	these	pre-trial	and	trial	objections	
together, Diaz argues that he adequately apprised the 
court that he was seeking an opportunity to make 
an inquiry outside the presence of the jury challeng-
ing not only the experts’ qualifications, but also the 
validity and reliability of the methodology under-
lying the experts’ testimony. We disagree. Daubert 
assigns to the district court the function of evaluat-
ing the proffered expert testimony pursuant to the 
requirements of Rule 702. Rule 702 encompasses an 
array of expert witness issues, including the qual-
ifications of the witness, the relevance of the prof-
fered testimony, the adequacy of the facts or data 
underlying an opinion, the scientific reliability of the 
witness’s methodology, and the reliability of the wit-
ness’s application of that methodology to the facts. 
Diaz’s general references at trial to Daubert or com-
petency, particularly in light of a pretrial challenge 
limited to the qualifications of the experts, was woe-

fully deficient for the purpose of advising the district 
court that Diaz was raising a challenge to the reli-
ability of the experts’ methods and the application of 
those methods under Rule 702.”

•	 “Here,	both	Dorsey	and	Haynes	examined	first-hand	
the basement where the fire took place. These exam-
inations yielded numerous details supporting their 
theories and refuting alternate explanations for 
the	cause	of	the	fire.	Moreover,	Dorsey	and	Haynes	
explained in detail the methods and principles they 
employed in determining the cause and origin of 
fires, emphasizing the significance of various burn 
patterns. They articulated their bases for eliminat-
ing alternative explanations for the fire. We note that 
other courts have allowed the use of similar cause- 
and- origin testimony.”

•	 “Diaz	claims	that	Dorsey	and	Haynes	should	have	
collected additional samples of the basement carpet 
for testing and arranged for testing of the electrical 
outlet.	Haynes,	however,	explained	that	he	elimi-
nated the possibility of an electrical fire based upon, 
inter alia, (1) the condition of the radio and (2) the 
absence of melted copper wiring (often associated 
with electrical activity) in the electrical components 
in the room. Diaz also complains of the experts’ fail-
ure to investigate the contents of a metal pot appar-
ently found at the scene after suppression of the fire.”

•	 “We	note	that	Diaz	explored	these	points	and	oth-
ers in his cross- examination of the experts. What-
ever deficiencies there may have been in the work of 
Dorsey	and	Haynes	(and	we	do	not	imply	that	there	
were any), we are confident that there was no plain 
error in the admission of their testimony.”

United States v. Mooney
315 F.3d 54 (1st Cir. 2002)

Factual Summary
Defendant-appellant Dennis Mooney was prosecuted 
federally and convicted of conspiracy to obstruct com-
merce by robbery. Mooney challenged his convic-
tion on the grounds that, among other things, the trial 
judge erred in allowing the government’s handwrit-
ing expert to opine that the defendant was the author 
of letters implicating his participation in the rob-
bery. Mooney did not contend that the expert’s testi-
mony	should	have	been	struck	in	its	entirety.	Instead,	
he made the more narrow argument that, although the 
reliability of the expert’s methodology sufficed to sup-
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port testimony regarding the similarity and differences 
between the handwriting on the letters and that of the 
defendant, the expert’s reliability could not sustain the 
admission of his ultimate opinion as to whether the 
defendant authored the letters. Finding no reversible 
error, the court affirmed the conviction.

Key Language
•	 “The	expert	testified	that	he	and	other	forensic	doc-

ument examiners employ the same methodology to 
analyze and compare a known individual’s hand-
writing samples to the handwriting on the document 
at issue. This methodology has been subject to gen-
eral peer review through published journals in the 
field.	In	addition,	its	accuracy	has	been	tested,	with	
one study concluding that certified document exam-
iners had a potential rate of error of 6.5 percent. The 
proffered expert indicated that he was certified by 
the American Board of Forensic Document Examin-
ers	to	apply	this	methodology.	He	also	testified	that	
he submitted to proficiency tests twice a year, and 
that all of his work is reviewed and confirmed by at 
least one other document examiner.”

•	 “The	defendant	argues	that	the	district	court	erred	
in admitting the expert’s opinion that the defendant 
was	the	author	of	the	incriminating	letters.	He	con-
tends that the field of handwriting analysis lacks suf-
ficient standards and testing to verify that analysts 
can accurately and definitively identify the author 
of a questioned document. Specifically, he asserts 
that the discipline lacks a set standard regarding 
the number of handwriting similarities required to 
make a ‘match,’ and that the studies regarding its 
accuracy have been subject to criticism. The defen-
dant, however, misunderstands Daubert to demand 
unassailable expert testimony.”

•	 “Daubert does not require that the party who prof-
fers expert testimony carry the burden of proving to 
the judge that the expert’s assessment of the situa-
tion	is	correct.…	It	demands	only	that	the	proponent	
of the evidence show that the expert’s conclusion has 
been arrived at in a scientifically sound and method-
ologically reliable fashion.”

Bogosian v. Mercedes-Benz of N. Am.
104 F.3d 472 (1st Cir. 1997)

Factual Summary
The plaintiff was injured when the transmission gear 
selector lever of the Mercedes automobile she was driv-
ing did not remain in the park position, causing the car 
to roll over her ankle. The trial court rejected the testi-

mony of the plaintiff’s expert that the vehicle was de-
fective and unreasonably dangerous because of a “false 
park defect”—a tactile sensation that the car is in fully 
parked gear when it is not. The First Circuit affirmed in 
part on the basis of absence of evidence to validate the 
condition of the vehicle at the time of testing.

Key Language
•	 “Where,	as	here,	a	conclusion	that	a	product	was	

defective derives from a test or examination of it, 
there must be sufficient evidence to support a finding 
that the product was in substantially the same condi-
tion—in relevant respects—when tested as it was at 
the time of the accident. The absence of such a show-
ing renders irrelevant any testimony based on the 
test or examination.”

•	 When	a	number	of	other	experts	have	first	exam-
ined and tested the product, the plaintiff must “come 
forward with evidence sufficient to prove that those 
experts did not disturb the transmission mechanism 
in any material respect.”

In re Neurontin Mktg., Sales 
Practices, & Prods. Liab. Litig.
612 F. Supp. 2d 116 (D. Mass. 2009)

Factual Summary
Plaintiff alleged in this products liability litigation that 
users of the defendant’s medication suffered suicide- 
related injuries. The defendant moved to preclude 
plaintiff’s general causation expert. Following a three 
day Daubert hearing, the court ruled that plaintiff’s 
experts presented convincing scientific evidence as a 
basis for their opinions making their testimony suffi-
ciently reliable.

Key Language
•	 “[W]hile	reputable	experts	may	disagree	as	to	the	

strength of the study’s methodology and its findings, 
this Court considers the FDA study to be reliable and 
potent evidence supporting an association between 
[the	subject	drug]	and	depression	or	suicidality.”

•	 “In	these	circumstances,	the	fact	that	there	is	no	sta-
tistically	significant	information	about	[the	sub-
ject	drug]	alone	is	not	dispositive,	particularly	since	
there is statistically significant information about 
the class of drugs and other indicia of reliability.”

McGovern ex rel. McGovern v. 
Brigham & Women’s Hosp.
584 F. Supp. 2d 418 (D. Mass. 2008)
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Factual Summary
Plaintiffs filed suit alleging medical malpractice during 
their child’s birth, causing the child to suffer a stroke. 
Plaintiffs identified an expert to testify that the doc-
tor’s actions fell below the standard of care applicable to 
an OB/GYN delivering a baby at the time of the child’s 
birth. The defendants moved to exclude this expert’s 
testimony. The court granted the defendants’ motion, 
holding that the expert’s opinion was mere speculation 
and not supported by reliable scientific knowledge be-
cause (1) the expert had to do more than merely assert 
that it was well established that there was a causal link 
between stroke and vacuum delivery; (2) the expert’s 
conclusions were developed expressly for purposes of 
testifying and (3) the expert did not eliminate other 
possible causes for the stroke.

Key Language
•	 “Once	a	court	has	determined	that	proffered	expert	

testimony is relevant to the task at hand, it must 
examine whether the testimony rests on a reliable 
foundation. To satisfy this requirement, expert testi-
mony must be the product of reliable principles and 
methods, and the expert must have applied the prin-
ciples and methods reliably to the facts of the case.”

•	 “While	an	expert	may…	testify	solely	on	the	basis	
of	experience,	[the	expert]	‘must	explain	how	that	
experience leads to the conclusion reached, why that 
experience is a sufficient basis for the opinion, and 
how that experience is reliably applied to the facts.’”

Alves v. Mazda Motor of Am., Inc.
448 F. Supp. 2d 285 (D. Mass. 2006)

Factual Summary
Plaintiff claimed she was blinded when a defective air 
bag deployed during an accident, alleging it should not 
have deployed in the accident due to the speed she was 
traveling. The defendants filed motions to exclude tes-
timony of plaintiff’s experts. The Court allowed the de-
fendant’s motion to exclude plaintiff’s expert witnesses.

Key Language
•	 “Although	the	method	explained	in	[the	relied	upon]	

paper appears to be reliable for certain purposes, it 
is not reliable for the circumstances of this case and 
[plaintiff’s	experts]	did	not	apply	the	method	reliably	
to the facts of this case. “

United States v. Green
405 F. Supp. 2d 104 (D. Mass. 2005)

Factual Summary
In	another	case	involving	the	admissibility	of	a	ballis-
tic expert’s testimony, the court held that the expert 
could testify regarding the ways in which shell casings 
found at the scene of the crime are similar to the shell 
casings	test-fired	from	the	alleged	weapon.	However,	
the court found that the deficiencies in the expert’s 
data and methodology prevented the admissibility 
of the expert’s proposed testimony that the shell cas-
ings came from the alleged weapon “to the exclusion 
of every other firearm in the world.” The court noted 
failures in the examination included the lack of notes, 
drawings, and photographs; observer bias and lack of 
blind testing; and the lack of data regarding error rates.

Key Language
•	 “While	I	recognize	that	the	Daubert- Kumho stan-

dard does not require the illusory perfection of 
a	television	show	(CSI,	this	wasn’t),	when	liberty	
hangs in the balance—and, in this case of the defen-
dants facing the death penalty, life itself—the stan-
dards should be higher than were met in this case, 
and then have been imposed across the country. The 
more courts admit this type of toolmark evidence 
without requiring documentation, proficiency test-
ing, or evidence of reliability, the more sloppy prac-
tices will endure; we should require more.”

•	 “[The	expert]	looked	for	a	readily	identifiable	feature	
on one cartridge and lined up the second cartridge to 
sit in the same position, based on that same feature. 
[The	expert]	took	no	pictures	and	made	no	notes	of	
his work when he examined the evidence in 2001. 
He	measured	some	of	the	striae	with	a	reticle	on	the	
microscope, but did not record the measurements. 
In	any	event,	with	the	reticle,	he	could	only	measure	
length and width, not three- dimensional contour. 
It	was	not	until	the	week	of	the	hearing	before	this	
Court	that	[the	expert]	finally	took	pictures	of	some	
of the evidence, five years after his initial exam, to 
prepare for his testimony in the Daubert hearing.”

•	 “While	[the	expert]	indicated	that	he	did	not	know	the	
source of the samples or firearms at the time he did 
his examination, he was not presented with more than 
one	firearm.	He	had	test-fires	from	three	guns	in	Bos-
ton Police custody, but, as described above, he used 
these test-fires to provide context—a sample of other 
Hi	Point	casings—not	as	alternative	matches.	In	ef-
fect, the examination was an evidence show-up (do 
these casings come from this gun?), not an evidence 
line-up (from which gun do these casings come?).”

•	 “If	the	basis	for	[the	expert’s]	subjective	observations	
will not be apparent to a factfinder, at the very least, 
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the factfinder should have some data to determine 
how	much	confidence	to	place	in	[the	expert’s]	pow-
ers of observation—proficiency testing, error rates, 
or	certification.	Asked	about	error	rates,	[the	expert]	
testified that for false positives, ‘the stated error rate 
for	false	identifications	I	believe	is	greater	than	one	
percent,	less	than	two.	It’s	probably	around	one	and	a	
half percent.’ But there is no indication of the source 
of	this	statistic.	Indeed,	[the	expert]	conceded	that	
there have been no controlled studies to evaluate the 
error rate of the field.”

United States v. Monteiro
2005 U.S. Dist. LEXIS 39062 (D. Mass. 2005)

Factual Summary
In	a	six-day	Daubert evidentiary hearing, the defen-
dants in a federal firearms case sought to exclude 
the testimony of a ballistics expert on the following 
grounds: 1) lack of the expert’s qualifications; 2) the 
standard methodology of firearms identification is 
unreliable; 3) even if the methodology is reliable, the 
expert failed to adequately apply the methodology; 
and 4) the use of replacement parts rendered the fire-
arms match unreliable. The court found that the fail-
ure of the expert to follow established standards with 
respect to documentation and peer review rendered the 
expert’s testimony inadmissible.

Key Language
•	 “The	three	reports	of	identifications	in	this	case,	

entered as Exhibits 38, 40, and 41, contain no 
description	of	what	led	[the	expert]	to	his	conclu-
sions.	Indeed,	all	the	reports	indicate	is	that	there	
was	a	‘positive	ID.’”

•	 “[American	Society	of	Crime	Laboratory	Directors]	
states	in	its	Laboratory	Accreditation	Board	Man-
ual… that ‘documentation to support conclusions 
must be such that in the absence of the examiner, 
another competent examiner or supervisor could 
evaluate what was done and interpret the data.’”

Second Circuit

Wills v. Amerada Hess Corp.
379 F.3d 32 (2d Cir. 2004), cert. denied, 126 S. Ct.  
355 (2005)

Factual Summary
In	this	case,	the	plaintiff	alleged	that	her	husband’s	
death by squamous cell carcinoma was caused by toxic 
emissions from vessels transporting various fuels on 

which he worked for approximately ten years. The Sec-
ond Circuit affirmed the district court’s exclusion of 
the plaintiff’s expert testimony based on a “oncogene 
theory” of benzene exposure. The court found that said 
theory had not been subject to peer review and its error 
rates were unknown due to the admittedly controver-
sial nature of the theory.

Key Language
•	 “Dr.	Bidanset’s	oncogene	theory	of	causation,	as	the	

district court noted in its comprehensive and thor-
ough discussion, posits that decedent’s cancer was 
caused by a single exposure—regardless of the quan-
tity of the dosage—of toxic chemicals such as ben-
zene	and	PAHs.	Although	the	district	court	observed	
that the oncogene theory was not generally accepted 
in the scientific community, this factor was not 
determinative in the court’s decision to exclude Dr. 
Bidanset’s	testimony.	Instead,	the	district	court	con-
sidered the oncogene theory in light of Daubert’s 
four factors for reliability and concluded that the 
oncogene theory failed to satisfy any of the relevant 
factors. The district court determined that there was 
no evidence that the theory had been tested or sub-
jected to peer review.”

•	 “Indeed,	Dr.	Bidanset	admitted	that	the	theory	was	
the product of his own ‘background experience and 
reading,’ rather than scientific testing or peer re-
view. Further, the court found that Dr. Bidanset did 
not state a known or potential error rate for the the-
ory. Finally, the district court determined that the 
“dose- response relationship” was the more generally 
accepted theory of causation in the scientific commu-
nity, and that the oncogene theory, as Bidanset con-
ceded in his deposition testimony, was controversial. 
The district court’s assessment was entirely appropri-
ate for discharging its duty to determine whether the 
‘reasoning	or	methodology	underlying	the	[proposed	
expert]	testimony	is	scientifically	valid.’”

•	 “Dr.	Bidanset’s	proposed	expert	testimony	on	the	
issue of dosage amount also relied on the affida-
vit testimony of Mark Miller, a seaman who worked 
on the same ships as decedent for a period of five 
months	in	1995.	In	his	affidavit,	Miller	averred	that	
he and other seamen had suffered from various ail-
ments that could be attributed to harmful exposure 
to toxins. Miller also referred to conversations that 
he had with decedent regarding decedent’s symp-
toms of exposure to dangerous toxins. Based on 
these observations, Miller opined that decedent was 
exposed to a harmful dose of toxins while aboard 
defendants’ ships. Dr. Bidanset relied on Miller’s tes-
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timony in concluding that exposure to toxins while 
aboard defendants’ ships was the cause of decedent’s 
squamous cell carcinoma.”

•	 “We	agree	with	the	district	court	that	Miller’s	testi-
mony was insufficient to establish that decedent had 
been exposed to a harmful amount of toxins or that 
such exposure caused his cancer. First, Miller, a sea-
man, lacked the ‘practical experience and necessary 
academic training’ to analyze and quantify the dos-
age of the toxins emitted aboard defendants’ ships. 
Absent some technical or professional expertise in 
detecting and quantifying toxic emissions, Mill-
er’s testimony was insufficient to establish dosage 
amount. Moreover, during decedent’s ten-year career 
at sea, he served aboard the same ship as Miller only 
for a period of five months—and then in different ar-
eas of the ship and in different capacities. There can 
be no question that lay opinions of this sort provide 
an insufficient basis for an expert to extrapolate the 
amount of toxins to which decedent was exposed.”

Zaremba v. Gen. Motors Corp.
360 F.3d 355 (2d Cir. 2004)

Factual Summary
Plaintiffs alleged that they were injured in a one-car 
rollover accident involving an automobile manufac-
tured by defendant that contained a design defect. 
Defendant removed the case to the federal district 
court and challenged as inadmissible the proffered tes-
timony of plaintiffs’ experts that an alternative auto-
mobile design would have reduced the injuries that the 
plaintiffs suffered. After holding a Daubert hearing, the 
court excluded the plaintiffs’ experts’ testimony, cit-
ing, among other reasons, the experts’ failure to create 
a drawing or model of the proposed alternative design, 
or to test such a design. The court of appeals affirmed.

Key Language
•	 “Plaintiffs	have	satisfied	none	of	the	four	factors	iden-

tified in Daubert	with	respect	to	[the	expert’s]	testi-
mony about a safer alternative design: (1) Phillips has 
not tested his design; (2) he has not subjected it to peer 
review or publication; (3) his design does not have a 
‘known rate of error,’ since it has not been tested; and 
(4) Phillips has not shown general acceptance either 
of his design or of his methodology. Numerous courts 
have excluded expert testimony regarding a safer al-
ternative design where the expert failed to create 
drawings or models or administer tests.”

•	 “Plaintiffs	argue	that,	although	Phillips	did	not	per-
form any test on his alternative design, he was enti-

tled to rely on tests that GM itself had performed on 
a vehicle similar to Phillips’s design.”

•	 “The	GM	Memo	does	not,	however,	show	that	a	mod-
ified T-top—even if stiffer than the Trans Am in-
volved in the accident—is thereby less likely to lose its 
T-tops and side and rear windows in a crash. Even ac-
cepting that the GM Memo involved a modified T-top 
similar to the design advanced by Phillips, and that 
GM’s tests demonstrated that the modifications im-
proved the car’s torsional and bending performance, 
Phillips offers no tests, models, calculations, or draw-
ings to show that the improved performance would 
prevent the T-tops and windows from giving way in 
the	high-speed	accident	in	this	case.	It	is	not	enough	
for Phillips to testify reliably that his hypothetical al-
ternative design would, in some respects, have better 
performance than the Trans Am involved in the acci-
dent; to provide relevant testimony, Phillips must also 
establish that his hypothetical design would have re-
sulted in greater safety in the rollover accident at is-
sue. Though he is apparently willing to testify to this, 
Daubert and Rule 702 require that this testimony be 
reliable.	In	the	absence	of	drawings,	models,	calcula-
tions, or tests, it was not manifest error for the District 
Court to find that Phillips’s testimony was insuffi-
ciently reliable.”

United States v. Dukagjini
326 F.3d 45 (2d Cir. 2002)

Factual Summary
Defendants appealed their convictions of conspiracy 
to distribute cocaine and heroin. They argued that the 
district court erroneously admitted expert testimony 
explaining the meanings of asserted code words used 
in legally taped telephone conversations. The court 
held that though the district court erred by allowing 
the case agent to stray from his proper expert function, 
as it appeared much of his testimony and conclusions 
were drawn largely from his knowledge of the case file 
and his conversations with co- conspirators, the error 
was harmless given the overwhelming evidence pre-
sented against the defendants. Defendants’ convictions 
and sentences were affirmed.

Key Language
•	 “Pertinent	to	the	instant	case,	we	have	consistently	

upheld the use of expert testimony to explain both 
the operations of drug dealers and the meaning of 
coded conversations about drugs.”

•	 “The	Advisory	Committee	Notes	to	revised	Rule	702	
now state that, when a law enforcement agent tes-
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tifies regarding the use of code words in a drug 
transaction,… the method used by the agent is the ap-
plication of extensive experience to analyze the mean-
ing of the conversations. So long as the principles and 
methods are reliable and applied reliably to the facts of 
the case, this type of testimony should be admitted.”

Amorgianos v. Nat’l R.R. Passenger Corp.
303 F.3d 256 (2d Cir. 2002)

Factual Summary
Plaintiffs, a bridge painter and his spouse, sued a rail-
way for alleged damage to his central nervous system as 
a result of inhaling toxins on his job. The painter won 
a jury verdict against the railway, based in part on the 
testimony of the painter’s treating physician, a toxicol-
ogist, and an industrial hygienist that his injuries were 
caused by his exposure to xylene, a toxic chemical. The 
railway claimed the painter was malingering, arguing 
that the testimony of all three experts should not have 
been admitted because the methodology used in cal-
culating the painter’s exposure was unsound, none of 
plaintiffs’ experts should have been permitted to tes-
tify on the issue of general causation, and the testimony 
concerning the duration of the alleged exposure was be-
yond the experts’ areas of expertise. The court allowed 
the painter the opportunity to supplement the record, 
and when he did not do so, granted summary judgment 
in favor of the railway. The court of appeals affirmed.

Key Language
•	 “When	an	expert	opinion	is	based	on	data,	a	meth-

odology, or studies that are simply inadequate to 
support the conclusions reached, Daubert and Rule 
702 mandate the exclusion of that unreliable opin-
ion testimony…. This is not to suggest that an expert 
must back his or her opinion with published studies 
that unequivocally support his or her conclusions…. 
Where an expert otherwise reliably utilizes scientific 
methods to reach a conclusion, lack of textual sup-
port may ‘go to the weight, not the admissibility’ of 
the expert’s testimony.”

•	 “The	flexible	Daubert inquiry gives the district court 
the discretion needed to ensure that the courtroom 
door remains closed to junk science while admitting 
reliable expert testimony that will assist the trier of 
fact. To warrant admissibility, however, it is critical 
that an expert’s analysis be reliable at every step.”

•	 “In	deciding	whether	a	step	in	an	expert’s	analysis	is	
unreliable, the district court should undertake a rig-
orous examination of the facts on which the expert 
relies, the method by which the expert draws an 

opinion from those facts, and how the expert applies 
the facts and methods to the case at hand. A minor 
flaw	in	an	expert’s	reasoning	or	a	slight	modification	
of an otherwise reliable method will not render an 
expert’s opinion per se inadmissible.”

•	 “This	limitation	on	when	evidence	should	be	excluded	
accords with the liberal admissibility standards of the 
federal rules and recognizes that our adversary system 
provides the necessary tools for challenging reliable, 
albeit debatable, expert testimony.”

•	 “Because	Caravanos’s	opinion	rested	on	a	faulty	
assumption due to his failure to apply his stated 
methodology ‘reliably to the facts of the case,’ Cara-
vanos’s expert opinion regarding the xylene concen-
tration to which Amorgianos was exposed was not 
based on ‘good grounds.’ Accordingly, the district 
court’s exclusion of Caravanos’s testimony regarding 
the xylene concentration inside the containment was 
not an abuse of discretion.”

•	 “Accordingly,	for	the	reasons	stated	in	its	thorough	
opinion, we find that the district court did not abuse 
its discretion in excluding Dr. Moline’s testimony 
upon reasonably concluding that the analytical gap 
between the studies on which she relied and her con-
clusions was simply too great and that her opinion 
was thus unreliable.”

•	 “For	the	same	reasons,	the	district	court’s	rejec-
tion of Dr. Rutchik’s and Caravanos’s general cau-
sation opinion testimony was also not an abuse of 
discretion. See Amorgianos, 137 F. Supp. 2d at 185–
88 (discussing problem of ‘fit’ between Dr. Rutchik’s 
conclusions and the articles upon which he relied); 
id. at 188–91 (discussing Caravanos’s lack of qual-
ifications, as an industrial hygienist, to theorize 
regarding general medical causation and the unre-
liable methodology he used; pointing out that Cara-
vanos ‘did not actually read a single article as part of 
his literature survey’).”

•	 “Under	the	Supreme	Court’s	analysis	in	Joiner and its 
unequivocal statement in Kumho Tire that the district 
court has discretion in deciding how to determine re-
liability, we conclude that the approach the district 
court used in this case was not an abuse of discretion. 
The district court’s rigorous analysis of the methods 
that plaintiffs’ experts used in reaching their opin-
ions	was	appropriate	given	the	facts	of	this	case.	In	
light of the defects in the methodologies employed by 
plaintiffs’ experts and the district court’s reasonable 
determination that there was a significant ‘analyti-
cal gap’ between the experts’ opinions and the stud-
ies on which they relied in reaching their conclusions, 
the district court’s exclusion of plaintiffs’ experts’ tes-
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timony because it was not grounded in science was 
well within its discretion.”

Innis Arden Golf Club v. Pitney Bowes, Inc.
629 F. Supp. 2d 175 (D. Conn. 2009)

Factual Summary
Plaintiff property owner brought a civil action against 
an adjacent property owner asserting a private cost- 
recovery claim due to contamination of the plaintiff’s 
property. The defendants moved to preclude two of 
plaintiff’s experts regarding causation. The court held 
that the experts’ opinions were not based on sufficient 
facts or data and not the product of reliable princi-
ples and methods. The experts’ methods and opinions 
were not capable of being tested or verified because the 
underlying data was unavailable.

Key Language
•	 “The	infirmities	in	[the]	expert[s’]	opinions	go	well	

beyond being merely the stuff of cross- examination. 
At bottom, the experts’ conclusions—by the experts’ 
own admissions—were not the product of an open-
minded	search	for	the	truth	about	the	[plaintiff’s]	
contamination.”

•	 Both	of	the	experts’	opinions	were	“based	on	a	pro-
cess that was artificially narrow and confined to an 
incomplete set of data.”

In re Fosamax Prods. Liab. Litig.
645 F. Supp. 2d 164 (S.D. N.Y. 2009)

Factual Summary
This matter dealt with a multi- district litigation 
against a defendant pharmaceutical company where in 
a plaintiffs alleged they developed osteonecrosis of the 
jaw after taking the defendant’s medication. The plain-
tiffs’ product liability claims were predicated on a fail-
ure to warn theory. A plaintiffs’ steering committee 
and the defendants filed omnibus Daubert motions to 
be used in litigation. The court granted the motions in 
part, allowing testimony from a medical officer con-
cerning regulatory requirements and excluding experts 
to the extent that they offered opinions on ethics and 
alleged regulatory violations.

Key Language
•	 The	liberal	admissibility	standards	of	the	Federal	
Rules	of	Evidence	require	that	only	serious	flaws	in	
reasoning or methodology will warrant exclusion.

•	 “The	strength	of	an	expert’s	qualifications	provides	
circumstantial evidence of reliability.”

Malletier v. Dooney & Bourke, Inc.
525 F. Supp. 2d 558 (S.D. N.Y. 2007)

Factual Summary
A handbag manufacturer filed a trademark infringe-
ment of its trademark rights in a repeating multicolor 
monogram pattern it used on its handbags. Plain-
tiff argued that defendant was free to use its own par-
ticular combination of initials and designs imparted 
in various colors, so long as its combination was not 
so similar to plaintiff’s as to mislead the consumers. 
Plaintiff sought to admit a dilution survey conducted 
by one of its experts. The matter was heard before spe-
cial masters who recommended that all testimony and 
reports of the survey experts be excluded.

Key Language
•	 “Survey	evidence	is	generally	admissible	in	cases	
alleging	trademark	infringement	under	the	Lan-
ham Act…. To assess the admissibility of survey 
evidence, the court should consider a number of cri-
teria, including whether: (1) the proper universe was 
examined and the representative sample was drawn 
from that universe; (2) the survey’s methodology 
and execution were in accordance with generally 
accepted standards of objective procedure and sta-
tistics in the field of such surveys; (3) the questions 
were leading or suggestive; (4) the data gathered 
were accurately reported; and (5) persons conducting 
the survey were recognized experts.”

•	 “While	courts	in	the	Second	Circuit	rely	mainly	on	
Rule 403 to exclude unreliable surveys, we note that 
Rule 702 is clearly applicable as well, because the 
result of a survey is essentially expert testimony, 
and Rule 702 requires that such testimony must be 
reliable. The bottom line is that if the survey suf-
fers	from	substantial	methodological	flaws,	it	will	be	
excluded under both Rule 403 and Rule 702.”

•	 “[T]he	degree	of	qualification	of	an	expert	is	rele-
vant to the reliability inquiry. That is, the more qual-
ified the expert, the more likely that expert is using 
reliable methods in a reliable manner—highly quali-
fied and respected experts don’t get to be so by using 
unreliable methods or conducting research in an 
unreliable manner.”

•	 While	survey	coding	errors	are	not	dispositive	of	
admissibility, they add to the cumulative effect of the 
methodological errors of the survey itself.

Falise v. Am. Tobacco Co.
107 F. Supp. 2d 200 (E.D. N.Y. 2000)
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Factual Summary
Plaintiffs sued various tobacco companies for lung can-
cer allegedly sustained through using tobacco products. 
They proffered the testimony of at least two physicians 
to attest to the causal relationship between use of to-
bacco products and lung cancer. The court held the evi-
dence factually reliable and, hence, admissible.

Key Language
•	 “Each	expert	in	his	field	of	expertise	has	demon-

strated reliable results and has adequately accounted 
for alternative explanations of his data. The statis-
tical modeling techniques used were well designed 
and appropriately executed by these two experts.”

•	 “Experts	other	than	[these	doctors]	might	well	reach	
different conclusions from theirs. Reasonable dif-
ferences in scientific evaluation are not a basis for 
exclusion. These two experts did apply properly well 
known scientific principles to obtain the results and 
opinions they proposed to describe to the jury. No 
step	of	their	analysis	is	unreliable.	Having	observed	
them at length at the Daubert hearing under inten-
sive cross- examination by counsel, it seems apparent 
to the court that they will testify in good faith belief 
that the results are correct.”

•	 “The	results	of	the	court’s	Daubert inquiries in cases 
involving statistical modeling need not be precisely 
quantifiable in a way all experts would unanimously 
agree	upon.	Here	for	instance,	the	different	expe-
riences of the two experts accounts in part for the 
differing results. Nevertheless, their divergent conclu-
sions are based on sufficient reliable underlying facts 
and data and sufficiently rigorous and accepted sta-
tistical methods to warrant submission to the jury.”

Mink Mart, Inc. v. Reliance Ins. Co.
65 F. Supp. 2d 176 (S.D. N.Y. 1999)

Factual Summary
Water damaged the plaintiff’s fur vault, and the plain-
tiff contended the cause was the central air condition-
ing system. The defendants countered that the cause 
was	an	overflow	in	the	lavatory	sink.	The	compressor	
for one of the air conditioning units had been replaced 
on the day before the occurrence. The plaintiff prof-
fered the affidavit of a putative consulting structural 
engineer who inspected the premises three years after 
the water damage. The putative expert proposed to tes-
tify that, following the replacement of the compressor, 
a breach in the valve of the compressor occurred, caus-
ing water to leak in the pipes. The court rejected the 
testimony as unreliable.

Key Language
•	 “[The	proffered	expert’s]	opinion	about	the	cause	of	

the water damage is not supported by a reliable foun-
dation. The only affirmative ground he asserts for his 
opinion is that it is possible that the air conditioner 
could	have	leaked.	He	also	casts	doubt	on	defen-
dant’s	explanation	that	the	sink	overflow	caused	the	
damage…. There is no evidence—or even allega-
tion—that the air conditioning unit was leaking on 
the morning of July 28 or any time thereafter, or any 
time before. The repair had nothing to do with a leak 
in	the	pipes,	and	there	is	no	evidence	other	than	[the	
putative	expert’s]	speculation	that	there	was	a	leak	
after the repair.”

•	 “[The	putative	expert’s]	testimony	as	to	causa-
tion	is	not	reasonably	reliable.	It	does	not	provide	a	
basis on which a rational jury can decide the cause 
of	the	flood	without	speculating.	Accordingly,	it	is	
inadmissible.”

Third Circuit

Citizens Fin. Group, Inc. v. Citizens 
Nat’l Bank of Evans City
383 F.3d 110 (3d Cir. 2004)

Factual Summary
This case involved a trademark infringement suit 
between two banks. Citizens National Bank of Evans 
City (CNBEC) had been chartered in 1907 in Evans 
City, Pennsylvania, and had used “Citizens” ever since 
its inception. Citizens Financial Group (CFG) is a sub-
sidiary of the Royal Bank of Scotland that purchased 
the Mellon Bank chain in Pennsylvania and converted 
the branches to “Citizens Bank” branches. CNBEC 
claimed that nine of these branches were located 
within their vicinity. The Third Circuit affirmed the 
district court’s exclusion of CNBEC’s expert’s testi-
mony on the basis that the “universe” used to conduct 
his survey on the likelihood of confusion with regard 
to the use of “Citizens” was insufficient.

Key Language
•	 “The	District	Court	was	concerned	about	the	pro-

priety and trustworthiness of the expert’s survey. A 
‘universe’ is that segment of the population whose 
perceptions and state of mind are relevant to the 
issues in the case. A survey of the wrong ‘universe’ 
will be of little probative value in litigation. The 
Court noted that the proponent of the survey bears 
the burden of proving that the universe is proper.”

•	 “The	[District]	Court	explained	that	‘[i]f	the	uni-
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verse is skewed, then the conclusion will similarly be 
skewed.	If	an	expert,	a	person	with	special	knowl-
edge and expertise, testifies as to the skewed results, 
a jury is likely to give special weight to the skewed 
conclusion.’”

•	 “CNBEC’s	argument	that	any	problems	of	[the	
expert’s]	survey	should	have	affected	only	its	eviden-
tiary weight but not its admissibility is also unper-
suasive. The District Court excluded the survey 
because	[the	expert’s]	methodology	was	fundamen-
tally	flawed	and	because	the	danger	of	undue	prej-
udice far outweighed the limited probative value 
of the survey, especially for a jury. The courts have 
held generally that mere technical unreliability goes 
to the weight accorded a survey, not its admissibil-
ity.	The	[District]	Court	in	this	case	concluded	that	
[the	expert’s]	survey	did	not	suffer	from	mere	tech-
nical	flaws,	but	from	fatal	flaws.	Thus,	the	[District]	
Court appropriately fulfilled its duty as a gatekeeper 
in excluding this evidence.”

United States v. Mitchell
365 F.3d 215 (3d Cir. 2004)

Factual Summary
Defendant appealed his conviction of conspiracy to 
commit and commission of robbery and use of and 
carrying a firearm during a crime of violence. Defen-
dant challenged the district court’s ruling following a 
Daubert hearing that admitted the prosecution’s expert 
testimony on fingerprint identification. The court con-
cluded that the district court did not abuse its discre-
tion. The court reasoned that fingerprint identification 
was testable. Also, while the error rate had not been 
precisely quantified, the methods of estimating the 
error rate all suggested that it was very low. The defen-
dant also claimed that the district court erred in pre-
cluding his experts from testifying that fingerprint 
identification was not a science, and was otherwise 
unreliable. The court found that this evidence would 
not assist the trier of fact in determining a fact in issue.

Key Language
•	 “We	first	consider	whether	the	premises	on	which	

fingerprint identification relies are testable—or, bet-
ter yet, actually tested. ‘Testability’ has also been de-
scribed as ‘falsifiability.’ A proposition is ‘falsifiable’ if 
it is ‘capable of being proved false; defeasible.’”

•	 “The	parties	have	waged	a	considerable	battle	of	
experts over whether a known error rate exists for 
latent fingerprint identification. Assuming that such 
a rate has been soundly established, it is surely a low 

rate of error. But the existence of any error rate at all 
seems strongly disputed by some latent fingerprint 
examiners.”

•	 “Closely	related	to	the	question	of	error	rate	is	the	
maintenance of standards to guide the application of 
the method. This is lacking here in some measure.”

•	 “We	have	recognized	that	evidence	of	the	non-	
judicial uses of the technique in question is relevant 
to the Daubert reliability inquiry. This is because 
non- judicial use of a technique can imply that third 
parties—i.e., persons other than the proponent of 
the expert testimony, for whom the testimony is typ-
ically self- serving—would vouch for the reliability of 
the expert’s methods.”

•	 “That	a	particular	discipline	is	or	is	not	‘scientific’	
tells a court little about whether conclusions from 
that discipline are admissible under Rule 702; at 
best, there will be some overlap between the factors 
that bear on a field’s status as ‘science’ and Daubert’s 
factors addressed to reliability. Reliability remains 
the polestar.”

•	 “Indeed,	as	our	discussion	of	the	various	Daubert fac-
tors suggests, many of them are guarantees that cross- 
examination and adversary testing will be possible: 
Testability ensures the basic possibility of meaningful 
cross- examination. Peer review and publication also 
provide raw material for the cross- examining attorney 
to confront the expert with. The existence of a known 
error rate may force an expert to admit to the limita-
tions of his or her methods. The maintenance of stan-
dards provides an objective benchmark to confirm 
that the expert did indeed follow her method. And so 
on. Since these factors were well- satisfied in this case, 
it was with confidence that the baton was passed from 
the Court to the adversary system.”

•	 “Second,	district	courts	will	generally	act	within	their	
discretion in excluding testimony of recalcitrant ex-
pert witnesses—those who will not discuss on cross- 
examination things like error rates or the relative 
subjectivity or objectivity of their methods. Testi-
mony at the Daubert hearing indicated that some la-
tent fingerprint examiners insist that there is no error 
rate associated with their activities or that the exami-
nation process is irreducibly subjective. This would be 
out-of-place under Rule 702. But we do not detect this 
sort of stonewalling on the record before us.”

•	 “Third,	this	case	does	not	announce	a	categorical	
rule that latent fingerprint identification evidence is 
admissible in this Circuit, though we trust that the 
foregoing discussion provides strong guidance. And 
as we explain in Velasquez, both Rule 702 and the 
Sixth Amendment’s Confrontation Clause permit 
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any criminal defendant to put the prosecution to its 
proof at trial. None of this, however, should be read 
to require extensive Daubert hearings in every case 
involving latent fingerprint evidence. The Supreme 
Court has emphasized that district courts ‘have 
the same kind of latitude in deciding how to test an 
expert’s reliability’ as they do in deciding ‘whether or 
not that expert’s relevant testimony is reliable.’”

•	 “At	best,	Mitchell	offers	a	modest	circumstantial	case	
that, if he had posed the question of the admissibil-
ity of defense expert testimony that fingerprint iden-
tification is unreliable, the District Court would have 
excluded it, contrary to Velasquez. But if the ques-
tion was never asked—and our review of the record 
suggests it was not—then it is hardly grounds for re-
versal that the District Court might have ruled incor-
rectly. Thus the District Court committed no error.”

Oddi v. Ford Motor Co.
234 F.3d 136 (3d Cir. 2000), cert. denied, 532 U.S. 921, 
121 S. Ct. 1357, 149 L. Ed. 2d 287 (2001)

Factual Summary
The plaintiff was injured when the bread truck he was 
operating struck a guardrail, with his product liability 
suit for enhanced injuries resulting. The district court 
excluded the plaintiff’s expert and granted summary 
judgment. One expert testified that he had not deter-
mined forces at initial impact, that he had not mea-
sured the strength or rigidity of the guardrail, and that 
he did not know how much force it took to bend the 
bumper	of	the	truck.	He	also	testified	that	he	had	“stud-
ied” bread trucks, but did not know who made them.

Key Language
•	 “Although	Daubert does not require a paradigm of 

scientific inquiry as a condition precedent to admit-
ting expert testimony, it does require more than 
the	haphazard,	intuitive	inquiry	that	[the	proffered	
expert]	engaged	in.”

In re TMI Litig.
193 F.3d 613 (3d Cir. 1999), amended, 199 F.3d 158 
(3d Cir. 2000), cert. denied sub nom General Pub. Utils. 
Corp. v. Abrams, 530 U.S. 1225, 120 S. Ct. 2238, 147 L. 
Ed. 2d 266 (2000)

Factual Summary
The factual history (and the opinion itself) is very pro-
tracted.	In	short,	class	actions	were	filed	in	connection	
with	the	nuclear	accident	that	occurred	at	Three	Mile	Is-
land. At a “mini-trial” involving a number of typical 

plaintiffs, the trial court excluded the overwhelming ma-
jority of testimony from the plaintiffs’ experts regarding 
dose/exposure and, having so excluded, granted sum-
mary judgment on the basis that the plaintiffs could not 
establish causation. The lengthy opinion discusses exclu-
sion of testimony from a variety of experts.

Key Language
•	 Regarding	testimony	from	two	experts	who	were	

prepared to offer causation opinions based on soil 
samples and dose estimates therefrom, the court 
stated,	“[The	proffered	experts]	sent	portions	of	the	
samples	to	the	Data	Chem	Laboratory.	Data	Chem’s	
analyses found that the overwhelming portion of the 
activity in the samples was the result of naturally 
occurring background radionuclides. The only fis-
sion	product	found…	was	cesium-	137.	[The	proffered	
expert]	testified	in	his	deposition	that	137	Ce	was	
‘ubiquitous’ because of fallout from nuclear weap-
ons testing and because it is a fallout product from 
the	Chernobyl	accident….	Consequently,	[the	expert]	
conceded that it was impossible to determine the 
source	of	the	137	Ce.	However,	[the	expert]	did	not	
modify his hypothesis as a result of the Data Chem 
findings….	[The	experts’]	failure	to	properly	revise	
their attribution of the gross radioactivity in the soil 
samples to fission products from the reactor accident 
is the antithesis of good science and dramatically 
undermines their proferred opinions.”

•	 Regarding	the	experts’	testimony	based	on	the	
assumption that certain levels of radioactivity were 
the result of fission products, although no specific 
radionuclides in soil samples were found, the court 
noted, “Although the Daubert/Paoli analysis does 
not preclude testimony merely because it may be 
based on an assumption, the supporting assumption 
must be sufficiently grounded in sound methodol-
ogy, and reasoning to allow the conclusion it sup-
ports to clear the reliability hurdle…. The data which 
[the	expert]	developed	from	his	flawed	methodol-
ogy was unreliable and it cannot be morphed into 
‘good science’ by scientifically valid mathematical 
back- extrapolation.”

•	 In	excluding	the	testimony	of	another	expert	who	
tried to engage in back- extrapolation, the court 
noted, quoting Joiner,	that,	“[N]oth	ing	in	either	
Daubert or the Federal Rules of Evidence requires 
a district court to admit opinion evidence which is 
connected to existing data only by the ipse dixit of 
the expert. A court may conclude that there is simply 
too great an analytical gap between the data and the 
opinion	proferred….	When	[the	expert’s]	ultimate	
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conclusions are examined, it is clear that they must 
be rejected, not simply because they could not ‘reli-
ably	flow	from	the	facts	known	to	the	expert	and	the	
methodology	used,’…	but	rather	because	they	fly	in	
the face of reality.”

•	 In	affirming	the	exclusion	of	the	testimony	of	yet	
another expert on causation, based on his dose 
estimates, which, if accurate, should have been dem-
onstrated by the occurrence of “significant human 
casualties,”	the	court	noted,	“That	didn’t	happen.	In	
short,	even	though	[the	expert’s]	dose	estimate	meth-
odology may be reliable, his conclusions based on that 
methodology are not. A reliable methodology ‘cannot 
sanitize an otherwise untrustworthy conclusion.’”

•	 In	affirming	the	exclusion	of	opinions	based	on	
“medical summaries” of nineteen persons whose 
blood had been studied, which summaries were pre-
pared not from the medical records but, instead, by 
employees of the plaintiffs’ counsel, the court noted, 
“Common sense alone suggests that such evidence 
is ‘based on an unreliable source of information.’… 
[The	proffered	expert]	did	not	have	good	grounds	to	
rely on them to arrive at her conclusion.”

•	 In	excluding	the	testimony	of	yet	another	expert	
who admitted that, when he was at the bound-
ary “between certainty and uncertainty… he would 
‘reach into his basket of tricks’ to pull out something 
which he thought deserved more weight,” the court 
noted, “Not unexpectedly, he always found some-
thing in his magical basket which caused the score to 
exceed nine and pass from uncertainty to certainty. 
However,	we	are	as	unimpressed	with	his	‘Felixian’	
basket of tricks as the District Court was.”

Perry v. Novartis Pharms. Corp.
564 F. Supp. 2d 452 (E.D. Pa. 2008)

Factual Summary
Manufacturer of a drug alleged to have caused lympho-
blastic lymphoma filed a motion to exclude plaintiff’s 
causation expert. While the court found that the first 
expert’s conclusion based upon the animal studies was 
based upon a reliable scientific approach, the court rea-
soned that the differential diagnosis procedure failed to 
adequately account for other possibilities of the minor’s 
lymphoma. The court held that plaintiff’s expert’s con-
clusions were therefore unreliable and inadmissible.

Key Language
•	 “It	is	also	true	that	the	expert’s	journey	from	gen-

eral causation to specific causation need not be just a 
two-step process. So long as, taken together, the ex-

perts are able to draw a chain of scientifically- reliable 
causal links that meets plaintiffs’ requirements under 
the substantive tort law, the evidence is admissible 
and it will be left to the jury to establish the relative 
credibility of the parties’ competing experts. Where, 
however, the expert reports leave wide, unexplained 
gaps in the causal chain, the evidence is not helpful to 
the trier of fact and must be excluded.”

•	 An	expert’s	conclusions	reached	on	the	basis	of	other	
studies could be sufficiently reliable where no epide-
miological studies have been conducted; however, no 
reliable scientific approach can simply ignore exist-
ing epidemiology.

Bauer v. Bayer A.G.
564 F. Supp. 2d 365 (M.D. Pa. 2008)

Factual Summary
Defendants filed a motion to preclude the opinion tes-
timony of plaintiffs’ expert. The court held that the 
expert’s laboratory results failed to support the expert’s 
hypothesis and that there was no support in the scien-
tific literature for the expert’s theory. The court further 
found that the expert’s failure to account for alterna-
tive causes supported a determination that the expert’s 
methodology was unreliable.

Key Language
•	 Testing	a	theory	is	not	always	necessary	to	show	that	
an	expert	employed	a	reliable	methodology.	How-
ever, an expert must offer “a good explanation as to 
why his or her conclusion remained reliable” not-
withstanding the absence of testing.

In re Human Tissue Prods. Liab. Litig.
582 F. Supp. 2d 644 (D. N.J. 2008)

Factual Summary
In	this	multi-	district	litigation,	the	defendants	moved	
to exclude plaintiffs’ general causation expert. The court 
found that the plaintiffs’ experts did not explain how 
their conclusions could be extrapolated from the results 
of various studies. The court held that there was no re-
liable evidence to show that the diseases in questions 
could be transmitted as opined by plaintiffs’ experts.

Key Language
•	 “Although	the	Court’s	inquiry	into	reliability	is	fo-

cused primarily ‘on principles and methodology, not 
on the conclusions that they generate,’ the Supreme 
Court has recognized that ‘conclusions and method-
ology are not entirely distinct from one another.’ A 
court cannot shy away from at least a limited review of 
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an expert’s conclusions ‘in order to determine whether 
they	could	reliably	flow	from	the	facts	known	to	the	
expert and the methodology used.’”

•	 “Where	there	is	little	direct	evidence	proving	an	
expert’s conclusions or in a developing area of medi-
cine and science, courts face particular challenges in 
determining whether the expert testimony is suffi-
ciently reliable based upon the scientific and medical 
information presented to the court.”

•	 “The	corollary	to	a	lack	of	literature	which	addresses	
general causation is that the core Daubert factors are 
not as helpful to the Court in assessing the reliabil-
ity of the experts’ theories.” Where plaintiffs’ experts 
opinions have not been tested, peer- reviewed, pub-
lished, or widely- accepted, the Court must consider 
other factors of reliability, such as the medical and 
scientific relationship between the expert’s opinion 
to theories and literature that have been established 
to be reliable, the qualifications of the expert wit-
ness, and the non- judicial uses to which the opinion 
has been rendered.

Montgomery v. Mitsubishi Motors Corp.
448 F. Supp. 2d 619 (E.D. Pa. 2006)

Factual Summary
Defendants moved to preclude the testimony of plain-
tiff’s automotive expert who sought to supplement his 
opinion with information regarding testing conducted 
by another vehicle test engineer on the same model 
vehicle involved in the case. The court granted defen-
dant’s motion to the extent that the expert’s report and 
testimony included unsubstantiated conclusions about 
alternate designs.

Key Language
•	 “The	Court	must	attempt	to	predict	what	the	Penn-

sylvania Supreme Court would decide in a case such 
as this one, where the plaintiff asserts a theory of 
defective design and presents an expert who would 
opine as to a general design that, he believes, would 
have fared better in the same circumstances, and 
whether the Pennsylvania Supreme Court would 
require the expert to have modeled and tested the 
proposed design.”

•	 “In	light	of	the	court’s	reasoning	in	Simmons	and	con-
sidering the requirement under Pennsylvania law that 
such	a	test	[regarding	proposed	designs]	be	conducted	
to establish the adequacy of the proposed design in 
cases involving crashworthiness, the Court concludes 
that the law demands more of the plaintiff asserting 
an alternative design than is present on this record.”

•	 “[The	expert’s]	singular	statement	that	‘[i]f	the	Mit-
subishi Montero Sport had been made wider and 
lower, it would not have an overturn limit response’ is, 
at best, a conclusory statement that provides no spe-
cific information regarding whether and how such an 
alternative design would have prevented this accident 
from occurring. As such, the Court holds that because 
Mr. Anderson conducted no testing to support such 
a statement, this portion of his report and testimony 
will be excluded.”

Heller v. Shaw Indus., Inc.
167 F.3d 146 (3d Cir. 1999)

Factual Summary
The plaintiff alleged respiratory injuries from vola-
tile organic compounds (VOCs) in the defendant’s car-
pet. The district court excluded the plaintiff’s proffered 
expert and granted summary judgment. The district 
court found that the proffered expert’s reliance on the 
temporal relationship between exposure and onset of 
symptoms and the absence of studies indicating the 
level at which exposure to VOCs would cause the plain-
tiff’s symptoms resulted in an insufficient factual foun-
dation for cause and effect and, at best, that all that 
could be said was that the exposure might be a cause of 
the claimed injuries. The Third Circuit affirmed.

Key Language
•	 “[W]e	have	no	problem	concluding	that	the	tempo-
ral	relationship	between	the	exposure	to	the	[defen-
dant’s]	carpeting	and	the	onset	of	[the	plaintiff’s]	
illness was questionable at best and exculpatory at 
worst. While the district court may not reject an 
expert’s conclusion simply because the court finds 
it wanting, it is surely within the court’s province to 
ensure that the conclusion, particularly a medical 
expert’s conclusion on causation, ‘fits’ with the data 
alleged to support it.”

•	 With	reference	to	the	exclusion	of	testimony	from	an	
expert who measured VOCs in the plaintiff’s home 
and attempted to offer opinions on cause and effect, 
the court noted, “Our decision does not turn, however, 
on	the	validity	of	[the	putative	expert’s]	air	sampling	
methodology….	The	level	of	VOCs	detected	by	[the	
putative	expert’s]	closet	tests,	even	if	they	all	could	
be attributed to the defendant’s carpet, were substan-
tially lower than any amounts ever known or believed 
to cause illnesses in humans; in fact, they appear to be 
extremely close to background amounts.”

•	 With	reference	to	“back-	extrapolation”	by	the	same	
expert, calculated to address the absence of factual 
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basis for his opinions, the court stated, “We express 
no opinion as to whether extrapolation back in time, 
using known levels of compounds and a scientifically 
valid mathematical formula for the extrapolation, 
would meet the standards of Rule 702 and Daubert…. 
Here,…	it	is	clear	that	[the	putative	expert’s]	formula	
for his extrapolation was based on speculation and 
estimation that was subject to gross error.”

•	 “[G]iven	the	patent	unreliability	of	[the	putative	ex-
pert’s]	back-	extrapolation	theory	and	the	fact	that	the	
closet tests did not indicate levels of VOCs anywhere 
near the levels found to cause illnesses in humans, we 
hold that the District Court did not abuse its discre-
tion	in	excluding	all	of	[his]	testimony.”

Fourth Circuit

United States v. Fitzgerald
80 F. App’x 857 (4th Cir. 2003)

Factual Summary
In	an	interlocutory	appeal,	the	government	sought	to	
reverse the district court’s ruling excluding the expert 
testimony of a psychologist in a prosecution for abusive 
sexual contact with minors. The district court excluded 
the testimony of Dr. Pinizzotto, finding, among other 
things, faulty methodology to opine that a child 
molester typically begins by friendship to gain the vic-
tim’s	trust.	In	affirming	the	district	court,	the	Fourth	
Circuit found faults in Dr. Pinizzotto’s methods under 
each of Daubert’s classic indicia of reliability.

Key Language
•	 “First,	testing.	Pinizzotto	states	in	his	affidavit	that	

certain ‘testing, evaluation and assessment meth-
ods establish behavioral patterns to target and seduce 
child victims.’ According to Pinizzotto, this testing 
has produced a body of data that corroborates and 
forms	a	basis	for	his	opinions.	He	cites	one	article	that	
discusses the application of the research to teachers 
and other school personnel who have molested chil-
dren.	However,	Pinizzotto’s	affidavit	does	not	provide	
any indication of how his theories have been tested 
or how the testing supports the conclusions he would 
offer. At bottom, we have little more than assertions 
about testing, and this is not enough to establish that 
Pinizzotto’s theory has been adequately tested.”

•	 “Second,	peer	review	and	publication.	Pinizzot-
to’s affidavit asserts that his theories have been pub-
lished and subjected to peer review. The publication 
list he provides shows that some of his work has been 
published, but there is no indication of what, if any, 

of his work has been peer reviewed. Pinizzotto’s affi-
davit also cites published articles and books writ-
ten by others on the techniques of child molesters, 
but there is no indication whether the works of these 
other authors have been peer reviewed either. We 
give Pinizzotto some credit for publication, but we 
simply do not know whether his work has been sub-
jected to peer review.”

•	 “Third,	known	or	potential	rate	of	error.	Pinizzotto’s	
materials do not mention error rate, so this factor is 
not satisfied.”

•	 “Fourth,	standards	for	application	of	the	theory.	Pin-
izzotto states that the studies he cites use ‘standards 
and controls appropriate for and approved for scien-
tifically valid psychological studies,’ but he does not 
say what these standards and controls are or whether 
he abides by them.”

•	 “Fifth,	acceptance	in	the	scientific	community.	Pin-
izzotto offers the conclusion that his opinions ‘are 
generally accepted within the relevant scientific 
community.’	He	does	not,	however,	provide	sufficient	
detail for this statement to be accepted.”

United States v. Prince-Oyibo
320 F.3d 494 (4th Cir. 2003)

Factual Summary
Defendant appealed his conviction of travel docu-
ment fraud. Prior to trial, defendant had taken and 
passed a polygraph test whether he knew his visa was 
altered or forged. The government’s motion to exclude 
the results of defendant’s polygraph examination was 
granted under the Fourth Circuit’s per se rule that the 
results of polygraph tests were inadmissible. The appel-
late court found that to the extent that Daubert threw 
into doubt the viability of the Fourth Circuit’s per se 
rule against polygraph evidence, the circuit’s post- 
Daubert rulings resolved those doubts in favor of the 
rule. Post- Daubert, only the en banc court had the 
authority to consider whether a per se rule was not via-
ble. Therefore, the district court had properly excluded 
the results of the polygraph test pursuant to the Fourth 
Circuit’s per se rule against polygraph evidence, and 
with no Daubert inquiry into the reliability of the 
expert testimony. Defendant maintained that recent 
advances in polygraph testing had rendered it suffi-
ciently reliable for admission under the standard enun-
ciated by the Supreme Court in Daubert.

Key Language
•	 “The	qualification	that	polygraph	evidence	is	per	se	

inadmissible only if offered ‘to bolster or undermine 
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credibility’ becomes clear through our pre- Daubert, 
Council Oil case. There, the Government had offered 
expert testimony on the credibility of a key Govern-
ment witness and the trial court had refused to per-
mit cross- examination of the expert concerning the 
results of a polygraph test taken by the Government 
witness. We held that the polygraph results should 
have been admitted as an attack on the basis of the 
expert’s opinion, although not as a direct attack on 
the credibility of the Government witness himself.”

•	 “Our	per	se	bar	on	the	admission	of	polygraph	evi-
dence pre-dates Daubert. We established our rule 
pursuant to the ‘Frye test,’ which, until replaced 
by Daubert in 1993, was for decades the dominant 
standard governing the admissibility of scientific 
evidence.”

•	 “Though	Daubert maintained ‘general acceptance’ 
as one of the relevant factors to weigh in the decision 
of whether to admit proffered expert evidence, the 
Court held that the Federal Rules of Evidence require 
that a district court ultimately resolve questions of 
admissibility on the basis of a broader assessment of 
reliability.”

•	 “At	the	very	least,	by	reserving	the	reliability	assess-
ment to the district courts, Daubert throws into doubt 
the viability of our per se rule that the results of an ac-
cused’s or a witness’s polygraph test are inadmissible 
to	bolster	or	undermine	credibility.	Under	one	possi-
ble interpretation of Daubert, the court below should 
give Prince-Oyibo the opportunity to present evidence 
in support of his claim of polygraphy’s newfound reli-
ability; and, if it is satisfied that polygraphy is indeed 
today reliable (a matter on which we express no opin-
ion), that court should be free to admit the polygraph 
test results in evidence. The question remains, how-
ever, whether we, as a three-judge panel, are free to 
adopt such an interpretation today.”

•	 “These	distinctions	notwithstanding,	we	conclude	
that, to the extent that Daubert’s alteration of the le-
gal landscape threw into doubt the viability of our per 
se rule against polygraph evidence, Ruhe and Sanchez 
effectively resolved those doubts in favor of the rule. 
In	each	case,	we	treated	our	pre- Daubert polygraph 
decisions as continuing to carry precedential force.”

United States v. Crisp
324 F.3d 261 (4th Cir. 2003)

Factual Summary
Defendant was convicted of multiple charges arising 
from an armed bank robbery. Defendant appealed, ar-
guing that the disciplines of forensic fingerprint analy-

sis and forensic handwriting analysis did not satisfy the 
criteria for expert opinion testimony under the Daubert 
standard. The court held the district court was within 
its discretion to accept the consensus of the expert and 
judicial communities that the fingerprint identifica-
tion technique was reliable because defendant offered 
no valid reason why the general acceptance of the prin-
ciples underlying fingerprint identification had been 
misplaced. The court found that the requisite standards 
controlling the technique’s operation existed because 
fingerprint analysts were held to a consistent “points 
and characteristics” approach to identification and an-
alysts were consistently subjected to testing and profi-
ciency requirements. The opinions of the handwriting 
expert were admitted because handwriting comparison 
analysis had achieved widespread acceptance in the ex-
pert community. The convictions were affirmed.

Key Language
•	 “While	we	have	not	definitively	assessed	the	admis-

sibility of expert fingerprint identifications in the 
post- Daubert era, every Circuit that has done so has 
found such evidence admissible.”

•	 “In	his	challenge	to	the	admissibility	of	the	finger-
print evidence, Crisp begins with the contention that 
the basic premises underlying fingerprint identifica-
tion have not been subjected to adequate testing. The 
two premises that he singles out as requiring more 
searching scrutiny are: (1) that no two persons share 
the same fingerprint; and (2) that fingerprint exam-
iners are able to make reliable identifications on 
the basis of small, distorted latent fingerprint frag-
ments.	In	support	of	his	assertions,	Crisp	notes	that	
the expert in this case, Brannan, was unable to ref-
erence any study establishing that no two persons 
share the same fingerprint; she was able only to tes-
tify that no study had ever proven this premise false. 
In	addition,	Crisp	contends	that	the	Government	
itself seems unsure of the reliability of fingerprint 
evidence: in particular, Crisp notes that the National 
Institute	of	Justice,	an	arm	of	the	Department	of	Jus-
tice, issued a solicitation for fingerprint validation 
studies in March of 2000. This solicitation calls for 
‘basic research to determine the scientific validity of 
individuality in friction ridge examination,’ and also 
seeks the development of standard procedures for 
fingerprint comparisons and for the testing of those 
procedures	once	adopted.	National	Institute	of	Jus-
tice, Forensic Friction Ridge (Fingerprint) Examina-
tion Validation Studies 4 (Mar. 2000).”

•	 “Crisp	next	maintains	that,	because	the	basic	prem-
ises behind fingerprint analysis have not been prop-
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erly tested, there can be no established error rates. 
He	also	asserts	that	fingerprint	examiners	operate	
without uniform, objective standards, noting that 
Brannan herself testified that there is no generally 
accepted standard regarding the number of points of 
identification necessary to make a positive identifi-
cation. Finally, Crisp contends that, while fingerprint 
analysis has gained general acceptance among fin-
gerprint examiners themselves, this factor should be 
discounted because, according to Crisp, the relevant 
community ‘is devoid of financially disinterested 
parties such as academics.’”

•	 “While	the	principles	underlying	fingerprint	identi-
fication have not attained the status of scientific law, 
they nonetheless bear the imprimatur of a strong 
general acceptance, not only in the expert commu-
nity, but in the courts as well.”

•	 “Put	simply,	Crisp	has	provided	us	no	reason	today	
to believe that this general acceptance of the prin-
ciples underlying fingerprint identification has, for 
decades, been misplaced. Accordingly, the district 
court was well within its discretion in accepting at 
face value the consensus of the expert and judicial 
communities that the fingerprint identification tech-
nique is reliable.”

•	 “In	addition	to	a	strong	expert	and	judicial	consen-
sus regarding the reliability of fingerprint identifica-
tion, there exist the requisite ‘standards controlling 
the technique’s operation.’”

•	 “As	Brannan	testified,	while	different	agencies	may	
require different degrees of correlation before per-
mitting a positive identification, fingerprint analysts 
are held to a consistent ‘points and characteristics’ 
approach to identification. Analysts are also consis-
tently subjected to testing and proficiency require-
ments. Brannan’s testimony is entirely in keeping 
with the conclusions of the post- Daubert courts that 
uniform standards have been established ‘through 
professional training, peer review, presentation of 
conflicting	evidence	and	double	checking.’”

Westberry v. Gislaved Gummi AB
178 F.3d 257 (4th Cir. 1999)

Factual Summary
The plaintiff employee and his wife sued for dam-
ages suffered as a result of an alleged failure to warn 
of the danger of the talcum powder lubricant defen-
dant placed on levered gaskets it manufactured and the 
plaintiff’s employer used in window frames. The plain-
tiff proffered a physician to testify to the issue of cau-
sation. The court initially held that the district court 

erred in failing to undertake a determination of the 
reliability and relevance of the evidence as required by 
Rule 702, noting that the analysis was applicable to all 
expert testimony. The court then engaged in an inde-
pendent analysis of reliability and found the testimony 
reliable.	It	disagreed	with	the	defendant’s	argument	
that the testimony was unreliable as not based on epi-
demiological studies, peer review, published studies, 
animal	studies,	or	laboratory	data.	Under	the	circum-
stances, the court found the physician’s reliance on dif-
ferential diagnosis and temporal relationship between 
exposure and onset or worsening of symptoms suffi-
cient to establish reliability.

Key Language
•	 Differential	diagnosis	“has	widespread	acceptance	

in the medical community, has been subject to peer 
review, and does not frequently lead to incorrect 
results.”

•	 The	physician’s	evidence	was	not	unreliable	because	
he could not “rule in” talc since he had no means of 
accurately assessing what level of exposure was ade-
quate to produce the signs of irritation the plaintiff 
experienced.	“[W]hile	precise	information	concern-
ing the exposure necessary to cause specific harm 
to humans and exact details pertaining to the plain-
tiff’s exposure are beneficial, such evidence is not 
always available, or necessary, to demonstrate that a 
substance is toxic to humans given substantial expo-
sure and need not invariably produce the basis for an 
expert’s opinion on causation.” The testimony con-
cerning “the level of airborne talc was adequate to 
permit	a	fact	finder	to	conclude	that	[the	plaintiff]	
was exposed to high concentrations of airborne talc, 
and there was no dispute that exposure to high con-
centrations of airborne talc could cause irritation.”

•	 “Of	course,	the	mere	fact	that	two	events	correspond	
in time does not mean that the two necessarily are 
related in any causative fashion. But, depending on 
the circumstances, a temporal relationship between 
exposure to a substance and the onset of a disease 
or a worsening of symptoms can provide compelling 
evidence of causation.”

•	 Additionally,	the	circuit	court	determined	the	testi-
mony was not unreliable because the physician could 
not “rule out” all other potential causes. “The alterna-
tive potential causes suggested by a defendant affect 
the weight that the jury should give the expert’s testi-
mony and not the admissibility of that testimony un-
less	the	expert	can	offer	no	explanation	for	why	[he]	
has	concluded	[any	alternative	cause	offered	by	the	
opposing	party]	was	not	the	sole	cause.”
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United States v. Rose
672 F. Supp. 2d 723 (D. Md. 2009)

Factual Summary
Defendant, indicted on charges of attempted carjacking 
resulting in death challenged the admissibility of finger-
print evidence. Defendant contended that the methodol-
ogy of fingerprinting is not reliable. The court held that 
fingerprint identification based upon ACE-V methodol-
ogy was generally acceptable in the scientific commu-
nity, had a low incidence of erroneous misidentifications 
and was sufficiently reliable to be admissible in the case.

Key Language
•	 “Fingerprint	identification	evidence	based	on	the	ACE-

V methodology is generally accepted in the relevant 
scientific community, has a very low incidence of erro-
neous misidentifications, and is sufficiently reliable to 
be admissible under Fed. R. Evid. 702 generally.”

Howerton v. Arai Helmet, Ltd.
358 N.C. 440 (N.C. 2003)

Factual Summary
A consumer brought an action against the manufac-
turer of a motorcycle helmet and others, based on 
injuries sustained when he had an accident while rid-
ing his motorcycle. The trial court entered summary 
judgment for the manufacturer. Before trial, the trial 
court granted the manufacturer’s motion to exclude 
the testimony of the plaintiff’s experts on the issue of 
causation, and it relied on Daubert in reaching its deci-
sion. Reversing the judgments below, the court held 
that North Carolina was not, nor had it ever been, a 
Daubert jurisdiction. Rather, the court found that the 
North Carolina law which coalesced in Goode estab-
lished a more workable framework for ruling on the 
admissibility of expert testimony.

Key Language
•	 “As	discussed	in	Goode, the requirement of reliabil-

ity is nothing new to the law of scientific and technical 
evidence in North Carolina and, indeed, pre-dates the 
federal court’s adoption of the Daubert standard.”

•	 “Under	Goode, to determine whether an expert’s 
area of testimony is considered sufficiently reliable, 
‘a court may look to testimony by an expert specif-
ically relating to the reliability, may take judicial 
notice, or may use a combination of the two.’”

•	 “Initially,	the	trial	court	should	look	to	precedent	for	
guidance in determining whether the theoretical or 
technical methodology underlying an expert’s opin-
ion is reliable.”

•	 “Where,	however,	the	trial	court	is	without	prece-
dential guidance or faced with novel scientific the-
ories, unestablished techniques, or compelling new 
perspectives on otherwise settled theories or tech-
niques,	a	different	approach	is	required.	Here,	the	
trial court should generally focus on the follow-
ing nonexclusive ‘indices of reliability’ to determine 
whether the expert’s proffered scientific or technical 
method of proof is sufficiently reliable: ‘the expert’s 
use of established techniques, the expert’s profes-
sional background in the field, the use of visual aids 
before the jury so that the jury is not asked ‘to sac-
rifice	its	independence	by	accepting	[the]	scientific	
hypotheses on faith,’ and independent research con-
ducted by the expert.’”

•	 “Within	this	general	framework,	reliability	is	thus	
a preliminary, foundational inquiry into the basic 
methodological adequacy of an area of expert testi-
mony. This assessment does not, however, go so far 
as to require the expert’s testimony to be proven con-
clusively reliable or indisputably valid before it can 
be	admitted	into	evidence.	In	this	regard,	we	empha-
size the fundamental distinction between the admis-
sibility of evidence and its weight, the latter of which 
is a matter traditionally reserved for the jury.”

•	 “Based	on	our	review	of	these	well-	settled	principles	
of North Carolina law governing the admissibility of 
expert testimony under North Carolina Rule of Evi-
dence 702, we are satisfied that our own approach 
is distinct from that adopted by the federal courts. 
Contrary to the conclusion of the Court of Appeals, it 
is not ‘eminently clear’ that North Carolina adopted 
the Daubert standard.”

•	 “We	did	not	do	so	because	we	are	not	satisfied	that	
the federal approach offers the most workable solu-
tion to the intractable challenge of separating reliable 
expert opinions from their unreliable counterparts, 
of distinguishing science from pseudoscience, or of 
discerning where in this ‘twilight zone’ a ‘scientific 
principle or discovery crosses the line between the 
experimental and demonstrable stages.’ Obviously, 
there are no easy solutions to the inherent difficulties 
of determining the legal reliability of scientific and 
technical hypotheses. While the law works towards 
conclusiveness and finality, science operates on an 
evolving continuum of probabilities and likelihoods 
that, in many instances, is not consonant with the le-
gal	paradigm.	In	light	of	this	dilemma,	our	challenge	
is to define a standard of admissibility that does not 
create more problems than it solves and that does not 
raise more questions than it answers.”
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Gross v. King David Bistro, Inc.
83 F. Supp. 2d 597 (D. Md. 2000)

Factual Summary
The plaintiff brought suit against the defendant after 
consuming tainted tuna fish salad provided by the de-
fendant. The food caused thirty five persons to become 
ill with shigellosis. The plaintiff further alleged that 
the shigellosis caused her to contract fibromyalgia syn-
drome. The defendant moved to exclude the expert tes-
timony	of	Dr.	Hoffman	who	opined	that	the	shigellosis	
caused	the	fibromyalgia.	In	granting	the	motion	to	ex-
clude and subsequent partial summary judgment mo-
tion, the court noted that the inferences drawn by Dr. 
Hoffman	were	too	attenuated	from	accepted	medical	
studies.	Likewise,	the	plaintiff’s	diagnosis	of	fibromy-
algia occurred over year following her contraction of 
shigellosis, calling into question the causal relationship.

Key Language
•	 “Plaintiffs	contend	that	Hoffman’s	opinion	is	reli-

able since it is based on studies in the medical liter-
ature,	the	temporal	relationship	between	[plaintiff’s]	
infection and the onset of fibromyalgia, a differential 
diagnosis	of	[plaintiff’s]	condition,	and	his	experi-
ence and training as a rheumatologist. Therefore, in 
determining	the	reliability	of	Hoffman’s	testimony,	I	
will evaluate his opinion in light of the methodology 
he employed.”

•	 “Plaintiffs	submit	three	studies	purporting	to	show	a	
causal link between an infectious disease and fibro-
myalgia.	However,	far	from	solidifying	Hoffman’s	
proposed testimony, these studies only support the 
conclusion that the pathogenesis of fibromyalgia 
remains in doubt. For instance, in one article the 
authors begin their discussion by noting that ‘despite 
intensive research, major gaps in our understanding 
of the pathogenesis of FS still remain.’”

•	 “From	these	studies,	Hoffman	would	testify	that	
[plaintiff’s]	fibromyalgia	was	caused	by	the	shigello-
sis infection. At this time the empirical data is sim-
ply too nascent and tepid to support his conclusion. 
The medical studies themselves acknowledge that 
the causes of fibromyalgia are unknown. At best, 
these studies only suggest that there is an associa-
tion	between	infections	and	fibromyalgia.	However,	
as one of the studies discusses, there are many con-
founding factors that muddle even this association. 
Even assuming arguendo that the articles suggest a 
causal relationship with these specific viral and spi-
rochete	infections,	Hoffman	fails	to	explain	why	shi-
gella bacteria is analogous and might cause a similar 

outcome.	His	opinion	is	simply	too	far	removed	from	
the foundational evidence.”

•	 “Plaintiffs	also	rely	on	Hoffman’s	use	of	the	clin-
ical technique known as ‘differential diagnosis,’ 
which included plaintiff’s lack of response to ste-
roid	treatment.	According	to	Hoffman,	plaintiff’s	
failure to respond to steroid treatment ruled out her 
pre- existing connective tissue disorder as the cause 
of her symptoms. Plaintiffs argue that, under West-
berry, differential diagnosis is a permissible basis for 
expert testimony. The Fourth Circuit stated ‘that a 
reliable differential diagnosis provides a valid foun-
dation	for	an	expert	opinion.’	Although	[plaintiff’s]	
failure to respond to steroid treatment may be suf-
ficient to rule out connective tissue disorder, it does 
nothing to demonstrate that shigellosis was the 
cause of her symptoms. Standing alone, her unre-
sponsiveness to steroid treatment is not a reliable 
foundation for expert opinion.”

Fifth Circuit

Guy v. Crown Equip. Corp.
394 F.3d 320 (5th Cir. 2004)

Factual Summary
The Fifth Circuit affirmed the district court’s exclusion 
of a plaintiff’s expert witness in a product defect case. 
The plaintiff was injured when her leg was crushed be-
tween a standup forklift she was operating and a rail-
ing in the warehouse in which she worked. The plaintiff 
sought	to	offer	the	testimony	of	an	expert,	Lohman,	who	
would testify that the design was defective because the 
forklift did not have a restraining system for its operator.

Key Language
•	 “Lohman’s	January	report	opined:	the	forklift	was	

unreasonably dangerous because it did not have a 
mechanism to restrain the operator to the operator 
compartment; and either an operator- compartment 
closure (metal or textile door) or an operator body 
restraint could have prevented Guy’s injuries. That 
report, however, did not state which design alter-
native	Lohman	preferred;	did	not	refer	to	specific	
designs Crown could adopt as alternatives; did not 
estimate the cost to Crown of either design; and did 
not state whether the design alternatives would sat-
isfy	the	standard	for	a	MPLA	feasible	design	alter-
native—whether they would impair the usefulness, 
utility desirability, or practicality of the forklift.”

•	 “The	district	court	did	not	exclude	Lohman	solely	on	
his failure to test. The court also found: as close to the 
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August	trial	as	his	30	April	deposition,	Lohman	had	
not reached any concrete conclusions about the best 
design	alternative;	although	Lohman	professed	to	
prefer a restraining system to a door, he never speci-
fied which design he planned to support at trial, and, 
therefore, defendants did not have sufficient oppor-
tunity, before trial, to prepare a reply to his proposed 
opinions;	and	Lohman	presented	conceptual	sugges-
tions, instead of specifically formulated opinions.”

•	 “The	district	court	did	not	base	its	decision	on	Lohm-
an’s	inability	to	test	the	door	design.	Instead,	its	deci-
sion	was	based	on	Lohman’s	inability,	so	close	to	trial,	
to definitively offer a specific feasible design alterna-
tive.	It	was	not	until	his	9	May	(second)	report	that	
Lohman	mentioned,	as	a	feasible	design	alternative,	
the door already manufactured by Crown for Ford. 
Even then, he used equivocal language, showing he 
had not closely studied this design. For example, al-
though	Lohman	estimated	the	per-	forklift	cost	of	the	
door, he only concluded cursorily, in the language of 
the	MPLA,	that	the	door	would	not	impair	the	fork-
lift’s utility, usefulness, practicality or desirability. 
The district court did not commit manifest error in 
ruling	inadmissible	Lohman’s	proposed	testimony	
concerning a door as a feasible design alternative.”

Vargas v. Lee
317 F.3d 498 (5th Cir. 2003)

Factual Summary
The court admitted expert testimony opining that a 
truck accident caused the injured party to develop 
symptoms	of	fibromyalgia	syndrome.	In	a	previous	
case, the court of appeals had determined that the the-
ory that trauma caused fibromyalgia did not satisfy 
the Daubert factors for reliability of expert testimony. 
The court of appeals here considered whether scien-
tific understanding of fibromyalgia syndrome had pro-
gressed sufficiently since the court’s previous decision 
to permit the admission of the injured party’s expert’s 
testimony. The court concluded that it had not. The 
injured party offered two studies, neither of which 
indicated that medical science had determined with 
any degree of reliability that trauma could cause fibro-
myalgia. Therefore, the court found, the admission of 
the expert’s testimony was an abuse of discretion.

Key Language
•	 “After	reviewing	the	materials	submitted	in	support	of	

the expert testimony, we determined that the theory 
that trauma causes fibromyalgia did not satisfy the 
Daubert factors or any other standard of reliability.”

•	 Citing	Black v. Food Lion, Inc., 171 F.3d 308 (5th Cir. 
1999):	“We	concluded	that	‘neither	[plaintiff’s	expert]	
nor medical science knows the exact process that 
results in fibromyalgia or the factors that trigger the 
process. Absent these critical scientific predicates, 
for which there is no proof in the record, no scientif-
ically reliable conclusion on causation can be draw.’ 
We therefore held that the admission of the expert 
testimony constituted an abuse of discretion and 
remanded the case for recalculation of damages.”

•	 “The	second	of	the	studies	presented	by	plaintiff	
examined the incidence of fibromyalgia syndrome 
in	a	group	of	Israeli	patients	who	had	suffered	inju-
ries to the neck and the lower extremities. Although 
the Buskila Study stated that ‘trauma may cause 
[fibromyalgia	syndrome],’	it	also	acknowledged	that	
‘the present data in the literature are insufficient to 
indicate whether causal relationships exist between 
trauma	and	[fibromyalgia]’	and	called	for	further	
studies ‘addressing the issue of trauma (especially, 
neck	trauma)	and	[fibromyalgia].’	These	studies	only	
bolster our conclusion in Black that expert testi-
mony on the causation of fibromyalgia syndrome 
by trauma is not sufficiently reliable to be admitted 
under Rule 702.”

•	 “The	plaintiff	also	produced	two	opinion	pieces,	nei-
ther of which establishes the reliability of Dr. Gaber’s 
testimony. The first of these—an editorial arguing 
that fibromyalgia syndrome can legitimately render 
a patient disabled—refers to the ‘apparent initiation 
of	[fibromyalgia]	by	a	traumatic	incident,	such	as	a	
road traffic accident.’”

•	 “While	possibly	relevant	to	Daubert’s general accep-
tance factor, this statement of opinion is insufficient, 
by itself, to establish the reliability of Dr. Gaber’s 
testimony.”

•	 “The	district	court	also	relied	upon	Dr.	Gaber’s	tes-
timony during the Daubert hearing that a high per-
centage of his fibromyalgia patients stated that their 
symptoms appeared following a traumatic injury. 
This observation, however, is not sufficient to demon-
strate the reliability of Dr. Gaber’s theory that fibro-
myalgia is caused by trauma, particularly in light of 
the lack of scientific support for that conclusion.”

•	 “Because	nothing	in	the	record	alters	the	outcome	
reached in Black, we conclude that the admission of 
Dr. Gaber’s testimony was an abuse of discretion. 
We do not, however, purport to hold that trauma 
does not cause fibromyalgia syndrome or that the 
admission of expert testimony on that subject is per-
manently foreclosed. Medical science may some-



506 ❖ The Daubert Compendium ❖ 2011

day determine with sufficient reliability that such a 
causal relationship exists.”

Watkins v. Telsmith, Inc.
121 F.3d 984 (5th Cir. 1997)
Note: While the language of this case and its holding turn on 
the expert’s failure to test his hypotheses, from a logical basis, 
the failure to test necessarily means the expert did not have a 
factual basis for his opinions.

Factual Summary
The plaintiff’s decedent was crushed when a wire rope 
supporting a conveyor snapped, and his widow sued 
on products liability theories. The plaintiff proffered an 
expert who proposed to offer opinions regarding alter-
native design. The district court excluded the opinions 
and, having done so, entered judgment for the defen-
dant as a matter of law. The Fifth Circuit affirmed.

Key Language
•	 “[T]he	proper	methodology	for	proposing	alternative	

designs includes more than just conceptualizing pos-
sibilities. The district court appropriately noted the 
lack of testing of any of the proposed alternatives.”

•	 “Second,	the	fact	that	[the	proffered	expert]	had	
‘seen’ conveyors with hydraulic cylinders, outriggers, 
and stop-plates, without more information regarding 
the types of conveyors and their intended functions, 
does not save his testimony from its lack of empirical 
support.”

•	 “Furthermore,	[the	proffered	expert]	did	not	even	
make any drawings or perform any calculations that 
would allow a trier of fact to infer that his theory that 
the conveyor design was defective and that alternative 
designs would have prevented the accident without 
sacrificing utility were supported by valid engineer-
ing principles. Any calculations or sketches he made 
he did not consider important enough to keep.”

Johnson v. Big Lots Stores, Inc.
2008 U.S. Dist. Lexis 35316 (E.D. La. 2008)

Factual Summary
Current and former store managers brought suit against 
defendant	for	unpaid	overtime	wages	under	the	FLSA.	
The defendant filed a motion to exclude the report and 
related testimony of plaintiff’s expert economist and 
statistician, as well as plaintiff’s expert witness on com-
pliance with overtime exemption. The court found that 
the	survey	methodology	did	not	contain	flaws	to	render	
the expert’s opinions inadmissible. The questions posed 
were	sufficiently	clear	and	unbiased.	In	addition,	the	

expert’s opinion on employer profit motive was admis-
sible, as it was related to whether the defendant acted in 
a reckless disregard of the statute.

Key Language
•	 “[S]urveys	‘are	admissible,	if	they	are	pertinent	to	

the inquiry, upon a showing that the poll is reliable 
and was compiled in accordance with accepted sur-
vey methods.’”

•	 “[T]echnical	inadequacies	in	a	survey,	such	as	the	
format of the question or the manner in which the 
survey was taken, do not affect admissibility, but 
rather bear on the weight that the factfinder, in this 
case the Court, should accord the data.”

•	 “[S]urvey[ ]	facts	and	data	need	not	be	indepen-
dently admissible at trial for an expert to testify as to 
an opinion based on them, so long as the methodol-
ogy is ‘of a type reasonably relied upon by experts in 
the particular field in forming opinions or inferences 
upon the subject.’”

•	 “One	of	the	considerations	for	determining	the	
admissibility of an expert opinion is whether the 
technique employed is generally accepted by other 
experts in the field.”

•	 “Potential	flaws	in	the	survey	such	as	those	are	not	
grounds to exclude it altogether. They do present 
grounds, however, for vigorous cross- examination at 
trial.”

Lott v. Rental Serv. Corp.
2006 U.S. Dist. LEXIS 21413 (D. Miss. 2006)

Factual Summary
In	another	products	liability	action	alleging	defective	
design, the plaintiff was injured in an industrial acci-
dent involving a boom lift. The defendant sought to ex-
clude the plaintiff’s expert on the basis that his opinions 
lacked the foundation or methodology sufficient to ren-
der	them	reliable.	Expert	G.	Fred	Liebkemann	would	
have testified that the lift was defectively designed be-
cause there was a blind area behind the turret; the lift 
had a motion alarm, but not a unique reverse travel 
alarm; the output of the alarm it did have should have 
been directed into the blind area and was excessively 
loud; the rotating strobe light was improperly placed 
so that it did not shine into the blind area; and the ma-
chine	was	not	equipped	with	fenders.	However,	the	
court found that his testimony was unreliable due to the 
expert’s failure to use facts to support his conclusions.

Key Language
•	 “He	inspected	the	lift	on	one	occasion	and	then	ob-



Chapter 13 ❖ Lack of Reliable Foundation ❖ 507

served only one function of the lift traveling for-
ward	and	then	in	reverse	to	its	original	position.	He	
did	not	observe	the	lift	in	a	work	environment.	He	
did no research, performed no tests—except for ob-
serving the blind spot from the platform and listen-
ing to the alarm with tape covering it—and took no 
measurements on the lift relative to its characteris-
tics	as	related	in	his	reports.	He	inspected	the	lift	on	
one occasion and then observed only one function 
of the lift—traveling forward and then in reverse to 
its	original	position.	He	did	not	observe	the	lift	in	a	
work	environment.	He	did	no	research,	performed	no	
tests—except for observing the blind spot from the 
platform and listening to the alarm with tape covering 
it—and took no measurements on the lift relative to 
its characteristics as related in his reports.”

•	 “In	his	May	20,	2005	report	Mr.	Liebkemann	
acknowledged that the boom lift was equipped with 
an optional motion alarm that sounded upon any 
movement of the machine or the boom or the plat-
form. Although he finds fault with there being no 
‘reverse signal alarm readily recognizable by pedes-
trian workers as a reverse travel alarm,’ his deposi-
tion testimony reveals no support for his contention 
that the lift should have had such an alarm.”

•	 “None	of	the	standards	or	regulations	that	he	relied	
upon in formulating his opinions require a reverse 
signal alarm. With respect to the so-called misdirec-
tion	of	the	alarm,	Liebkemann	could	point	to	noth-
ing to support his opinion that the alarm’s audible 
output should be directed in the area behind the tur-
ret, not even another manufacturer.”

Sixth Circuit

Best v. Lowe’s Home Ctrs., Inc.
563 F.3d 171 (6th Cir. 2009)

Factual Summary
On appeal, plaintiff argued that the district court 
improperly excluded her expert’s testimony. The dis-
trict court found that the method employed by the 
doctor in reaching his conclusions was unscientific 
speculation. The Circuit Court stated that the district 
court failed to recognize that the method used by the 
expert is a valid technique that often underlies reliable 
medical-	causation	testimony.	In	overturning	the	dis-
trict court’s decision, the Circuit Court held that the 
expert’s methodology met the minimum threshold for 
admissibility under Daubert.

Key Language
•	 “This	court	recognizes	differential	diagnosis	as	‘an	

appropriate method for making a determination of 
causation for an individual instance of disease.’”

•	 “Not	every	opinion	that	is	reached	via	a	differential-	
diagnosis method will meet the standard of reliabil-
ity required by Daubert…. The problem is that no 
case in this circuit has previously provided detailed 
guidance for the district courts in separating reliable 
differential diagnoses from unreliable ones. We find 
the Third Circuit’s opinion in the case of In re Paoli 
Railroad Yard PCB Litigation, 35 F.3d 717 (3d Cir. 
1994), instructive in this regard.”

•	 “We	hereby	adopt	the	following	differential-	diagnosis	
test, adapted from the Third Circuit’s well- reasoned 
opinion: A medical- causation opinion in the form of 
a doctor’s differential diagnosis is reliable and admis-
sible where the doctor (1) objectively ascertains, to 
the extent possible, the nature of the patient’s injury, 
(2) “rules in” one or more causes of the injury using a 
valid methodology, and (3) engages in “standard di-
agnostic techniques by which doctors normally rule 
out alternative causes” to reach a conclusion as to 
which cause is most likely.”

Bureau v. State Farm Fire & Cas. Co.
129 F. App’x 972 (6th Cir. 2005)

Factual Summary
Homeowners	filed	suit	for	benefits	under	a	homeown-
er’s policy, seeking recovery for repairs necessary due 
to alleged mold damage to their home. The homeown-
ers alleged that the district court erred in denying their 
motion to exclude the testimony of the defendant’s 
expert,	Michael	Neuman.	In	affirming	the	district	
court’s decision, the Sixth Circuit found that Neu-
man’s conclusion that the mold damage was caused 
by a leaky roof that should have been replaced several 
years earlier and not a storm was supported by facts 
and methodology.

Key Language
•	 “The	Bureaus	further	argue	that	Mr.	Neuman	was	

unreliable regarding the length and extent of water 
infiltration through the roof because ‘there is no au-
thoritative text that he can identify to state that the 
water staining he found in the attic was more than five 
(5) years old, and that there is no peer reviewed scien-
tifically valid work that would allow him to determine 
how long the roof had allegedly been leaking.’”

•	 “This	Court	has	previously	upheld	limited	comments	
and findings of a district court regarding the reliabil-
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ity of an expert’s methods where such methods are 
relatively uncontroversial.”

•	 “During	deposition	and	trial,	Mr.	Neuman	testified	
solely as to his visual inspection of the roof and attic 
and the water- damage he found therein. Mr. Neu-
man did not use any sophisticated equipment dur-
ing his inspection, such as a moisture meter, that 
would mislead the jury with the imprimatur of tech-
nical or scientific veracity. Rather, Mr. Neuman 
simply described the dry rot, water marks, efflores-
cence, missing or damaged shingles, and warped 
roof decking, which were supported by photographic 
evidence. Nor is Mr. Neuman’s testimony that the 
structure ‘should have been reroofed at least five 
years ago’ inherently misleading or unreliable given 
his undisputed qualifications as a construction engi-
neer. As the district court notes, the extent to which 
the roof was leaky prior to the August 2 storm is rel-
evant in determining whether moisture and water 
penetrated	the	interior	of	the	Crocker	House	as	a	
result of long-term maintenance issues, or solely as 
a	result	of	August	2	storm.	In	other	words,	given	the	
relatively uncontroversial nature of his testimony, 
and the district court’s knowledge of Mr. Neuman’s 
methodology and awareness of the standard under 
Daubert, it was not error to allow the testimony.”

Mohney v. USA Hockey, Inc.
138 F. App’x 804 (6th Cir. 2005)

Factual Summary
This case arose out of a hockey accident in which an 
amateur hockey player crashed into the boards causing 
a	spinal	injury	leaving	him	paralyzed.	In	a	suit	against	
the manufacturers of the hockey helmet and a face-
mask which was attached to the helmet by screws and 
“J-clips,” the plaintiffs alleged products liability claims. 
On appeal, the plaintiffs claimed that the district court 
erred in excluding the testimony of two expert wit-
nesses, a mechanical engineer and a biomechanical 
engineer. The biomechanical engineer was excluded be-
cause his mathematical calculations and methods were 
deemed	unreliable.	Likewise,	the	district	court	excluded	
the mechanical engineer on the basis that he failed to 
conduct adequate testing to support his conclusion that 
the helmet was defective. The Sixth Circuit affirmed.

Key Language
•	 “Dr.	Collins’	analysis	was	based	on	his	personal	
review	of	the	helmet	and	mask.	His	research	
included watching the videotape of the incident and 
performing measurements of the helmet and mask, 

then incorporating such observations and mea-
surements into mathematical calculations based on 
Newton’s	Laws	of	Physics,	a	recognized	and	valid	sci-
entific method. Dr. Collins did not, however, attempt 
to replicate the incident, perform any manner of 
accident reconstruction or conduct any relevant 
technical or scientific testing of the helmet/facemask 
combination (using either the incompatible compo-
nents present in this case or compatible helmets and 
masks). Dr. Collins acknowledged that such test-
ing could have been performed to evaluate the verac-
ity of his claims (and Dr. Collins in fact had set up a 
protocol for such tests), but Plaintiffs had not autho-
rized him to conduct any such tests.”

•	 “Second,	Dr.	Collins	did	not	cite	any	published	work	
to buttress his opinion, nor could he because Dr. Col-
lins’ theory has not been subject to peer review and 
publication.”

•	 “Third,	not	only	does	Dr.	Collins’	opinion	that	Moh-
ney’s spinal injury could occur as the result of a 
face-first impact lack general acceptance within the 
relevant scientific community, it is not accepted in 
any	scientific	community.	In	fact,	Dr.	Collins’	pre-
liminary review dated January 24, 2002, quoted 
another researcher/expert as saying: ‘Biomechani-
cal studies have not supported the notion that the 
helmet is an important factor in causing spinal 
injury….	La	Prade	and	co-	workers	(1998)	found	no	
evidence that face masks are related to an increase in 
overall head and neck injuries.’”

•	 “Fourth,	Dr.	Collins	performed	his	calculations	based	
on a series of assumptions… Dr. Collins admitted 
that he did not utilize the actual data as input in the 
mathematical equations to support his theory but 
rather used an “illustration of parameters,” i.e., es-
timates. Dr. Collins then concluded that, within a 
reasonable degree of biomechanical certainty, such 
incompatibility of the mask and helmet combination 
led to a re- direction of the impact forces to cause the 
spinal injuries and permanent disability.”

•	 “We	find	that	the	district	court	did	not	abuse	its	dis-
cretion in concluding that Johanson had not con-
ducted adequate testing to support his opinion. First, 
there is no evidence that the ‘test’ conditions accu-
rately replicated or even approximated those at the 
time of the incident. Second, Johanson cited no re-
search or publications quantifying the impact forces 
(vibrations) necessary to cause the screw-nut combi-
nations to become loose. Third, Johanson’s conclu-
sions are further undermined because Johanson: (i) 
assumed (but did not know) the remaining screw-
nut combinations on the left-hand side J-clip were the 
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same as those on the right side, (ii) did not attempt 
to determine the thread class of the screws or test 
whether the thread class of the left-hand side screw-
nut combinations was sufficient, but rather just made 
the assumption that they were not, and (iii) failed 
to support his opinion with any objective testing or 
analysis (i.e., using any control standards).”

Avery Dennison Corp. v. Four Pillars Enter. Co.
45 F. App’x 479 (6th Cir. 2002)

Factual Summary
A manufacturer discovered that defendant, a Tai-
wanese competitor, hired and paid one of the manu-
facturer’s employees to provide the competitor with 
the manufacturer’s adhesive formulas, manufactur-
ing techniques, and other fruits of the manufacturer’s 
research. On appeal, the competitor argued that the 
district court abused its discretion by failing to scru-
tinize the methodologies and factual foundations of 
the manufacturer’s lay expert for scientific acceptabil-
ity. The court of appeals found that the lay expert’s tes-
timony was directly relevant to the central question of 
the case: whether the competitor was able to make use 
of the stolen technology. Additionally, he was famil-
iar with the manufacturer’s formula code system, and 
his explanation of the code system helped the jurors to 
understand a key portion of the physical evidence.

Key Language
•	 “A	court	may	question	the	validity	of	an	expert’s	tes-

timony when he uses accepted methods to achieve 
highly anomalous results. For this reason, Rule 702 
explicitly states that the court must review whether 
or not the methods are reliably applied to the facts of 
the case.”

•	 “Although	a	court	is	required	to	act	as	a	gatekeeper,	
and should protect the jury from scientifically 
unsound testimony, there is no requirement that a 
judge hold a formal Daubert hearing.”

•	 “The	judge	must	simply	keep	watch	over	the	pro-
ceedings, and, with the aid of objections from 
council, eliminate methodologically unsound or 
irrelevant expert testimony.”

•	 “FP	argues	that	the	court	should	have	excluded	Con-
ti’s testimony under Daubert even though Conti was 
properly admitted to testify as a lay witness under 
the	then-	governing	Rule	701.	It	is	an	open	question	
whether, prior to the amendment of Rule 701, such 
sophisticated lay testimony even fell under Rule 702’s 
requirement that a court act as the arbiter of scientific 
reliability	and	relevance.	However,	we	need	not	an-

swer that question to decide this case. Assuming that 
Daubert applies, we find no reason that the district 
court should have excluded Conti’s testimony on the 
grounds that it lacked either reliability or relevance.”

•	 “We	find	Conti’s	testimony	both	relevant	and	reli-
able. Conti’s testimony was directly relevant to the 
central question of the case: whether FP was able 
to make use of the stolen technology. Further, there 
is no serious challenge to the reliability of Conti’s 
methodology.	He	was	intimately	familiar	with	the	
Avery code system, and his explanation of the code 
system helped the jurors to understand a key por-
tion	of	the	physical	evidence	before	them.	His	prod-
uct cost estimates were not based on speculation, but 
on personal experience developing Avery products. 
Because Conti’s testimony was both reliable and rel-
evant, we find no abuse of discretion in the dis-
trict court’s judgment that such testimony should be 
allowed to go before the jury.”

Nelson v. Tenn. Gas Pipeline Co.
243 F.3d 244 (6th Cir.), cert. denied, 534 U.S. 822, 122 
S. Ct. 56, 151 L. Ed. 2d 25 (2001)

Factual Summary
The plaintiffs alleged personal injury as the result of 
long-term environmental exposure to defendant’s PCB 
containing gas. The magistrate judge excluded testi-
mony from the plaintiffs’ expert because of its failure 
to account for alternative causes of injury, because of 
the expert’s failure to determine the amount of expo-
sure of each plaintiff, and because no scientific literature 
supported the expert’s opinion. The district court then 
granted summary judgment. The Sixth Circuit affirmed.

Key Language
•	 “In	examining	the	scientific	validity	of	the	meth-
odology	[the	proffered	expert]	used	to	conclude	
that plaintiffs were injured as a result of exposure 
to PCBs, the magistrate focused most heavily upon 
his failures to account for ‘confounding factors’ that 
could have caused similar symptoms, establish a 
temporal relationship between exposure to PCBs… 
and	the	reported	maladies,	[or]	demonstrate	that	the	
plaintiffs received doses of PCBs sufficient to make 
them ill…. With respect to the question of dose, 
plaintiffs	cannot	dispute	that	[the	proffered	expert]	
made no attempt to determine what amount of PCB 
exposure the… plaintiffs had received and sim-
ply assumed that was sufficient to make them ill…. 
Without any factual basis from which a jury could 
infer that the plaintiffs were in fact exposed to PCBs 
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from Station 79, the reasoning and methodology 
underlying the testimony is not scientifically valid.”

•	 “While	plaintiffs	assert	generally	that	there	are	com-
monly observed symptoms of PCB exposure doc-
umented	in	the	scientific	literature,	[the	proffered	
expert]	actually	admitted	that	no	scientific	litera-
ture supports his opinion…. A district court is not 
required to admit expert testimony ‘that is con-
nected to existing data only by the ipse dixit of the 
expert. A court may conclude that there is simply 
too great an analytical gap between the data and the 
opinion proferred.’”

Pride v. BIC Corp.
218 F.3d 566 (6th Cir. 2000)

Factual Summary
The plaintiff’s decedent died from fatal burns after a 
cigarette lighter allegedly failed to extinguish, caught 
his clothes on fire, and exploded. The plaintiff’s expert 
decided the accident occurred as the consequence of a 
claimed condition in the lighter that could not be repli-
cated and was contradicted by the believable evidence. 
The magistrate judge recommended that the district 
judge exclude the expert’s testimony and grant sum-
mary judgment. The district judge did so, and the Sixth 
Circuit affirmed.

Key Language
•	 “[The	plaintiff’s	proffered]	experts	failed	timely	to	

conduct replicable laboratory experiments demon-
strating that the explosion and residual damage that 
occurred in the… lighter was consistent with a fail-
ure to extinguish incident caused by a manufac-
turing	defect.	Specifically,	[the	proffered	expert’s]	
account of the accident… is not only unsupported 
by reliable testing, but it is contradicted by the testi-
mony of one of his other experts and by laboratory 
tests	conducted	by	[a	defense	expert]	as	well	as	by	
the remains of the lighter itself.”

Demaree v. Toyota Motor Corp.
37 F. Supp. 2d 959 (W.D. Ky. 1999)

Factual Summary
The plaintiff sustained orthopedic injuries when the 
airbag of his Toyota Paseo deployed. Evidence was 
conflicting	as	to	whether	vehicle	speed	at	time	of	air-
bag deployment was 15 miles per hour or 25 miles 
per hour. The plaintiff’s expert, Kita, claimed deploy-
ment speed of airbags should be set at 20 to 25 miles 
per hour, basing his opinion on “internal” Toyota doc-

uments that allegedly supported that opinion and on 
data from Calspan. The court heard the testimony, the 
defendant moved to strike the testimony, and the court 
sustained the motion and directed a verdict for Toy-
ota. Significantly, the court analyzed at length evidence 
that was missing and not relied upon and then ana-
lyzed at length the absence of factual support in the 
evidence actually relied upon.

Key Language
•	 “It	is	initially	important	to	note	what	Kita’s	opinion	

does not rely upon:
•	 “Kita	admitted	that	no	other	engineer	in	the	world	

shares his opinion.
•	 “Kita	admitted	that	there	is	no	literature,	published	
or	unpublished	[that	supported	his	opinion].

•	 “Kita	himself	has	not	published	any	paper	on	this	
theory.

•	 “Kita	himself	has	not	performed	any	crash	or	sled	
tests	[that	supported	his	opinions].

•	 “Kita	has	not	performed	any	computer	modeling,	
finite element analysis, or other ‘virtual testing.’

•	 “Kita	did	not	identify	any	specific	test	data	[that	sup-
ported	his	opinions].

•	 “Kita	did	not	review	or	analyze	any	of	the	test	data	
upon which Toyota itself may have relied.”

•	 “While	Kita	declared	himself	at	trial	to	be	a	‘beacon	
in the night,’ cross- examination suggested that he 
was rather a ‘voice in the wilderness.’”

•	 “The	first	basis	upon	which	Kita	relied	was	a	set	of	
Toyota	documents….	However—and	this	is	a	critical	
point—none of the Toyota documents to which Kita 
points provides even a hint or a suggestion that the 
range should be at 20 to 25 mph.”

•	 Regarding	a	1977	internal	document,	the	court	stated,	
“While this document is of interest, it certainly does 
not provide any basis for concluding that Toyota ever 
selected a deployment range of 12 to 18 mph.”

•	 Regarding	a	document	that	addressed	design	for	de-
ployment at 12 to 16 mph, the court stated, “While 
this document is much closer than any other inter-
nal Toyota document to showing Toyota perhaps used 
different threshold parameters in different vehicles, 
such a range hardly provides support for airbag de-
ployment at the 20–25 mph range proposed by Kita.”

•	 “In	short,	Kita’s	review	of	the	Toyota	docu-
ments was not a scientific analysis but a kind of 
pseudo- cross- examination.”

•	 Regarding	the	claimed	Calspan	test	data,	the	court	
stated, “This document is a fairly lengthy compila-
tion which sets out the results of airbag testing at 30 
mph…. The argument made by plaintiff’s counsel was 
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to the effect that these test results are ‘so good’… that 
there was ‘breathing room’ for Toyota to move up the 
deployment threshold… to 20 to 25 mph. This asser-
tion is a classis non sequitur.	What	[the	exhibit]	shows	
is that the Toyota Paseo airbag in a 30 mph crash ex-
ceeds	the	federal	crash	protection	standards.	How-
ever, this document provides no analysis at all of the 
effects on a crash test dummy or a driver of crashes 
where the airbag does not deploy. The fact that the 
airbag does a very good job at 30 mph tells nothing at 
all about whether a driver needs the protection of an 
airbag at 12, 14, 16, 18, 20, 22 or 24. The fact that an 
airbag is effective at 30 mph does not show that a pas-
senger at eighteen mph has no need of an airbag.”

Seventh Circuit

Am. Honda Motor Co., Inc. v. Allen
600 F.3d 813 (7th Cir. 2010)

Factual Summary
The district court, despite reservations about the reli-
ability of plaintiff’s expert’s testimony, declined to 
exclude the report in its entirety. On appeal, the Circuit 
Court held that “when an expert’s report or testimony 
was critical to class certification, a district court had to 
conclusively rule on any challenge to the expert’s qual-
ifications or submissions prior to ruling on a class cer-
tification motion, i.e., perform a full Daubert analysis.” 
The court reasoned that an examination of the record 
revealed that exclusion of plaintiff’s expert’s testi-
mony was the inescapable result under Daubert as the 
expert’s theory was not scientifically reliable.

Key Language
•	 “And	expert	testimony	that	is	not	scientifically	reli-

able should not be admitted, even ‘at this early stage 
of the proceedings.’”

•	 “[A]district	court	must	make	whatever	factual	and	
legal inquiries are necessary to ensure that require-
ments for class certification are satisfied before 
deciding whether a class should be certified, even if 
those considerations overlap the merits of the case.”

•	 “We	hold	that	when	an	expert’s	report	or	testimony	
is critical to class certification, as it is here, a district 
court must conclusively rule on any challenge to the 
expert’s qualifications or submissions prior to ruling 
on a class certification motion. That is, the district 
court must perform a full Daubert analysis before 
certifying	the	class	if	the	situation	warrants.	If	the	
challenge is to an individual’s qualifications, a court 
must make that determination ‘by comparing the 

area in which the witness has superior knowledge, 
skill, experience, or education with the subject mat-
ter of the witness’s testimony.’ The court must also 
resolve any challenge to the reliability of information 
provided by an expert if that information is relevant 
to establishing any of the Rule 23 requirements for 
class certification.”

Winters v. Fru-Con Inc.
498 F.3d 734 (7th Cir. 2007)

Factual Summary
Plaintiff sought appeal of the district court’s decision to 
exclude his experts’ testimony. The Circuit Court upon 
held the district court’s decision, reasoning that the 
proposed experts failed to test their alternative designs 
and therefore such expert testimony was unreliable.

Key Language
•	 “Although	testing	an	alternative	design	will	likely	be	

advantageous in demonstrating that the proposed 
expert’s testimony is reliable, we have not mandated 
alternative design testing as ‘an absolute prerequisite 
to the admission of expert testimony’ because the 
Daubert	inquiry	is	a	‘flexible	inquiry.’	There	could	
be situations where the district court determines the 
proposed expert’s testimony regarding an alternative 
design is reliable despite a lack of testing of the alter-
native design because the expert has adhered to the 
‘standards of intellectual rigor that are demanded in 
[his	or	her]	professional	work,’	such	as	relying	on	the	
data generated by other researchers, making proper 
personal observations or taking other appropriate 
actions.”

•	 “The	appropriateness	of	the	proposed	expert’s	meth-
odology is a question for the district court in its role 
as a gate- keeper.”

•	 “The	district	court	properly	exercised	its	discretion	
in finding that Winters’ proposed experts were not 
reliable and therefore properly rejected their ten-
dered expert testimony. The proposed experts both 
failed to test their alternative designs and also failed 
to utilize any other method of research to compen-
sate for their lack of alternative testing. Thus, their 
proposed opinion is based on a belief that altera-
tion to add a safety improvement is appropriate and 
therefore there is no need to determine the reliability 
of their alternatives.”

Fuesting v. Zimmer, Inc.
421 F.3d 528 (7th Cir. 2005)
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Factual Summary
Fuesting received a prosthetic knee and subsequently 
sued the manufacturer for defective design. The plain-
tiff’s theory alleged a faulty sterilization method that, 
along with the implant’s time on the shelf, caused oxi-
dation of the polyethylene, leading to the implant’s fail-
ure. The plaintiff offered the testimony of an expert 
Pugh, whose testimony was crucial to the plain-
tiff’s theory of causation and defect. The district court 
denied the defendant’s motion to exclude Pugh and a 
jury awarded plaintiff $650,000. On appeal, the defen-
dant argued that Pugh’s opinion lacked factual and 
methodological bases to be reliable. The Seventh Cir-
cuit reversed and remanded, finding that the district 
court failed to conduct a proper Daubert analysis and 
that Pugh’s contentions lacked adequate foundation. 
Crucial to this decision was the plaintiff’s failure to 
maintain the record properly, leading to the portions of 
his brief that cited numerous medical articles support-
ing Pugh to be stricken.

Key Language
•	 “Although	the	district	court	offered	a	relatively	

lengthy discussion of Pugh’s credentials, the court’s 
Daubert factor analysis was not sufficient… But pos-
sessing requisite credentials alone is not enough to 
render expert testimony admissible. The district 
court must also, in keeping with its gatekeeper’s duty, 
assess the reliability of the methodology the expert 
has employed in arriving at his opinion. This the dis-
trict	court	did	not	do.	Instead,	the	court	made	refer-
ence to Pugh’s deposition, satisfying itself that ‘his 
analysis was discussed at length throughout the de-
position	[where]	he	articulated	a	scientific	reason	
for the failure of the polyethylene in Fuesting’s knee’ 
without ‘relying on generalized analogies or inappli-
cable scientific principles.’ But nothing is said as to 
what exactly that articulated scientific reason is, or 
how it measures up to Daubert’s indicia of reliability.”

•	 “The	court,	invoking	again	Pugh’s	deposition	as	well	
as his expert report, further found that the expert had 
sufficiently ruled out Fuesting’s weight and activity 
level as potential causes of polyethylene failure in the 
plaintiff’s implant. But the court made no mention of 
how Pugh ruled those alternative causes out, let alone 
whether and why it found that method reliable.”

•	 “Indeed,	when	subjected	to	a	more	thorough	Daubert 
analysis, Pugh’s testimony proves unreliable, as its 
juxtaposition against the Daubert guideposts plainly 
reveal. Turning first to his testimony on causation, 
Pugh opined that Zimmer’s chosen method of steril-
ization (gamma irradiation in air), as well as the im-

plant’s time on the shelf (seven months), caused the 
implant’s polyethylene to oxidate, then delaminate, 
and	ultimately	fail…	Here,	it	is	undisputed	that	Pugh	
did not conduct any scientific tests or experiments to 
bolster his theory relating polyethylene delamination 
to gamma irradiation in air, nor did he produce or 
rely upon any studies to verify his conclusions.”

•	 “The	problem	here	is	that	Pugh	did	not	bridge	the	an-
alytical gap between these basic principles and his 
complex conclusions. For example, he did not specify, 
with respect to Fuesting’s implant in particular, what 
quantum of each variable is required to set this agreed 
upon	chain	reaction	in	motion.	How	much	radiation	
does it take to cause oxidation, and to what degree? 
How	much	oxidation	must	occur	to	render	polyethyl-
ene more susceptible to delamination? And once poly-
ethylene becomes more susceptible to delamination, 
how then does oxidation affect delamination?”

•	 “In	particular,	his	untested	and	unpublished	theory	
that polyethylene delamination from oxidation trig-
gered by gamma irradiation results in an appear-
ance distinctive from delamination from other 
causes—leaving a readily identifiable ‘signature’ or 
‘hallmark’—has not received any, let alone general, 
scientific acceptance. To the contrary, the record 
suggests	that	the	I/B	Knee	at	issue	is	one	of	the	most	
successful knee implants ever studied, has the lon-
gest and highest survivorship rate published for any 
knee prosthesis, and has even been called the ‘gold 
standard’ of its kind.”

•	 “Finally,	while	there	is	some	genuine	disagreement	
as to whether Pugh has adequately accounted for 
alternative causes of the implant’s failure, Fuesting 
does not dispute that Pugh developed his opinion 
expressly for this litigation. All told, Pugh’s testi-
mony on causation stacks up quite poorly against 
most all indicia of reliability, rendering the district 
court’s decision to admit the opinion error.”

United States v. Young
316 F.3d 649 (7th Cir. 2002)

Factual Summary
Defendant was found not guilty of kidnapping but was 
convicted of interstate domestic violence and unlaw-
fully using or carrying a firearm during and in relation 
to the commission of a crime of violence. The court 
held the district court did not err in admitting expert 
testimony, as the expert based her opinion that abuse 
victims often recanted their statements to protect their 
abusers on her extensive nursing background and aca-
demic research and reached her opinion about the vic-
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tim after fully examining the facts. The court found the 
testimony was helpful to the jury in determining how 
to credit the victim’s testimony. Young argued that Dr. 
Burgess’ methodology was not reliable because: a) Dr. 
Burgess formed her opinion before meeting with Pat-
rick; b) Dr. Burgess reached her conclusion about Pat-
rick based upon “anecdotal” evidence of other battered 
women; and c) Dr. Burgess did not interview Patrick’s 
friends and family.

Key Language
•	 “Before	this	Court,	Young	initially	argued	that	Dr.	

Burgess’ methodology was unreliable because she 
arrived at her conclusion before interviewing Pat-
rick. To support this argument, he points only to 
testimony from his expert witness that failing to 
interview Patrick first is not sound. The jury, how-
ever, is free to credit whichever witness it sees fit.”

•	 The	government	did	not	offer	Dr.	Burgess	as	an	
expert on whether or not Young abused Patrick, but 
rather, as an expert on how victims such as Patrick 
typically respond to such abuse. Furthermore, there 
is no legal authority supporting the proposition that 
Dr. Burgess must interview Patrick before forming 
her expert opinion.”

•	 “Young’s	final	two	arguments	are	as	futile	as	the	first.	
Next, he claims that Dr. Burgess’ methodology was 
based upon ‘anecdotal’ evidence of other battered 
women; and finally, he argues that her methodol-
ogy was unsound because she did not interview Pat-
rick’s friends and family. As for ‘anecdotal’ evidence, 
Dr. Burgess is a highly qualified psychiatric mental 
health nurse with over forty years of experience. She 
specializes in crime victims and has published well 
over 100 scholarly articles and other writings on fo-
rensic	nursing,	rape,	and	domestic	violence.	Her	work	
is generally accepted in the mental health profession. 
Even Young’s own expert agreed with Dr. Burgess 
that abuse victims often recant their statements to 
protect their abusers. Dr. Burgess’ background makes 
it clear that she based her opinion in this case on her 
extensive nursing experience as well as her academic 
research on several hundred battered women.”

Chapman v. Maytag Corp.
297 F.3d 682 (7th Cir. 2002)

Factual Summary
Chapman was electrocuted by a range manufactured 
by defendant appliance manufacturer. The widow 
filed a wrongful death suit on behalf of the estate of 
her late husband. A jury returned a verdict in favor of 

the widow. The manufacturer appealed, arguing the 
district court erroneously admitted the testimony of 
the widow’s expert without satisfying Rule 702 and 
Daubert. On review, the court agreed that the district 
court failed to properly assess whether the expert’s the-
ory	was	scientifically	valid.	It	was	undisputed	that	the	
expert did not conduct any scientific tests or experi-
ments in order to arrive at his conclusions. The absence 
of any testing indicated that the expert’s opinions 
could not be characterized as scientific knowledge. 
Rather, the expert’s opinions were unverified state-
ments unsupported by scientific methodology. The 
judgment of the district court was reversed, and the 
action was remanded for a new trial.

Key Language
•	 “Maytag	contends	that	Petry’s	testimony	did	not	meet	

the first prong of the Daubert test. Petry concluded 
that the insulation enclosing the pinched wire even-
tually became compromised, allowing a fatal amount 
of electrical current to ‘leak through’ the insulation 
of a 120 volt wire without tripping a 20-amp circuit 
breaker.	He	further	hypothesized	that	this	leak-
age occurred for weeks prior to the accident, with-
out completely destroying the insulation or causing 
a direct short. Consequently, according to Petry, the 
grounding of the receptacle would not have prevented 
the	electrocution.	In	response,	Maytag	argued	that	
Petry was not qualified to offer such an opinion about 
electricity because: he does not have sufficient knowl-
edge or experience in the field, he has no graduate 
training in electrical engineering, he does not attend 
education classes or seminars regarding electrical en-
gineering, he has never published or lectured in the 
field of electrical science or engineering, and he has 
never previously testified as an expert on electrical is-
sues. Maytag further argues that Petry never offered 
any study or writing to back up his theory and more 
specifically, he could not substantiate his opinion 
that it is even possible for a fatal amount of electri-
cal current to ‘leak through’ the insulation to an un-
insulated surface without tripping the circuit breaker. 
Maytag asserts that Petry could not even show that 
the scientific community recognizes the concept of a 
‘resistive short’ or the principles on which this pur-
ported phenomenon is based.”

•	 “We	agree	with	Maytag	that	the	district	court	failed	
to properly assess whether Petry’s theory is scientifi-
cally valid. The purpose of the Daubert standard is to 
ensure that any admitted scientific evidence is reli-
able; that is, well-grounded in methods and proce-
dures of science.”
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•	 “It	is	undisputed	that	Petry	did	not	conduct	any	sci-
entific tests or experiments in order to arrive at his 
conclusions. Petry never produced any studies, tests 
or experiments to justify or verify his conclusions, 
despite his representations to the court that such test 
results	would	be	forthcoming.	In	our	opinion,	the	
absence of any testing indicates that Petry’s proffered 
opinions cannot fairly be characterized as scientific 
knowledge. Personal observation is not a substitute 
for scientific methodology and is insufficient to sat-
isfy Daubert’s most significant guidepost.”

•	 “Further,	Petry’s	testimony	failed	to	satisfy	any	of	
the other Daubert guideposts for reliability. Petry 
presented no proof that his theory is generally 
accepted	in	the	scientific	community.	Instead,	his	
theory is novel and unsupported by any article, text, 
study, scientific literature or scientific data produced 
by others in his field.”

•	 “Additionally,	by	his	own	admission,	Petry	has	not	
published any writings or studies concerning his 
‘resistive	short’	theory.	Unsubstantiated	testimony,	
such as this, does not ensure that ‘the expert’s opin-
ion has a reliable basis in knowledge and experience 
of his discipline.’ The Daubert standard and Rule 702 
are designed to ensure that, when expert witnesses 
testify in court, they adhere to the same standards of 
intellectual rigor that are demanded in their profes-
sional work. Petry’s testimony simply does not sat-
isfy this standard of reliability.”

Clark v. Takata Corp.
192 F.3d 750 (7th Cir. 1999)

Factual Summary
The plaintiff was injured when his vehicle rolled over, 
and he brought a product liability suit on the the-
ory that, among other things, his lap belt became 
unlatched during the accident sequence. The fac-
tual issue involved in the case was whether the belt 
became unlatched during the accident sequence, lead-
ing to injury, or whether, instead, the belt was found 
unlatched because rescue personnel had released it. 
The plaintiff’s expert proposed to opine that the cause 
of the injury was a defect that caused the belt to come 
unlatched during the accident. While the plaintiff 
recalled fastening the belt when he entered the car, he 
apparently had no memory of the accident. The first 
person to the scene testified that the lap belt was across 
the plaintiff’s lap, but he did not know if it was latched. 
An EMT initially indicated she did not recall any-
thing about the lap belt but later, in an affidavit used 
to oppose the motion for summary judgment, indi-

cated the belt was not attached when she first arrived 
at the scene. The court struck that affidavit. The court 
granted summary judgment, holding no factual basis 
existed for the expert’s opinions.

Key Language
•	 “[T]he	record	establishes	that	[the	proffered	expert]	

failed to review testimony from the plaintiff, testi-
mony from witnesses on the scene of the accident,… 
or testimony from the plaintiff’s passengers.”

•	 “[The	proffered	expert]	assumes	as	truth	the	very	
issue that Clark needs to prove in order to recover—
that is, that the lap belt, though previously secure, 
became unlatched during the accident.”

•	 The	testimony,	given	in	response	to	questioning	by	
defense counsel, unfolded as follows:

Q: What evidence do you have available to you 
that the lap belt did, in fact, unlatch during 
the accident sequence?”

A:	 I	didn’t	address	that	question.	I	haven’t	con-
sidered	it,	so	I	have	no	opinion	on	that.”

Q: You have been asked to assume that, then?”
A: Yes, sir.”
The	trial	judge	found	that	because	‘[the	proffered	

expert]	assumes	the	very	fact	that	he	has	been	hired	
to prove, his testimony is not helpful to the trier of 
fact in determining that same fact issue.’ We agree.”

United States Gypsum Co. v. LaFarge N. Am., Inc.
670 F. Supp. 2d 748 (N.D. Ill. 2009)

Factual Summary
Parties in a patent infringement cause of action filed 
motions with regarding to proffered testimony of each 
other’s expert witnesses. The court held that both par-
ties’ experts were qualified under Daubert.	However,	
the court prevented plaintiff’s expert to testify about 
opinions no based on empirical evidence.

Key Language
•	 “A	court	must	determine	whether	proposed	expert	

testimony is reliable—that is, whether it is based on 
a reliable methodology. Proffered expert testimony 
must be derived by the scientific method.”

•	 “The	requirement	that	expert	testimony	be	based	on	
rigorous and reliable methods applies even when the 
testimony is not of a scientific nature.”

•	 “[T]he	court	must	determine	that	proffered	expert	
opinions are more than mere speculation or conjec-
ture but have at their core some reliable basis.”
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Lyman v. St. Jude Med. S.C., Inc.
580 F. Supp. 2d 719 (E.D. Wis. 2008)

Factual Summary
A former sales representative sued seller for breach 
of contract and breach of covenant of good faith and 
fair dealing. Both parties moved to exclude the other’s 
experts. The court found plaintiff’s damages’ expert 
to be sufficiently reliable, however, the court held that 
expert testimony offered by the defendant’s damages’ 
expert was insufficiently reliable as it was based solely 
on information received from the defendant’s counsel.

Key Language
•	 “The	data	which	forms	the	basis	for	[the	defendant’s	
expert’s]	projections	are	not	reliable.	[Defendant’s	
expert]	should	have	independently	verified	the	reli-
ability of the data before opining on plaintiffs’ future 
sales,	as	opposed	to	accepting	it	at	the	word	of	[the	
defendant’s]	counsel.”

Sommerfield v. Chicago
254 F.R.D. 317 (N.D. Ill. 2008)

Factual Summary
Plaintiff police officer alleged that the city of Chicago 
discriminated against him because of his religion and 
national origin and retaliated against him after he com-
plained of this discrimination. The city moved to strike 
plaintiff’s training expert. The court concluded that the 
expert’s reliance of summaries of depositions prepared 
by the plaintiff’s attorney rendered the expert’s opin-
ions unreliable within the meaning of Daubert.

Key Language
•	 “Rule	703	does	not	authorize	an	expert	to	base	an	

opinion on a lawyer’s summaries of deposition testi-
mony….Rule 703 is not an exception to the hearsay 
rule, nor is it an exception to Daubert’s uncompromis-
ing insistence that expert testimony must be reliable.”

•	 An	expert’s	assumption	of	the	truthfulness	of	events	
favorable to a party is not necessarily an automatic 
disqualifier, especially in a case where the parties’ ver-
sions	of	the	events	are	diametrically	opposed.	It	is	the	
jury’s job to determine credibility, not the expert’s.

•	 “Acceptance	of	the	notion	that	an	expert	can	reason-
ably base his opinion on summaries of deposition tes-
timony prepared by a party’s lawyer would effectively 
eliminate Daubert’s insistence that an expert’s opin-
ion be grounded on reliable information. This con-
clusion follows from a number of separate but related 
principles, perhaps the most critical of which is the 
partisan role lawyers play in our adversary system.”

•	 “[S]ince	lawyers	are	not	experts	in	the	particular	
field involved in the case, their summarizations of 
deposition testimony run the risk of under- inclusion; 
that is, of inadvertent exclusion (or minimization) of 
information whose importance might elude the law-
yer, but to the expert’s trained eye might have spo-
ken volumes—if only it had been included in the 
summary.	Indeed,	the	very	act	of	summarization	
of depositions by a party’s lawyer to be used as the 
basis for expert testimony poses risks to the reliabil-
ity that Daubert and Kumho Tire require.”

Eighth Circuit

Fireman’s Fund Ins. Co. v. Canon U.S.A., Inc.
394 F.3d 1054 (8th Cir. 2005)

Factual Summary
The district court excluded the expert testimony of 
the plaintiff’s two fire causation experts because the 
experts used experimental testing to reach the conclu-
sion that the copying machine manufactured by the 
defendant caused a fire in a video rental store. Because 
of the exclusion of the expert witnesses, the plaintiff 
had no method of proving product defect and the court 
granted summary judgment to the defendant. The 
Eighth Circuit affirmed, noting that while the experts 
claimed to have followed the National Fire Protection 
Association’s methods, they did not. Also, the experts 
did not resolve (or attempt to resolve) factual incon-
sistencies regarding the component of the copier that 
actually caused the fire.

Key Language
•	 “Anderson	and	Wald	purportedly	followed	standards	

set forth by the National Fire Protection Associa-
tion in its publication NFPA 921: Guide for Fire and 
Explosion	Investigations	(1998).	This	guide	qualifies	
as a reliable method endorsed by a professional orga-
nization.	However,	NFPA	921	requires	that	hypothe-
ses of fire origin must be carefully examined against 
empirical data obtained from fire scene analysis and 
appropriate testing. The district court did not abuse 
its discretion in concluding that Anderson and Wald 
did not apply this standard reliably to the facts of the 
case.”

•	 “Anderson	and	Wald	each	stated	that	a	fire	in	the	
upper fixing heater assembly must have started with 
a malfunction in the heater control circuitry. They 
concluded that a defective thermal fuse design failed 
to prevent the fire. This conclusion was based on 
three experimental tests of an exemplar upper fix-
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ing heater assembly in which the heater control cir-
cuitry was entirely bypassed, except for the thermal 
fuse. By carefully applying electrical current directly 
to the heating element, Anderson was able to pro-
duce a thin brown scorch line on a sheet of paper fas-
tened to the heating element before the thermal fuse 
opened to shut off the current.”

•	 “We	agree	with	the	district	court	that	this	experimen-
tal testing did not meet the standards of NFPA 921. 
Anderson and Wald admitted that to actually start a 
fire without a bypass of the heater control circuitry 
and its embedded safety features, the heater control 
circuitry first would have to malfunction. This unde-
scribed malfunction would have to supply an electri-
cal current to the heating element precisely tailored 
to	generate	not	just	scorching,	but	also	an	open	flame.	
Furthermore, the temperature rise would have to be 
fast enough to avoid triggering the thermal fuse yet 
slow enough to avoid cracking the heating element.”

•	 “Additionally,	examination	of	the	thermal	fuse	in	
the burned copier revealed that no electrical current 
was	flowing	to	the	heating	element	when	the	fuse	
opened.	In	other	words,	the	heating	element	was	not	
activated when the rising environmental temper-
ature caused the fuse to open, suggesting that the 
heating element was not the source of the fire. NFPA 
921	§2-3.6	requires	the	investigator	to	‘compare[ ]	his	
or her hypothesis to all known facts,’ but Anderson 
and Wald did not attempt to reconcile this empirical 
evidence with their theory.”

Kudabeck v. Kroger Co.
338 F.3d 856 (8th Cir. 2003)

Factual Summary
In	a	slip	and	fall	case,	the	injured	party’s	chiropractor	
attributed her pain to the fall. Plaintiff received a vari-
ety of treatments and medications, but none relieved 
her pain. Defendant store argued that the trial court 
abused its discretion in permitting the chiropractor to 
testify because his testimony about the causation of the 
injured party’s injuries was unreliable. The appellate 
court found that the trial court did not abuse its dis-
cretion in admitting the chiropractor’s opinion as reli-
able because (1) he based his opinion on his education, 
training, and proper chiropractic methodology and 
reasoning in treating the injured party and forming an 
expert opinion; (2) he relied on accepted chiropractic 
tests and took a thorough patient history; (3) he did not 
base his conclusions solely on the injured party’s state-
ments, but instead used his many years of experience 
and training to treat her condition and provide treat-

ment; and (4) he did not deviate in any way from his 
normal practice of conducting chiropractic examina-
tions. Kroger argued Dr. Reilly’s testimony was inad-
missible because he failed to perform a differential 
diagnosis to exclude other contributing factors to Kud-
abeck’s degenerative disc disease and instead relied 
on Kudabeck’s word in determining causation. Kroger 
also argued that Dr. Reilly’s testimony was unreliable 
because he failed to cite published studies on causation 
to support his conclusion.

Key Language
•	 “At	trial,	Dr.	Reilly	testified	that	something	other	

than a fall could cause degenerative disc disease. 
However,	Dr.	Reilly	indicated	that	he	ruled	out	alter-
native sources, such as infection, since at the time 
of Kudabeck’s first examination she did not have a 
fever, nor did she have redness in her back. Dr. Reilly 
also ruled out arthritis as a potential source because 
Kudabeck’s x-rays, at the first visit, did not show any 
signs of arthritis in her back. After taking a medi-
cal history, Dr. Reilly initially ruled out genetic eti-
ology. Based on the foregoing information, Dr. Reilly 
concluded it was unnecessary to run any additional 
tests to confirm his findings. Dr. Reilly also testified 
that he followed normal procedures for chiropractors 
in evaluating and treating Kudabeck. Thus, we reject 
Kroger’s claims that Dr. Reilly failed to perform a 
differential diagnosis, according the practice of a 
chiropractor.	In	essence,	Kroger	appears	to	argue	
that Dr. Reilly did not perform a thorough diagnosis. 
However,	Dr.	Reilly	performed	a	sufficient	differen-
tial diagnosis such that he could treat Kudabeck.”

•	 “Kroger	has	not	performed	any	independent	testing	
to demonstrate that Dr. Reilly missed an essential 
fact in his methodology. Simply because Dr. Reilly 
did not conduct his examination and treatment of 
Kudabeck in the manner Kroger preferred, does not 
render Dr. Reilly’s testimony unreliable.”

•	 “Kroger	has	not	demonstrated	that	Dr.	Reilly	ex-
ceeded the boundaries of the general practice and 
methodology	of	chiropractors.	In	addition,	the	dis-
trict court properly limited Dr. Reilly’s testimony 
to matters that would be helpful to the jury and are 
within Dr. Reilly’s area of expertise. Dr. Reilly ade-
quately explained to the jury his treatment of Kuda-
beck and his belief, based on his review of Kudabeck’s 
x-rays, that her fall contributed to her present con-
dition. The court did not allow Dr. Reilly to base his 
conclusions on the reports of other doctors, includ-
ing Dr. Tucker. The district court also prohibited Dr. 
Reilly from testifying regarding his opinion and read-
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ing	of	Kudabeck’s	MRI	based	on	his	lack	of	training	
in doing so. The district court sufficiently limited Dr. 
Reilly to his treatment of Kudabeck and the conclu-
sions he drew from his treatment and expertise. Dr. 
Cathey, a neurosurgeon, and Dr. Reilly, a chiroprac-
tor, did not disagree that the fall caused or could have 
caused Kudabeck’s pain and suffering. Dr. Cathey 
based his opinion on the aggravation of a preexisting 
condition, and Dr. Reilly concluded that Kudabeck’s 
fall produced the degenerative disc disease. At least 
from the fall to the present time, both experts’ testi-
mony supported a substantial award of damages even 
though they disagreed on the medical causation.”

•	 “In	this	case,	the	district	court	did	not	abuse	its	dis-
cretion in admitting Dr. Reilly’s opinion as reliable. 
Dr. Reilly based his opinion on his education, train-
ing, and proper chiropractic methodology and rea-
soning in treating Kudabeck and forming an expert 
opinion.	He	relied	on	accepted	chiropractic	tests	
and took a thorough patient history. Dr. Reilly did 
not base his conclusions solely on Kudabeck’s state-
ments; rather he used his many years of experience 
and training to treat Kudabeck’s condition and pro-
vide treatment. Dr. Reilly did not use any experi-
mental techniques and did not deviate in any way 
from his normal practice of conducting chiropractic 
examinations.”

Jaurequi v. Carter Mfg. Co., Inc.
173 F.3d 1076 (8th Cir. 1999)

Factual Summary
Plaintiff lost his legs in an accident involving the corn 
head on a John Deere combine and a products liabil-
ity suit was filed. All of the warnings on the combine 
had been obliterated with paint by the previous owner 
of the combine. Plaintiff had admitted on at least eight 
occasions to four persons that the accident was entirely 
his fault and that he had been warned of the dangers. 
One proffered expert wanted to testify there should be 
“awareness barriers” on combines. A human factors 
expert was prepared to testify on the warnings issue. 
The district court granted motions to exclude plaintiff’s 
experts and for summary judgment.

Key Language
•	 “While	this	Court	has	never	attempted	to	map	the	

exact boundaries within which a Daubert- type anal-
ysis is appropriate, several of our post Daubert, pre-
Kumho cases have applied the Daubert reliability 
factors to proffered expert testimony very similar to 
that of Willis and Wakely in this case.”

•	 “In	the	case	at	hand,	Willis	was	prepared	to	tes-
tify that the corn head was unreasonably dangerous 
because	it	lacked	awareness	barriers.	However,	Wil-
lis has not attempted to construct or even draw the 
suggested device, much less test its utility as a safety 
device or its compatibility with the corn head’s 
proper function. Nor has he pointed to any manufac-
turer that incorporates awareness barriers into corn 
heads	or	similar	farming	machinery.	In	short,	he	has	
provided no basis for us to believe that his opinions 
are anything more than unabashed speculation.”

•	 [As	to	the	claimed	failure	to	warn]	“Neither	Wil-
lis nor Wakely had created or even designed a warn-
ing device which would have been more appropriate, 
much	less	tested	its	effectiveness.	In	fact,	as	indicated	
above, Wakely admitted that he had never even read 
the warnings which Deere did employ (and which had 
been painted over before Carter acquired the corn 
head) and that he was not aware of their content.”

Nat’l Bank of Commerce v. Associated 
Milk Producers, Inc.
22 F. Supp. 2d 942 (E.D. Ark. 1998), aff’d, 191 F.3d 858 
(8th Cir. 1999)

Factual Summary
John McDougal worked in defendant’s cheese plant for 
slightly more than one year and was allowed to con-
sume cheese while working on the production line and 
was exposed to milk via inhalation of aerosolized milk 
particles.	He	developed	laryngeal	cancer	in	1995.

The	alleged	causative	agents	were	aflatoxin	M-1	
(“AFM”)	and	aflatoxin	B-1	(“AFB”).

Defendant moved to exclude the expert’s testimony 
on the following grounds: (1) no scientifically valid evi-
dence as to the level of exposure, if any, to AFM or AFB 
that is hazardous; (2) regardless of level that might be 
required, no scientifically valid evidence as to level 
required to cause laryngeal cancer; and (3) whatever 
level might be required, no evidence to show exposure 
to such a level. The district court granted the motion to 
exclude and the 8th Circuit affirmed.

Key Language
•	 The	8th	Circuit	analyzed	the	proffered	testimony	of	

the experts and excluded it based on admissions that:
•	 cancer	is	genetic	or	non-	genetic	and	some	cancers	

that are purely genetic
•	 no	scientific	literature	drawing	a	direct	connection	

between inhalation of vapors containing AFM (or 
any other exposure to AFM) and the occurrence of 
LC	in	humans
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•	 no	study,	experiment,	or	publication	in	which	any	
exposure	to	AFM	was	found	to	cause	LC	in	humans

•	 no	epidemiological	studies,	in vitro studies, ani-
mal studies or other “indirect methods” that dem-
onstrated	that	AFM	or	AFM	cause	LC

•	 no	scientific	evidence	that	AFB	had	a	causal	rela-
tionship	to	LC

•	 no	studies,	epidemiological	or	otherwise,	showing	
carcogenicity in humans consuming AFM

•	 The	court	also	analyzed	the	evidence—or	more	pre-
cisely the absence of evidence and noted the follow-
ing factors:
•	 First,	The	Dose	Makes	the	Poison
•	 plaintiff	was	the	only	employee	who	was	diag-
nosed	with	LC

•	 plaintiff’s	experts	had	not	successfully	ruled	out	
other possible alternative causes

•	 even	if	plaintiff	had	so	ruled	out,	it	was	plaintiff’s	
burden to “rule in” AFM

•	 other	possible	cause	of	LC	could	include:	smok-
ing,	alcohol,	radon,	asbestos,	cutting	fluids	and	
rubber, with plaintiff’s expert agreeing that those 
substances accounted for “much more than 80 per-
cent” of all cancers

•	 plaintiff’s	expert	did	not	find	out	whether	plain-
tiff had lived in a home or had otherwise been 
exposed to radon, asbestos, or “the rubber indus-
try or so forth”—OR check to see if plaintiff had 
been exposed to formaldehyde in carpets

•	 plaintiff’s	expert	not	check	to	see	what	carcinogens	
he may have been exposed to in food, gasoline, 
coffee, orange juice, or numerous other substances

•	 The	court	was	critical	of	the	expert’s	recognizing	the	
critical role of dose and exposure when ruling out 
second	hand	smoke	as	the	cause	of	LC,	while	ignor-
ing it as it related to AFB.

In re Viagra Prods. Liab. Litig.
572 F. Supp. 2d 1071 (D. Minn. 2008)

Factual Summary
Parties in a multi- district litigation brought motions 
to exclude testimony by each other’s general causa-
tion experts. The Court found that the lack of statis-
tical significance in one study did not render one of 
the plaintiff’s expert’s evidence unreliable. Two of the 
studies were peer- reviewed and resulted from gen-
erally	accepted	epidemiologic	research.	However	the	
court held that the finding of a second plaintiff’s expert 
regarding a temporal association between the sub-
ject drug and alleged injury was based on case reports 
and therefore was not appropriately validated. Fur-

ther, while plaintiff’s third expert’s report was help-
ful to explain certain matter, the expert’s hypothesis as 
to a relationship between the subject drug and alleged 
injury did not meet the criteria for reliability. Finally, 
the court held that plaintiff’s fourth expert’s reliance 
on a single case study was insufficient to allow admis-
sion of his testimony.

Key Language
•	 “[C]ase	reports	are	less	reliable	for	establishing	cau-

sation” than epidemiologic research.
•	 The	Court	agrees	that	he	Bradford	Hill	criteria	are	

helpful for determining reliability but rejects the sug-
gestion that any failure to satisfy those criteria pro-
vides independent grounds for granting a Daubert 
Motion. The key question is whether the expert’s re-
port is unreliable because it is based on data that the 
expert concedes is not statistically significant.

Storie v. Duckett Truck Ctr., Inc.
2007 U.S. Dist. LEXIS 92083 (E.D. Mo. Dec. 14, 2007)

Factual Summary
Defendants moved to strike plaintiff’s expert due to lack 
of reliability. The court granted defendants’ motion as 
to the expert’s ability to testify as to legal conclusions 
and statements regarding the braking system. The ex-
pert’s opinion on value was stricken in its entirety.

Key Language
•	 “While	expert	testimony	must	be	reliable	and	

grounded in a proper methodology, the testimony 
need not be determined correct before received into 
evidence…. The rule is one of admissibility rather 
than exclusion.”

•	 “No	matter	how	qualified,	an	expert’s	opinions	must	
be based on sufficient data and be the product of reli-
able methods.”

•	 “The	NADA	book	values	are	a	reliable	and	helpful	
source for determining a car’s value.”

•	 “In	forming	his	opinion,	an	expert	may	rely	on	oth-
erwise inadmissible documents, as long as the doc-
uments are of a type reasonably relied upon by 
experts in the particular field. Rule 703 also requires 
that the information relied on be viewed as reliable 
by an independent, objective standard, and not just 
the opinion of the testifying witness.”

Ninth Circuit

Obrey v. Johnson
400 F.3d 691 (9th Cir. 2005)
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Factual Summary
In	a	Title	VII	action,	the	plaintiff	alleged	that	the	Sec-
retary of the Navy engaged in a pattern or practice of 
discriminating against qualified candidates of Asian- 
Pacific ancestry. The plaintiff claimed that the district 
court erred in excluding the testimony of his expert 
witness who was to offer a statistical analysis regard-
ing the correlation of race and promotion at the plain-
tiff’s work place, a Naval Shipyard. The Ninth Circuit 
reversed the district court, finding that the statistical 
analysis should have been submitted.

Key Language
•	 “Here,	the	Dannemiller	study	is	based	entirely	on	

statistical disparities. While we, and other courts, 
have commented on the inadequacy of such stud-
ies, we have typically done so in the context of find-
ing insufficient evidence to support a prima facie 
case of discrimination, and not to rule those stud-
ies inadmissible for purposes of Rule 702. As a gen-
eral matter, so long as the evidence is relevant and 
the methods employed are sound, neither the useful-
ness nor the strength of statistical proof determines 
admissibility under Rule 702.”

•	 “In	sum,	Dannemiller’s	study	was	relevant	for	what	it	
purported to analyze: the race of managers selected 
at the Shipyard compared to the race of those who 
applied for managerial positions. While, by itself, 
this cannot constitute proof that the Navy discrim-
inated against Obrey, it should have been admitted 
for whatever probative value it had.”

Sullivan v. U.S. Dep’t of the Navy
365 F.3d 827 (9th Cir. 2004)

Factual Summary
Sullivan underwent a mastectomy at the Naval Medi-
cal Center. Sullivan suffered severe scarring and expe-
rienced muscle weakness in her lower back. She had 
additional surgery to correct the disfigurement of her 
back. She also had additional plastic surgery on her 
breasts. The district court considered whether plain-
tiff’ expert’s testimony should be admitted, stat-
ing: “Dr. Wallace has not set forth the steps used to 
reach the conclusion that literature addressing the 
effect of operative length on the incidence of surgical 
wound infections is analogous to the effect of opera-
tive length on the incidence of surgical drain infec-
tions, much less how that literature applies to bruising 
at the skin harvest site. Thus, the scientific literature 
provided by Plaintiff in the instant case does not sup-
port Dr. Wallace’s opinions.” Accordingly, carrying 

out the gate- keeping function assigned the district 
court by Daubert, the district court ruled Dr. Wallace’s 
expert testimony inadmissible. Sullivan was deprived 
of any evidence that medical malpractice had caused 
her	injury.	The	district	court	granted	the	United	States’	
motion for summary judgment. The judgment of the 
district court was reversed and remanded.

Key Language
•	 “On	the	basis	of	its	misinterpretations	of	Dr.	Wallace	

and its resolution of the disputes over material facts, 
the district court did not see the relevance of the 
medical literature relating the length of the opera-
tion to the risk of infection of the surgical wound that 
was part of the operation. Basing itself on the resolu-
tion of a disputed material issue of fact and making 
its own errors of fact, the district court excluded Dr. 
Wallace’s testimony and committed reversible error.”

•	 “Dr.	Wallace’s	opinion	that	an	abnormally	long	back	
operation substantially increased the risk of compli-
cations including wound infection and skin necro-
sis	appears	to	be	relevant	to	this	case.	Its	reliability	
appears to be supported by the four textbooks to 
which Dr. Wallace referred. Each textbook identifies 
the length of operation as a major factor in causing 
infection during surgery.”

•	 “The	principle	that	the	duration	of	the	surgery	bears	
on the likelihood of infection appears to be gener-
ally	accepted.	It	is	a	particular	application	of	broader	
principles	going	back	to	Pasteur	and	Lister	on	the	
role of bacteria and the likelihood of bacteria infect-
ing open wounds. The application of both the broader 
and narrower principles to the case at hand is prop-
erly the domain of a surgeon experienced in the field. 
The textbooks cannot say what increase in the risk of 
infection is probable in the case; that estimate may 
be made by the expert putting the principles to work. 
Therefore, the district court abused its discretion and 
invaded the province of the expert by requiring the 
texts to state the precise type of harm explained by 
the specialized testimony of a medical expert.”

•	 “In	a	case	involving	specific	surgeries,	the	district	
court is to proceed as a good surgeon would in deter-
mining what is reliable knowledge in the surgical 
profession.”

Clausen v. M/V New Carissa
339 F.3d 1049 (9th Cir. 2003)

Factual Summary
Oyster farmers sued a ship and its owners and opera-
tors under the Federal Oil Pollution Act. Defendants 



520 ❖ The Daubert Compendium ❖ 2011

argued the farmers’ expert’s opinion was improp-
erly admitted and the appellate court held while his 
research was not independent of the lawsuit or sub-
jected to peer review and publication, his testimony 
was	not	improperly	admitted.	In	doing	a	differential	
diagnosis of the cause of the farmers’ oysters’ death, his 
inclusion of the low-level toxic effects of oil as a possi-
ble cause of death without supporting peer- reviewed 
literature was not error as he relied on objective, ver-
ifiable evidence, by surveying the oyster beds, clini-
cally examining dead and diseased oysters, and relying 
on government reports concerning the ship’s oil in the 
oysters, and on the fact that contact toxicity occurred 
in	all	animal	systems	studied.	His	reasons	for	find-
ing that contact toxicity caused the deaths, by process 
of elimination, was also reliable. The Clausens argued 
that this is exactly what happened here; Dr. Elston 
explained precisely how he went about reaching his 
conclusions as to the ultimate cause of the oysters’ gill 
lesions, and in reaching that conclusion, they argued, 
Dr. Elston followed a universally accepted method for 
establishing the root cause of the oyster deaths—dif-
ferential diagnosis. The ship owners’ primary argu-
ment on appeal was not that differential diagnosis is 
itself unreliable, but that Dr. Elston’s particular use 
of the methodology was unreliable because he should 
never have ruled in low-level toxic effects of oil as a 
potential cause of the oyster mortality. The ship owners 
argued that the quantity of oil necessary to cause harm 
to gill feeding organisms has not been established with 
any degree of certainty, and therefore Dr. Elston’s deci-
sion to include low-level toxic effects of oil as a possi-
ble cause of the mortality was mere guesswork on his 
part, unsupported by “scientific knowledge.” The ship 
owners also pointed out that low-level toxic effects of 
oil have not been established as a potential cause of gill 
lesions in shellfish in the scholarly literature.

Key Language
•	 “Expert	testimony	that	rules	in	a	potential	cause	that	

is not so capable is unreliable.”
•	 “Similarly,	expert	testimony	that	neglects	to	consider	

a hypothesis that might explain the clinical findings 
under consideration may also be unreliable.”

•	 “After	the	expert	rules	in	all	of	the	potential	hypoth-
eses that might explain a patient’s symptoms, he or 
she must then engage in a process of elimination, 
eliminating hypotheses on the basis of a continuing 
examination of the evidence so as to reach a conclu-
sion as to the most likely cause of the findings in that 
particular case. A district court is justified in exclud-
ing evidence if an expert ‘utterly fails… to offer an 

explanation for why the proffered alternative cause’ 
was ruled out.”

•	 “In	short,	contrary	to	the	ship	owners’	argument,	
Dr. Elston could permissibly include low-level toxic 
effects of oil as a possible cause of the oyster mor-
tality without supporting peer- reviewed literature 
specific to that subject, so long as he relied ‘upon a 
variety of objective, verifiable evidence.’ Dr. Elston 
did that here. The record indicates that he surveyed 
the oyster beds, conducted clinical examinations of 
the diseased and dead oysters, relied on reports from 
the government response teams showing that New 
Carissa oil was in the oyster beds, and in the oysters 
themselves, and on the fact that contact toxicity is a 
mechanism that occurs in every animal system stud-
ied	thus	far.	Under	the	circumstances,	we	cannot	say	
it was ‘junk science’ for Dr. Elston to rule in contact 
toxicity as a possible cause of the oyster deaths.”

•	 “Dr.	Elston’s	reasons	for	reaching	the	conclusion,	by	
process of elimination, that contact toxicity was the 
specific cause of the oyster deaths were similarly reli-
able. Specifically, his decision to rule out low salin-
ity levels—the culprit the ship owners point to—was 
based on Dr. Elston’s examination of data relating 
to historic rainfall patterns in the Coos Bay area, as 
well as finalized chemistry data from the govern-
ment	response	team.	He	provided	specific	reasons	
for ruling out low salinity levels as the cause of the 
oyster deaths, including the fact that the oysters did 
not exhibit any of the characteristics associated with 
anaerobic low salinity mortality; that Coos Bay was 
previously exposed to higher rainfalls without sig-
nificant oyster deaths; and that the salinity testing 
conducted by the government, and on which Dr. Neff 
relied, was too infrequent to provide for an accurate 
assessment of the actual salinity levels during the 
relevant time period. After eliminating low salinity 
levels as the ultimate cause of the oyster deaths, Dr. 
Elston was left to conclude that low level toxic effect 
of oil was the most probable explanation for the oys-
ter deaths. As he explained, ‘if we take the New 
Carissa oil exposure out of the equation, there is no 
other explanation for the oyster mortality.’ This is 
not a case, therefore, where the expert ‘utterly fails… 
to offer an explanation for why the proffered alterna-
tive cause’ was ruled out, nor were Dr. Elston’s stated 
reasons for ruling out low salinity as the specific 
cause of the deaths based upon ‘subjective beliefs or 
unsupported speculation.’”

United States v. Finley
301 F.3d 1000 (9th Cir. 2002)
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Factual Summary
Defendant was convicted for attempting to negoti-
ate fraudulent financial instruments obtained from an 
investor. Defendant claimed his mental condition pre-
vented him from forming the intent to defraud. The 
district court excluded his psychological expert’s tes-
timony. The court concluded the district court abused 
its discretion by excluding the expert’s testimony that 
defendant suffered from an atypical, rigid belief sys-
tem, and reversed and remanded the case. The expert’s 
methodology was reliable because in forming his diag-
nosis, he relied on accepted psychological tests, he took 
a thorough patient history, and he did not base his con-
clusions solely on defendant’s statements.

Key Language
•	 “It	appears	from	the	record	before	us	that	Dr.	Wicks	

based his diagnosis on proper psychological method-
ology	and	reasoning.	He	relied	on	accepted	psycho-
logical tests, from which he drew sound inferences, 
and he took a thorough patient history, includ-
ing meeting with Finley’s wife and observing Fin-
ley’s behavior. Dr. Wicks did not base his conclusions 
solely on Finley’s statements; rather, he used his 
many years of experience and training to diagnose 
Finley’s mental condition. Finally, Dr. Wicks did not 
use any experimental techniques in his evaluation 
of Finley and he did not deviate in any way from his 
normal practice of conducting psychological evalua-
tions. Thus, we reject the government’s argument.”

•	 “The	government	argues	Dr.	Wicks’	diagnosis	is	
unreliable because it is based on the fact that Dr. 
Wicks believed that Finley was not deceiving him.”

•	 “We	also	reject	the	government’s	argument	because	
Dr. Wicks provided articulable reasons why he be-
lieved Finley was not being deceptive or faking. At 
the Daubert hearing, Dr. Wicks explained that ‘there 
was	no	indication	that	he	[Finley]	was	being	deceit-
ful on what probably amounted to four or five hours 
of testing.’ Dr. Wicks had previously explained how 
the psychological tests were specifically designed to 
detect someone who is trying to fake a mental ill-
ness.	In	addition,	Dr.	Wicks	noted	that	Finley’s	re-
sponses were internally consistent, and Dr. Wicks had 
not identified any defensiveness in Finley or any in-
dication that he was over- representing his symptoms. 
Based on his clinical experience and these facts, Dr. 
Wicks concluded that Finley was not faking or lying.”

•	 “To	be	clear,	Dr.	Wicks’	conclusions	that	Finley	was	
not faking a mental disorder are not the same as 
conclusions that he was being truthful about not 
knowing that Schweitzer’s financial instruments 

were fake. The validity of Dr. Wicks’ diagnosis does 
not implicate this type of factual matter, which is for 
a jury to resolve.”

•	 “A	belief,	supported	by	sound	reasoning,	that	the	
patient is not faking or lying is sufficient to support 
the	reliability	of	a	mental	health	diagnosis.	In	a	dif-
ferent factual context, we have stated that ‘the law 
does not require every expert who testifies to be an 
expert in detecting deceit.’ Analogously, we refuse to 
require that mental health experts prove themselves 
infallible lie detectors before accepting their psycho-
logical diagnoses.”

•	 “At	the	Daubert hearing, Dr. Wicks elaborated on 
how he diagnosed Finley as having an atypical belief 
system.	He	admitted	that	it	was	‘an	extremely	gray	
diagnosis’ and he ‘could have easily given him a 
diagnosis	of	a	delusional	disorder	[but]	that	would	
have raised the question as to his competency in 
federal court’ when Dr. Wicks believed that Fin-
ley was capable of assisting his attorney and under-
standing the court proceedings. Dr. Wicks explained 
his choice of terminology by saying that an ‘atypi-
cal belief system’ is a ‘personality description, not a 
DSM-IV	diagnosis.’	Nonetheless,	Dr.	Wicks	believed	
that Finley’s mental condition could fit the criteria 
for	a	delusional	disorder	under	the	DSM-IV.”

•	 “We	determine	that	Dr.	Wicks’	diagnosis	should	
not be deemed unreliable based on his choice of 
terminology to describe the diagnosis. Dr. Wicks 
adequately explained his method of diagnosis to over-
come any doubt that he was misdiagnosing Finley or 
intentionally misleading the government or the court. 
According to Dr. Wicks’ testimony, the symptoms 
Finley exhibited could be described as either a delu-
sional disorder or atypical belief system. Dr. Wicks 
simply chose the term, in his view, with the least po-
tential for confusion. We have recognized that con-
cepts of mental disorders are ‘constantly- evolving 
conceptions’ about which ‘the psychological and psy-
chiatric community is far from unanimous’ and a 
‘district court may not exclude proffered expert psy-
chological testimony simply because the defendant’s 
condition does not fit within the expert’s—or the dis-
trict court’s own—concept of mental ‘disorder.’’”

•	 “We	conclude	that	the	district	court	erred	in	assess-
ing the reliability of Dr. Wicks’ testimony. Dr. Wicks 
did not base his opinions solely on the truthfulness 
of Finley’s statement nor does the record before us 
demonstrate that the diagnosis was reached through 
unsound	methodology	or	reasoning.	It	appears	from	
the record that Dr. Wicks’ diagnosis incorporates 
testing, case history, interviews with the patient and 
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family, medical factors and expert experience apply-
ing	the	information	contained	in	the	DSM-IV	and	
other mental health publications. Dr. Wicks’ expe-
rience with evaluating ‘thousands’ of people should 
not be undervalued.”

Elsayed Mukhtar v. Cal. State Univ., Hayward
299 F.3d 1053 (9th Cir. 2002)

Factual Summary
A university professor sued under the Civil Rights 
Act of 1964 for denial of tenure at a state university. 
He	proffered	an	expert	on	racial	discrimination	who	
had developed eight criteria for “decoding” white 
behavior—all of which he found present in the defen-
dant’s decision to deny the plaintiff’s tenure. The court 
rejected the evidence because the district court failed 
to make a reliability determination.

Key Language
•	 “[W]e	require	a	district	court	to	make	some kind of 

reliability determination to fulfill gatekeeping func-
tion. Some reliability determination must be appar-
ent from the record before we can uphold a district 
court’s decision to admit expert testimony. As such, 
we must conclude that the district court abdicated its 
gatekeeping role by failing to make any determina-
tion	that	[the	putative	expert’s]	testimony	was	reli-
able and, thus, did not fulfill its obligation as set out 
by Daubert and its progeny.”

Henricksen v. ConocoPhillips Co.
605 F. Supp. 2d 1142 (E.D. Wash. 2009)

Factual Summary
The defendant filed motions to exclude testimony and 
reports of plaintiffs’ causation experts in an occupa-
tional exposure to benzene case. The court examined 
each of plaintiffs’ causation experts’ reports and con-
clusions and determined that there was too great of 
an analytical gap between the data presented and the 
opinions offered. The court held that the expert tes-
timony was too speculative as a matter of law and 
granted the defendant’s motion to exclude.

Key Language
•	 “The	Ninth	Circuit	requires	general	causation	opin-

ions to be supported by reliable epidemiological 
studies or if there are none, a reliable differential 
diagnosis through which, to a reasonable degree of 
medical certainty, all other possible causes of the 
victims’ condition can be eliminated, leaving only 
the toxic substance as the cause.”

•	 “While	Rule	702	does	not	require	an	expert	to	find	
a study linking the exact facts, it does require the 
expert demonstrate a scientifically valid basis for 
projecting the findings of a study to the proffered 
casual theory.”

•	 “Under	the	relevance	prong	of	Daubert, the court 
must ensure that the proposed expert testimony log-
ically advances a material aspect of the case.”

•	 “While	absolute	certainty	is	not	what	the	law	requires,	
expert opinions “must be based on facts which enable 
[the	expert]	to	express	a	reasonably	accurate	conclu-
sion as opposed to conjecture or speculation.”

•	 “[A]ssociation	does	not	equal	causation,	and	it	is	the	
duty of scientists to rigorously analyze the data to 
determine whether or not an association is causal. 
This means considering such factors as strength of 
association, consistency of association, specificity of 
the association, and biological plausibility.”

•	 “Without	reliable	evidence	of	general	causation,	
Plaintiffs’ experts cannot analyze specific causation 
while comporting with the scientific method.”

•	 “Although	epidemiological	evidence	by	itself	can	be	
sufficient to show causation, the absence of statisti-
cal support of causation is not necessarily fatal to a 
plaintiffs’ case.”

United States v. Diaz
2007 WL 485967 (N.D. Cal. Feb. 12, 2007)

Factual Summary
In	a	RICO	gang	prosecution,	the	court	was	asked	to	
determine two immediate issues, one of which was a 
Daubert challenge filed by the defendants to exclude 
customary firearms evidence. Following a four-day 
Daubert hearing, the court held that the theory of fire-
arm	identification	used	by	SFPD	Crime	Lab	was	reli-
able under Daubert.

Key Language
•	 While	it	was	recognized	that	there	is	a	problem	of	ab-

solute testability in firearms identification and that it 
is impossible to conclusively state that an examiner’s 
conclusion is correct or incorrect, this issue alone was 
not enough to render the theory not reliable. 2007 
WL	485967	at	*5.

•	 The	Court	agreed	that	agrees	that	“the	existence	of	
the requirements of peer review and documentation 
ensure sufficient testability and reproducibility to en-
sure that the results of the technique are reliable.” Id.

•	 “The	practiced	eye	of	a	firearms	examiner	can	ren-
der reliable opinions based on an evaluation of the 
evidence. Moreover, the requirements of thorough 
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documentation and peer review ensure that the stan-
dards are reliably applied.” Id.	at	*9.

United States v. Yagman
2007 WL 4409618 (C.D. Cal. 2007)

Factual Summary
Defendant filed a motion to exclude plaintiff’s hand-
writing identification expert arguing that such evi-
dence was inherently unreliable, exceeding prejudicial 
and did not satisfy Rule 702. Defendant also argued 
that the forensic document examiners employed defi-
cient methodologies. The court denied defendant’s 
motion as plaintiff had made a sufficient showing that 
the expert’s proposed testimony was the product of 
reliable principles and methods.

Key Language
•	 The	Ninth	Circuit	explained	that	“the	broad	discre-
tion	and	flexibility	given	to	trial	judges	to	determine	
how	and	to	what	degree	[the	Ninth	Circuit’s]	factors	
should be used to evaluate the reliability of expert 
testimony dictate a case-by-case review rather than 
a general pronouncement that in this Circuit hand-
writing	analysis	is	reliable.”	2007	WL	4409618	at	*8.

Tenth Circuit

Bitler v. A.O. Smith Corp., Inc.
400 F.3d 1227 (10th Cir. 2004)

Factual Summary
In	a	products	liability	action	against	the	manufacturer	of	
a gas control system in a water heater, the plaintiffs’ ex-
perts concluded that the water heater was the source of a 
home explosion and that the gas leak was caused by cop-
per sulfide contamination on the safety valve seat. The 
defendants- appellants claimed that the district court 
erred in denying their motion to exclude the plaintiffs’ 
two	experts.	In	affirming	the	district	court’s	decision,	
the Tenth Circuit held that an engineer was not required 
to conduct testing on his theory that cooper sulfide par-
ticles passed through a mesh screen causing the gas leak.

Key Language
•	 “[I]t	is	the	specific	relation	between	an	expert’s	

method, the proffered conclusions, and the particular 
factual circumstances of the dispute, and not asymp-
totic perfection, that renders testimony both reliable 
and relevant.”

•	 “Daubert does not require a district court to linger 
at the ‘gate,’ as if caught in Zeno’s paradox, unable to 
proceed to the main trial without first conducting a 

series of mini-trials with regard to every objection 
raised against a party’s expert witnesses.”

•	 “As	to	reliability	regarding	Boh’s	testimony,	the	dis-
trict court specifically found that Boh’s methodol-
ogy in reaching his conclusion about the cause of 
the explosion was sound. Employing his experience 
and knowledge as a fire investigator, Boh observed 
the physical evidence at the scene of the accident and 
deduced the likely cause of the explosion. Although 
such a method is not susceptible to testing or peer 
review, it does constitute generally acceptable prac-
tice as a method for fire investigators to analyze the 
cause of fire accidents.”

•	 “One	object	of	Popper’s	method	of	falsification	as	
a way of testing a scientific theory is to acknowl-
edge that any scientific theory is subject to future 
refutation through further observation and test-
ing. Popper’s emphasis, however, is aimed at theories 
purporting to explain the causal relations among 
regularly occurring natural phenomena. (Ptolemy’s 
theory of the movement of celestial bodies which 
hypothesized that the Earth was the center of the 
solar system, later falsified by Copernicus, is a prom-
inent example of such a scientific theory subject to 
falsification by further inquiry.) Although we would 
not conclude from the citation to Popper, or the log-
ical	positivist	Carl	Hempel,	that	the	Supreme	Court	
intended to limit a district court’s consideration of 
whether testing would assist the trier of fact only to 
those instances of scientific knowledge aimed at such 
causal relations, we do find the emphasis suggested 
by the citations instructive.”

•	 “Defendants	misunderstand	what	is	at	stake	in	a	
reliability analysis when they claim that the mere 
addition of a screen fundamentally and necessarily 
changed the nature of the underlying science such 
that the district court abused its discretion in admit-
ting plaintiffs’ expert testimony. No doubt, pres-
ence of the screen changed the causal analysis the 
jury	was	required	to	conduct	based	on	the	conflict-
ing evidence presented, but the presence of a screen 
did not change the analysis into one that necessar-
ily required further testing to determine its scien-
tific reliability. The core science—that copper sulfide 
particles are the kind of thing that when lodged on 
the valve seat can cause leaks—is sufficiently well- 
established that the district court did not abuse its 
discretion in finding it reliable. The core dispute—
whether copper sulfide particles found on the valve 
seat in this case were sufficient to cause a leak—is 
one the district court could properly determine is a 
question	for	the	jury.	In	light	of	this	evidentiary	dis-
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pute, the Bitlers need only establish by a preponder-
ance of the evidence that copper sulfide particles 
caused	the	gas	explosion	in	their	basement.	Had	
their experts conducted further tests on their water 
heater’s safety valve and established by observation 
that it did intermittently fail, they may have estab-
lished causation to a near certainty. But such a high 
degree of certainty is not required.”

Truck Ins. Exch. v. MagneTek, Inc.
360 F.3d 1206 (10th Cir. 2004)

Factual Summary
The district court found that an expert’s conclusions 
about the cause of a fire were not based on a sufficiently 
reliable scientific theory. The district court ruled that 
without such expert testimony a rational trier of fact 
could not find for plaintiff, and granted summary judg-
ment in favor of defendant. The appellate court found 
that the district court did not abuse its discretion in rul-
ing that the foundation for pyrolysis had not yet reached 
that point, and that the district court did not err in 
granting summary judgment because without the pyrol-
ysis theory, plaintiff could not produce the required evi-
dence. The court affirmed the district court’s decision.

Key Language
•	 “After	reviewing	the	reliability	requirements	of	the	

Daubert trilogy, however, the district court con-
cluded that ‘the hypothesis for long term, low tem-
perature ignition of wood cannot be considered to 
be a reliable basis for the admission of expert opin-
ion testimony under Rule 702.’ The court therefore 
granted MagneTek’s motion to strike ‘as to testimony 
by	Romig	that	the	fluorescent	light	ballast	at	issue	
in this case caused the fire which is the basis for the 
plaintiff’s claims.’”

•	 “The	district	court	gave	two	alternative	reasons	for	
its decision to exclude this testimony, finding both 
that the long-term, low- temperature ignition the-
ory was unreliable, and that it had not been reliably 
applied to the facts of this case. Because we find that 
the court did not abuse its discretion in finding that 
the testimony was not ‘the product of reliable prin-
ciples and methods,’ we need not address whether it 
was or could be reliably applied.”

•	 “We	do	note,	however,	that	Truck	failed	to	intro-
duce evidence of actual experiments conducted by 
its experts showing that furring strips attached in 
a ceiling to 5/8 inch gypsum board that held a light 
fixture, as at Sammy’s, could ignite at low tempera-
tures due to pyrolysis. Truck consequently failed to 

address the points raised by the district court in its 
alternative ruling that pyrolysis had not been reli-
ably applied, including the role played by the size of 
the	wood	in	question	and	the	flow	of	oxygen	to	it	and	
the	dissipation	of	heat	as	it	flowed	from	the	ballast	
through the intermediate materials, such as metal 
and drywall, to the wood that allegedly ignited.”

•	 “Truck	introduced	three	publications	to	support	the	
pyrolysis theory underpinning Romig’s opinion. As 
the district court noted, all three do indeed posit 
that pyrolysis could explain the origin of some fires. 
The district court was also correct, however, when it 
found that all three cast doubt on the general scien-
tific acceptance, the methodology, and the adequacy 
of the experimentation underlying pyrolysis at this 
time.	It	was	therefore	within	the	district	court’s	dis-
cretion to reject the theory as insufficiently reliable 
to form the basis of expert testimony.”

•	 “Surveying	this	evidence,	the	district	court	concluded	
that ‘when considering the temperatures at issue 
here, the long term, low temperature ignition of wood 
is an hypothesis which has not been subjected to suf-
ficient testing. Without such testing, there are few if 
any reliable principles about the phenomenon and 
methods to determine when the phenomenon might 
occur.’ The court therefore ruled that the hypothe-
sis could not be considered ‘a reliable basis for the ad-
mission of expert testimony under Rule 702.’”

•	 “Given	the	cautionary	statements	about	the	reliabil-
ity and foundation of pyrolysis from the authors of 
the articles offered by Truck and from Truck’s own 
expert, we cannot conclude that the district court 
abused its discretion in excluding Dr. Romig’s opin-
ion testimony.”

•	 “Truck	argues	that	MagneTek	cannot	contest	the	va-
lidity of the pyrolysis theory because MagneTek’s 
own expert admitted its reliability. Even to the extent 
MagneTek’s experts did accept that pyrolysis is the 
subject of scientific study, we note that they too ex-
pressed doubts about the theory’s reliability, approv-
ingly referring to the title of the Babrauskas article. 
More importantly, however, the district court’s gate-
keeper role requires it to examine the basis for chal-
lenged expert testimony to determine its reliability 
looking beyond the testimony of the witnesses before 
it to the scientific foundation for that testimony.”

•	 “Any	fact	finder	that	found	in	Truck’s	favor	on	the	is-
sue of causation would thus have had to either rely on 
the pyrolysis theory or believe that the ballast tem-
perature approached 400 degrees. A jury that took the 
first path would be speculating or relying on a the-
ory that the court found insufficiently reliable even 
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for trained experts. A verdict based on the second ra-
tionale would be directly contradictory to the uncon-
tested evidence that the ballast temperature could 
not have exceeded 340 degrees. Jury verdicts may not 
be based on speculation or inadmissible evidence or 
be contrary to uncontested admissible evidence. We 
therefore find that the district court did not err in 
granting MagneTek’s motion for summary judgment.”

Goebel v. Denver & Rio Grande W. R.R. Co.
346 F.3d 987 (10th Cir. 2003)

Factual Summary
An employee claimed that he was injured during a tun-
nel mishap. The employee’s expert testified that the 
tunnel conditions caused the employee to suffer cog-
nitive deficits induced by high altitude cerebral edema 
(HACE).	The	Railroad	contended	that	the	district	court	
abused its discretion by admitting Dr. Teitelbaum’s tes-
timony because (1) his general causation opinion was 
not supported by the medical literature he relied upon 
and (2) his differential diagnosis was unreliable because 
he failed to account for alternative explanations of Mr. 
Goebel’s condition. Because the effects of each com-
ponent of the employee’s injury had been individually 
studied and widely accepted in the medical commu-
nity, the district court found that the expert’s opinion 
was reliable. The court held that the district court was 
within its discretion in finding an adequate link be-
tween the existing data and the expert’s conclusion of 
general causation. Also, the court found the district 
court correctly ruled that the expert’s differential diag-
nosis was reliable because he followed a standard and 
accepted methodology in arriving at the diagnosis, ad-
equately explained why the employee might not exhibit 
every	symptom	of	acute	HACE,	and	adequately	consid-
ered and ruled out alternative explanations.

Key Language
•	 “After	a	careful	review	of	the	Railroad’s	arguments,	

Dr. Teitelbaum’s affidavits, the underlying medical lit-
erature and the record as a whole, we perceive no basis 
to conclude that the district court abused its discre-
tion by ruling that Dr. Teitelbaum’s opinion was ad-
equately supported by the scientific literature. Given 
the record before us, we too are unpersuaded that this 
is a case where too great a gap exists between the prof-
fered expert opinion and the underlying data.”

•	 “It	is	clear	that	Mr.	Goebel	was	exposed	to	altitudes	
exceeding 8,000 feet for much longer than one hour. 
More importantly, he was inside the tunnel at alti-
tudes exceeding 9,000 feet for approximately one 

hour and was subjected to a variety of other factors 
that, in Dr. Teitelbaum’s view, significantly worsened 
his condition. The studies cited by the Railroad do 
not render Dr. Teitelbaum’s opinion unreliable and 
do not give us reason to conclude that the district 
court abused its discretion.”

•	 “Upon	closer	inspection,	much	of	the	Railroad’s	dif-
ferential diagnosis argument is largely a reiteration 
of its first argument. Recognizing that a reliable dif-
ferential diagnosis is admissible in this circuit given 
a valid showing of general causation, the Railroad 
spends considerable effort rehashing its view that 
the scientific literature does not support Dr. Teitel-
baum’s	conclusions.	In	the	alternative,	the	Railroad	
argues that even if general causation were estab-
lished, Dr. Teitelbaum’s differential diagnosis was 
unreliable for failing to account for obvious alterna-
tive explanations, i.e., overexposure to diesel fumes 
and depression.”

•	 “Whatever	the	merits	of	differential	diagnosis	in	the	
abstract, the district court correctly determined, 
based on our precedent in Hollander, that it can 
admit a differential diagnosis that it concludes is 
reliable if general causation has been established.”

•	 “We	have	already	concluded	that	the	district	court	
did not abuse its discretion by concluding that Dr. Te-
itelbaum’s general causation opinion was admissible. 
Therefore, as in Hollander, the only issue that remains 
is whether the district court abused its discretion by 
concluding that Dr. Teitelbaum’s specific differential 
diagnosis	was	reliable.	In	Hollander,	we	recognized	
that a differential diagnosis is most useful when ‘the 
party relying on the diagnosis has offered indepen-
dently reliable evidence that the allegedly dangerous 
drug or substance had harmful effects,’ i.e., when a 
reliable general causation opinion has been offered to 
rule the substance in as a potential cause.”

•	 “Having	determined	that	Dr.	Teitelbaum’s	general	cau-
sation opinion was reliable and therefore admissible, 
we now conclude that the district court correctly ruled 
that Dr. Teitelbaum’s differential diagnosis was also 
reliable because he followed a standard and accepted 
methodology in arriving at the diagnosis, he ade-
quately explained why Mr. Goebel might not exhibit 
every	symptom	of	acute	HACE,	and	he	adequately	
considered and ruled out some alternative explana-
tions even if he did not explicitly rule out depression.”

•	 “Given	Mr.	Goebel’s	testimony	about	his	symptoms	
both during and after the incident that are entirely 
consistent both with Dr. Teitelbaum’s conclusions and 
with a diagnosis unrelated to depression, we agree 
with the district court that Dr. Teitelbaum’s failure 
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explicitly to rule out depression as one possible alter-
native cause is not unreasonable. Furthermore, given 
that the Railroad’s experts could not definitely testify 
that depression was a valid possible alternative, Dr. 
Teitelbaum’s failure to specifically rule it out does lit-
tle to render his diagnosis unreliable.”

•	 “Finally,	Dr.	Teitelbaum’s	explanation	of	why	Mr.	
Goebel might not have exhibited all the symptoms 
of	acute	HACE	is	reasonable.	As	noted	above,	the	
medical studies make it clear that Mr. Goebel exhib-
ited	symptoms	sufficient	to	justify	a	HACE	diag-
nosis.	In	effect,	Mr.	Goebel	exhibited	some,	but	not	
all,	of	the	symptoms	associated	with	HACE.	He	also	
exhibited effects of lasting cognitive deficits, a find-
ing confirmed by outside specialists. Given this com-
bination of symptoms, it was reasonable that Dr. 
Teitelbaum did not diagnose Mr. Goebel with over-
exposure to diesel fumes because such a diagnosis 
would not account for lasting cognitive deficits. For 
these reasons, and in light of our deferential stan-
dard of review, we conclude that the district court 
did not abuse its discretion by ruling that Dr. Teitel-
baum’s differential diagnosis was reliable and there-
fore admissible. As the district court correctly noted, 
although Dr. Teitelbaum’s opinion was properly 
admissible, any weaknesses should have been dili-
gently pursued and exposed on cross examination.”

Hollander v. Sandoz Pharms. Corp.
289 F.3d 1193 (10th Cir. 2002)

Factual Summary
Plaintiffs initiated a product liability suit alleging that 
the	drug	Parlodel	caused	Hollander	to	suffer	an	intra-
cerebral hemorrhage. The district court excluded tes-
timony of proffered experts on causation and granted 
summary judgment on the basis that, among others, the 
conclusions of the experts were not based on sufficient 
facts or reliable methodology in reaching conclusions 
from those claimed facts. The Tenth Circuit affirmed.

Key Language
•	 “We	begin	our	analysis	with	[the	physician’s]	testi-

mony that bromocriptine is an ergot alkaloid. Ac-
cording	to	[the	physician],	this	fact	supports	his	
theory….	As	the	district	court	observed,	[none	of	the	
experts]	disputed	the	fact	that	bromocriptine	has	a	
different	chemical	structure	[from]	ergot	alkaloids	
known	to	cause	vasoconstriction.	Moreover,	[none	
of	the	experts]	disputed	the	scientific	literature	stat-
ing that small differences in chemical structure may 
produce substantial differences in physiological ef-

fects…. Accordingly, the district court did not abuse 
its discretion.”

•	 “[The	experts]	relied	on	studies	regarding	the	rela-
tionship between bromocriptine and hyperten-
sion…. Again, it is not an abuse of discretion to 
conclude that there is ‘simply too great an analytical 
gap’ between these studies and the experts’ conclu-
sion	that	Parlodel	caused	Ms.	Hollander’s	stroke….	
The studies in question do not directly address the 
relationship between Parlodel and stroke.”

•	 “The	next	methodologies	employed	by	[the	experts]	
present a closer question. ‘Differential diagnosis’ re-
fers to the process by which a physician ‘rules in’ all 
scientifically plausible causes of the plaintiff’s in-
jury. The physician then ‘rules out’ the least plau-
sible causes of injury until the most likely cause 
remains….	In	the	instant	case,	the	district	court	
made	short	shrift	of	the	[experts]	differential	diagno-
ses	[dependent	on	case	reports]….	The	court	stated	
that, ‘because of their limitations, case reports have 
been repeatedly rejected as a scientific basis for a con-
clusion regarding causation.’… Again, we conclude 
that	the	district	court	did	not	abuse	its	discretion.	In	
many decisions in which a differential diagnosis has 
been deemed reliable, the party relying on the diag-
nosis has offered independently reliable evidence that 
the allegedly dangerous drug or substance had harm-
ful effects…. That is not the case here.”

United States v. Crabbe
556 F. Supp. 2d 1217 (D. Colo. 2008)

Factual Summary
Joint motions were filed by defendants seeking exclu-
sion	of	eight	opinions	expressed	by	an	IRS	revenue	
agent on the grounds that the opinions had inadequate 
foundation. The court held that the agent did not use 
reliable methodology and did not obtain sufficient facts 
and data in order to reach the proffered opinions.

Key Language
•	 “Under	the	current	version	of	Rule	702,	a	witness’	

qualifications are no longer sufficient foundation, in 
and of themselves, to admit expert testimony. Now, 
in addition to the witness having appropriate qualifi-
cations, the proponent of the witness’ opinions must 
demonstrate that the process by which the witness 
derived his or her opinions is reliable.”

•	 “[O]therwise	reliable	methodology	does	not	become	
unreliable simply because the witness did not thor-
oughly test it in all applicable situations. Once a 
court is satisfied that the methodology is generally 
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reliable, suggestions that the witness should have 
engaged in additional testing to achieve certainty 
in his or her conclusions are matters going to the 
weight of the opinion, not its admissibility.”

•	 “[T]he	Court	does	not	examine	whether	the	facts	
obtained by the witness are themselves reliable—
whether the facts used are qualitatively reliable is 
a question of the weight to be given the opinion by 
the factfinder, not the admissibility of the opinion. 
Rather, the inquiry examines only whether the wit-
ness obtained the amount of data that the methodol-
ogy itself demands.”

•	 “The	essence	of	a	reliable	methodology	is	that	the	
expert’s theory can be challenged in some objec-
tive sense. This is compared to a subjective, conclu-
sory approach that cannot reasonably be assessed for 
reliability.”

•	 “[A]n	opinion	on	the	ultimate	issue	of	fact	must	nev-
ertheless be supported by a reliable methodology, 
sufficient facts, and the reasonable application of the 
methodology to the facts.”

United States v. Yass
2008 U.S. Dist. LEXIS 102963 (D. Kan. 2008)

Factual Summary
During a trial for crimes of false bankruptcy peti-
tions, the Government sought to admit the testimony 
of a forensic document expert to identify one of the de-
fendants as the person who wrote out a money order in-
volved in the scheme. The defendants sought to exclude 
this expert’s testimony arguing that the handwriting 
theories did not satisfy the Daubert standard. The court 
denied defendant’s motion, finding that the process of 
handwriting analysis was sufficiently reliable to satisfy 
Daubert and the Federal Rules of Evidence.

Key Language
•	 “Rather	than	to	exclude	handwriting	analysis	as	

‘junk science,’ as urged by defendant, the Court finds 
the process of handwriting analysis sufficiently reli-
able to satisfy Daubert and the Federal Rules of Evi-
dence and declines to depart from the clear majority 
of courts weighing in on the issue. Moreover, despite 
the uneven treatment of handwriting experts by dis-
trict courts, every appellate court to have considered 
the issue of handwriting testimony has held that the 
expert’s ultimate opinion was admissible.”

United States v. Murphy
457 F. Supp. 2d 1228 (D. Kan. 2006)

Factual Summary
The Government filed a motion to exclude the defen-
dant’s expert witness contending that that expert’s tes-
timony, among other things, was not scientifically 
reliable. The court held that the expert’s testimony was 
excluded because his testimony regarding cultivation of 
marijuana lacked foundation and not shown to be sci-
entifically reliable. The expert presented no evidence 
that his writings had been recognized as a valid re-
search effort or a reference book in the field of botany.

Key Language
•	 The	expert	“lists	several	books	and	articles	he	has	

authored or co- authored, but presents no evidence 
that his writings on marijuana have been recognized 
as a valid research effort or reference book in the 
field	of	botany….	[T]here	is	nothing	of	record	that	
would lead this court to believe that it should rely on 
[the	expert’s]	former	clients,	members	of	the	Califor-
nia criminal defense bar, California marijuana users 
or the readers of his articles as a valid indicator of 
reliability.”

•	 “The	same	is	true	for	the	legal	seminars	[the	expert]	
has presented and the legal papers he has distrib-
uted. No record supports a finding that his work 
in the legal arena relating to strategies of criminal 
defense attorneys is scientifically reliable.”

•	 “[The	expert]	indicates	that	he	has	reviewed	many	re-
ports, read many books, and spoken with many peo-
ple about marijuana issues including cultivation. But 
these and similar assertions require the court to trust 
that	[the	expert’s]	conclusions	are	sound,	and	are	too	
generic	to	show	the	court	that	Logan’s	knowledge	or	
experience qualifies him to give an opinion based on 
reliable principles and methods applied to the facts.”

•	 Arguing	that	an	expert’s	opinion	is	scientifically	reli-
able because of his knowledge and the basis of his 
knowledge is insufficient to meet a party’s burden to 
show that the reasoning or methodology underlying 
the expert’s testimony is scientifically valid.

Cook v. Rockwell Int’l Corp.
580 F. Supp. 2d 1071 (D. Col. 2006)

Factual Summary
The court held that a plaintiff landowner’s reconstruc-
tion and damages experts’ testimony were reliable and 
admissible under Daubert. Evidence existed that was 
sufficient enough to allow the jury to infer that the 
damages were the result of the defendant’s activities 
and not the result solely of the proximity of the plain-
tiff’s properties to the defendant’s plant.
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Key Language
•	 “Scientifically	valid	and	reliable	expert	testimony	that	

is not relevant to an issue of consequence to the case 
does not ‘fit’ because it will not assist the trier of fact.”

•	 While	expert	testimony	must	be	based	on	a	reliable	
methodology to be admissible, this does not mean 
that the offering party must prove “that the expert 
is indisputably correct” for the expert evidence to be 
admissible.	Instead,	the	party	need	only	prove	that	
“the method employed by the expert in reaching the 
conclusion is scientifically sound and that the opin-
ion is based on facts which sufficiently satisfy Rule 
702’s reliability requirements.”

•	 If	an	expert’s	methodology	is	found	to	employ	in	the	
courtroom the same level of intellectual rigor that 
characterizes the practice of an expert in the relevant 
field and the expert’s testimony is otherwise admis-
sible, it is then up to the jury to decide whether the 
expert used the best or most reliable methodology, 
what weight to accord to his testimony and which of 
competing experts’ opinions should be credited. The 
ultimate determination of whether expert testimony 
is correct and “reliable” in this sense remains with 
the jury.

•	 “Whether	an	expert’s	method	or	theory	can	or	has	
been tested is one of the factors that can be relevant 
to determining whether an expert’s testimony is reli-
able enough to be admissible.”

Eleventh Circuit

Guinn v. AstraZeneca Pharms. LP
602 F.3d 1245 (11th Cir. 2010)

Factual Summary
The Middle District of Florida’s determination to 
exclude plaintiff’s expert testimony was upheld by the 
Circuit Court. The court found that the District Court 
did not abuse its discretion in holding that the expert’s 
differential diagnosis was unreliable because “(1) the 
expert failed to adequately consider possible alternative 
causes of the patient’s weight gain and diabetes, (2) the 
patient’s numerous other risk factors for diabetes made 
it hard to draw any inferences from the temporal prox-
imity of her weight gain to her diagnosis of diabetes, 
and (3) the expert failed to conduct the standard diag-
nostic techniques she normally used to rule out poten-
tial alternative causes.”

Key Language
•	 “Although	a	reliable	differential	diagnosis	need	not	

rule out all possible alternative causes, it must at 

least consider other factors that could have been the 
sole cause of the plaintiff’s injury.”

•	 “When	properly	conducted,	differential	diagno-
sis can be a reliable methodology under Daubert…. 
However,	“an	expert	does	not	establish	the	reliabil-
ity of his techniques or the validity of his conclusions 
simply by claiming that he performed a differential 
diagnosis on a patient.”

McClain v. Metabolife Int’l, Inc.
401 F.3d 1233 (11th Cir. 2005)

Factual Summary
After the plaintiffs obtained a jury verdict against a sup-
plement manufacturer for distributing an unreasonably 
dangerous diet drug, the defendant appealed, claiming 
that the district court abused its discretion in admit-
ting expert testimony of a neurologist and pharmacolo-
gist. The Eleventh Circuit agreed. The court found that 
the experts’ insufficient factual foundations and unsup-
ported leaps in logic undermined their credibility

Key Language
•	 “O’Donnell’s	opinions	lack	the	indicia	of	reliability	

necessary to survive a Daubert inquiry and challenge 
under	Rule	702.	He	draws	speculative	conclusions	
about Metabolife’s toxicity from questionable prin-
ciples of pharmacology, while at the same time, ne-
glecting the hallmark of the science of toxic torts—the 
dose-	response	relationship.	He	also	draws	unsubstan-
tiated analogies between ephedrine and phenylpropa-
nolamine, infers conclusions from studies and reports 
that the papers do not authorize, and unjustifiably re-
lies on government public health reports and con-
sumer	complaints	to	establish	medical	causation.	In	
short, O’Donnell does not support his opinions with 
sufficient data or reliable principles, as identified by 
the Daubert rubric, and fails to follow the basic meth-
odology that experts should follow in toxic tort cases.”

•	 “O’Donnell	likewise	offered	nothing	specific	about	
how Metabolife affects individuals. When asked how 
one tablet of Metabolife might increase heart rate, he 
could not give an answer and explained that it would 
vary	from	patient	to	patient.	He	also	could	not	say	
how much it might elevate a patient’s blood pressure. 
He	agreed	that	effect	would	vary	from	patient	to	pa-
tient and admitted that it might not raise a person’s 
blood	pressure	at	all.	He	further	said	that	aerobic	exer-
cise impacts blood pressure and heart rate more than 
the maximum recommended dosage of Metabolife.”

•	 “Although	he	agreed	that	a	drug’s	effect	is	dose-
driven, he offered no testimony about the dose of 
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Metabolife required to injure Plaintiffs or anyone 
else.	He	could	not	say	how	much	is	too	much.	In	
explaining his opinion about the extreme danger of 
Metabolife, while at the same time offering no opin-
ions	about	dose,	he	said:	‘that’s	why	I	always	answer	
with potential, may, or could.’ On the other hand, he 
admitted that the amount of ephedrine in Metabolife 
356 does not exceed the amount of ephedrine in the 
hundreds of over- the- counter products available to 
the public.”

•	 “Because	of	this	ambiguity,	O’Donnell	laid	no	reli-
able groundwork for determining the dose- response 
relationship for either ephedrine or ephedrine and 
caffeine. This signals a methodology problem.”

•	 “When	analyzing	an	expert’s	methodology	in	toxic	
tort cases, the court should pay careful attention to 
the expert’s testimony about the dose- response rela-
tionship.	The	dose-	response	relationship	is	‘[a]	rela-
tionship in which a change in amount, intensity, or 
duration of exposure to an agent is associated with 
a change—either an increase or decrease—in risk of 
disease.’ The expert who avoids or neglects this prin-
ciple of toxic torts without justification casts suspi-
cion on the reliability of his methodology.”

•	 “The	issue	of	the	chronological	relationship	leads	to	
another important point—proving a temporal rela-
tionship between taking Metabolife and the onset of 
symptoms does not establish a causal relationship. 
In	other	words,	simply	because	a	person	takes	drugs	
and then suffers an injury does not show causation. 
Drawing such a conclusion from temporal relation-
ships leads to the blunder of the post hoc ergo prop-
ter hoc fallacy. The post hoc ergo propter hoc fallacy 
assumes	causality	from	temporal	sequence.	It	liter-
ally	means	‘after	this,	because	of	this.’	It	is	called	a	
fallacy because it makes an assumption based on the 
false inference that a temporal relationship proves a 
causal relationship.”

•	 “O’Donnell	relied	heavily	on	a	report	by	Haller	and	
Benowitz published in the New England Journal of 
Medicine that concluded that the ephedrine/caffeine 
combination ‘in some patients may cause toxicity.’ 
Christine	A.	Haller	&	Neal	Benowitz,	Adverse Car-
diovascular and Central Nervous System Events Asso-
ciated with Dietary Supplements Containing Ephedra 
Alkaloids, 343 New Eng. J. Med. 1933–38 (2000). 
The authors studied 140 adverse incident reports 
from persons who took dietary supplements con-
taining ephedra alkaloids. Id. The authors said that 
‘these interactions between phenylpropanolamine 
and caffeine support the idea that the combination 
of ephedrine and caffeine could increase the risk 

of adverse effects.’ Id. The authors, however, admit 
that their study does not offer a basis to determine 
the incidence of serious adverse effects of ephed-
rine alkaloids, and they recognize the necessity for 
study of ‘the determinants of individual susceptibil-
ity to serious adverse effects of dietary supplements 
containing ephedra alkaloids so that the appropri-
ate guidelines and warnings can be devised.’ Id. 
Moreover,	O’Donnell	agreed	that	Haller	and	Benow-
itz concluded from this study that ‘the use of dietary 
supplements that contained ephedra alkaloids may 
pose health risks to some persons.’”

•	 “Hakim	followed	a	methodology	similar	to	
O’Donnell’s in determining the general toxicity of 
Metabolife.	He	relied	in	significant	part	on	ephed-
rine’s classification as a sympathomimetic, the PPA 
analogy,	the	Haller	and	Benowitz	study,	and	the	
Hemorrhagic	Stroke	Project.	To	the	degree	to	which	
Hakim	and	O’Donnell	shared	the	same	methodology	
about the general toxicity of Metabolife, their opin-
ions share the same fate. Their opinions lack suffi-
cient reliability to satisfy Daubert. Furthermore, like 
O’Donnell,	Hakim	failed	to	offer	the	type	of	evidence	
that could support his methodology, so his opinions 
are subject to the same conclusions that the court 
made about O’Donnell’s opinions. The only question 
then	about	Hakim’s	testimony	is	whether	the	addi-
tional bases for his opinions, which O’Donnell’s did 
not have, can overcome the defects in the methods 
they shared. The answer is no.”

•	 “Hakim	testified	that	he	employed	the	differen-
tial	diagnosis	method.	He	took	medical	histories	
from Plaintiffs, examined them, and did some tests. 
After taking these steps, he concluded that he could 
rule out all the usual causes for Plaintiffs’ injuries 
and therefore inferred that Metabolife caused the 
injuries.	He	assumed	that	Metabolife	could	cause	
these injuries using the same evidence offered by 
O’Donnell, the deficiencies of which the court has 
demonstrated at length. A valid differential diagno-
sis, however, only satisfies a Daubert analysis if the 
expert can show the general toxicity of the drug by 
reliable methods.”

•	 “In	defending	his	methodology,	Hakim	also	testi-
fied about case reports that he found in the medical 
literature. The case studies involve reports by doc-
tors about patients whom the doctor suspects suf-
fered a serious adverse reaction to ephedrine. These 
reports are anecdotal, meaning that they are ‘based 
on descriptions of unmatched individual cases 
rather than on controlled studies.’ Because they are 
anecdotal, ‘case studies lack controls and thus do not 
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provide as much information as controlled epidemi-
ological studies do…. Causal attribution based on 
case studies must be regarded with caution.’”

•	 “This	analysis	of	the	value	and	limitations	of	case	
reports is important in this case for two reasons. 
First,	it	explains	something	about	Hakim’s	differen-
tial	diagnosis	method.	If	he	had	taken	his	findings	
and opinions about these four Plaintiffs and submit-
ted them to a medical journal for publication, they 
would simply be case reports—anecdotal informa-
tion, nothing more. Second, in light of all the other 
failures of proof on the reliability of their methods, 
Plaintiffs’ experts cannot now redeem their opinions 
with this type of anecdotal evidence. They do not 
offer the underlying toxicological data in a scientifi-
cally reliable form to satisfy Daubert. Anecdotal evi-
dence will not cure that failure.”

Quiet Tech. DC-8, Inc. v. Hurel-Dubois UK Ltd.
326 F.3d 1333 (11th Cir. 2003)

Factual Summary
A developer of fanjet engine “hush kits” sued a designer 
for breach of contract. The hush kit developer alleged 
that the designer’s thrust reverser was worthless. The 
designer’s expert witness was an aerodynamics special-
ist. The developer argued that the expert was not qual-
ified, that his methodology was unreliable, and that his 
testimony was irrelevant. The court held because the in-
dividual was properly qualified as an expert and the ev-
idence he offered was reliable and helpful, the district 
court properly admitted his testimony under Daubert 
and denied the developer’s motion for a new trial.

Key Language
•	 “Quiet	first	challenges	Frank’s	qualifications	to	ren-

der an expert opinion concerning the cause of the 
JT3D’s performance loss. Although Quiet con-
cedes that ‘Frank’s testimony concerning his back-
ground and employment would appear at first blush 
to establish a certain degree of expertise,’ it contends 
that ‘his true lack of specific expertise was evidenced 
by his ignorance of basic concepts, his inconsisten-
cies in explaining basic concepts and his confusion 
respecting specific command if his other testimony 
was reliable.’ Among the specific shortcomings in 
Frank’s reports on which appellant focuses in attack-
ing his expert qualifications are (1) his failure to dis-
tinguish between engine pressure ratio (‘EPR’) and 
fan pressure ratio (‘FPR’), having explained numer-
ous mistaken references to FPR instead of EPR in 
his calculations as mere typos; (2) his analysis of the 

old leading ejector edge instead of the droop snoop; 
(3) his	use	of	incomplete	and	inappropriate	flight	test	
data to ‘validate’ his Fluent results; and (4) his use of 
improper boundary conditions.”

•	 “The	problem	with	Quiet’s	argument,	however,	is	
that none of the shortcomings in Frank’s analysis on 
which it focuses genuinely bear on any of these fac-
tors.	Instead,	Quiet	simply	has	restated	its	methodol-
ogy arguments in terms of Frank’s qualifications, and 
in so doing, we think, has ignored the conceptual dis-
tinction between an expert’s qualifications and the 
reliability	of	his	proffered	opinion.	‘In	essence,’	as	
Hurel	accurately	describes	it,	‘[appellant’s]	argument	
is that anyone who would use the methodology that 
[ ]	Frank	used	must	not	be	qualified.’	Indeed,	Quiet	
explicitly says that ‘all of the facts that demonstrate 
Frank’s lack of expertise are equally strong evidence 
of the unreliability of his methods.’ Because it has 
not advanced any attack that truly calls into question 
Frank’s expert qualifications, Quiet—which bears 
the burden of demonstrating that the district court 
abused its discretion in qualifying Frank,—has failed 
to carry that burden.”

•	 “Viewed	more	abstractly,	if	methodological	unreli-
ability or a lack of intellectual rigor precluded a wit-
ness from being qualified as an expert, then this 
would largely eviscerate the reliability determi-
nation, as one’s expert qualification would foreor-
dain the conclusion that the methods employed by 
that individual were reliable. Yet our caselaw plainly 
establishes that one may be considered an expert but 
still offer unreliable testimony.”

•	 “Moreover,	as	a	substantive	matter—i.e., even if we 
were reviewing this question de novo—it appears 
plain that the district court’s qualification of Frank 
was proper. At the time of trial, as we have noted, 
Frank	had	worked	with	CFD	for	nearly	20	years.	His	
experience with CFD dated to his college days, when 
he worked with experts in the field. Following his 
completion of B.A. and M.A. programs in aerospace 
engineering, he worked for several aerospace compa-
nies, where he performed over 40 CFD analyses and 
assisted	in	roughly	80	additional	such	studies.	In	
summarizing its findings as to qualification, the dis-
trict	court	said:	‘It	seems	to	me	in	this	case	that	Mr.	
Frank is qualified by his experience and by his edu-
cation,	including	his	on-the-job	education.	Like	all	of	
the experts have had a very impressive background, 
at	least	impressive	to	the	Court.	So	I	don’t	think	
that’s really the issue.’ We agree; under these circum-
stances, it is evident that Frank was properly quali-
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fied as an expert by virtue of his extensive education, 
training and experience.”

•	 “In	evaluating	whether	Frank’s	testimony	was	reli-
able, it is important to be mindful of a distinction 
that appears throughout the parties’ arguments: the 
difference between the reliability of computational 
fluid	dynamics	generally	and	of	Frank’s	application	
of CFD in this case.”

•	 “Quiet’s	argument	is	that	Frank	misused	a	method	
that,	in	the	abstract,	is	reliable.	It	does	not	con-
test	the	formulation	that	PT	Intake	=	FPR	(P	amb).	
Instead,	it	says	that	Frank	miscalculated	FPR.	Put	
differently, Quiet does not argue that it is improper 
to conduct a CFD study using the sorts of aerody-
namic data that Frank employed, but rather that the 
specific numbers that Frank used were wrong. Thus, 
the	alleged	flaws	in	Frank’s	analysis	are	of	a	charac-
ter that impugn the accuracy of his results, not the 
general scientific validity of his methods.”

•	 “The	identification	of	such	flaws	in	generally	reli-
able scientific evidence is precisely the role of 
cross- examination.”

Rider v. Sandoz Pharms. Corp.
295 F.3d 1194 (11th Cir. 2002)

Factual Summary
The plaintiffs sued a pharmaceutical company claiming 
the drug Parlodel caused hemorrhagic stroke. To prove 
causation, they introduced evidence of case reports, 
dechallenge- rechallenge data, chemical analogies, an-
imal studies, and FDA findings. The Eleventh Circuit 
found the evidence unreliable and held it inadmissible. 
While the appellate court did not require epidemiologi-
cal studies, it agreed with the district court that certain 
other types of evidence may have been reliable, includ-
ing peer- reviewed epidemiological literature, a pre-
dictable chemical mechanism, general acceptance in 
learned treatises, or a very large number of case reports.

Key Language
•	 “Given	time,	information,	and	resources,	courts	may	

only admit the state of science as it is. Courts are 
cautioned not to admit speculation, conjecture, or 
inference that cannot be supported by sound scien-
tific principles. The courtroom is not the place for 
scientific	guesswork,	even	of	the	inspired	sort.	Law	
lags science; it does not lead it.”

Benkwith v. Matrixx Initiatives, Inc.
467 F. Supp. 2d 1316 (M.D. Ala. 2006)

Factual Summary
Following removal of a products liability action, the 
defendants filed motions to exclude plaintiff’s causa-
tion	expert.	In	granting	the	defendant’s	motion,	the	
court found that the studies relied upon by the expert 
were not reliable and the expert’s experiment did not 
fit with the facts of the case.

Key Language
•	 “Discussing	an	expert’s	reliance	on	anecdotal	con-

sumer complaints, the Eleventh Circuit stated, 
‘Uncontrolled	anecdotal	information	offers	one	of	
the least reliable sources to justify opinions about 
both general and individual causation.’”

Foreman v. Am. Road Lines, Inc.
623 F. Supp. 2d 1327 (S. D. Ala. 2008)

Factual Summary
Plaintiff filed a motion objecting to the defendants’ psy-
chologist expert. The court denied plaintiff’s motion, 
holding that there was no evidence that the expert’s 
methodology was unreliable or that it differed materially 
from that generally used in the field. The expert was also 
not required to rely only on any particular test results.

Key Language
•	 “To	the	extent	that	[the	expert’s]	opinions	diverge	
from	objective	tests	administered	to	[the	plaintiff],	
such differences may be fodder for robust cross- 
examination, but do not warrant outright exclusion 
of	his	testimony.	In	fact,	‘[t]he	identification	of	such	
flaws	in	generally	reliable	scientific	evidence	is	pre-
cisely the role of cross- examination.’”

Gilliam v. City of Prattville
667 F. Supp. 2d 1276 (M.D. Ala. 2009)

Factual Summary
Plaintiff’s estate filed suit against the City after Mr. Gil-
liam died of heart failure following a taser incident. 
The City filed a motion to exclude the causation testi-
mony of two of plaintiff’s experts. The Court granted 
the City’s motion in full.

Key Language
•	 “This	Court	will	not	admit	expert	testimony	that	

seeks to show that the existence of a temporal rela-
tionship between the use of excessive force and Gil-
liam’s death is sufficient to prove a causal relationship 
between those two events…. Simply put, correlation 
is not causation, and as the Eleventh Circuit has held, 
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the post hoc ergo propter hoc fallacy is not reliable 
enough to be allowed as expert testimony.”

•	 “Qualifications	are	relative,	being	more	or	less	useful	
depending on the expert’s familiarity with the sub-
jects that are relevant to the matter to be decided by 
the trier of fact. Therefore, qualifications must not be 
evaluated in the abstract. Rather, the Court’s gate-
keeping obligation requires that the Court evaluate 
qualifications in light of what is necessary to explain 
a particular subject matter to the jury.”

Furmanite Am., Inc. v. T.D. Williamson, Inc.
506 F. Supp. 2d 1126 (M.D. Fla. 2007)

Factual Summary
The defendant filed a motion to strike plaintiff’s dam-
ages expert. The defendant objected to the methodol-
ogy and reliability of the conclusions of the damages 
expert. The court denied defendant’s motion holding 
that defendant’s arguments were focused on the weight 
of the proffered evidence rather than the expert’s cho-
sen methodology.

Key Language
•	 “Errors	in	an	expert’s	application	of	a	reliable	

method go to the credibility of an expert’s opinion 
rather than the opinion’s reliability under Daubert.”

•	 “[A]rguments	that	[the	expert’s]	findings	are	specula-
tive and lead to an unreliable estimate of worth are ar-
guments	as	to	the	credibility	of	[the	expert’s]	findings	
rather than the general acceptance of his methods.”

Bowers v. Norfolk S. Corp.
537 F. Supp. 2d 1343 (M.D. Ga. 2007)

Factual Summary
Former locomotive engineer brought suit under the 
FELA	alleging	damages	for	back	and	neck	injuries	
while working for the defendant. Both parties filed mo-
tions to exclude the testimony of various experts. The 
court excluded plaintiff’s orthopedist expert as he had 
not demonstrated that his opinions were testable, had 
not offered error rate for his opinions, had not shown 
evidence that his opinions were peered reviewed and 
had not shown general acceptance of his opinions.

Key Language
•	 “The	term	‘accepted	premise’	is	commonly	under-

stood to include either a premise that is generally 
accepted by the medical or scientific community, or 

one that is found in a recognized text, treatise, or 
other reliable source.”

•	 “The	Eleventh	Circuit	itself	has	recognized	both	
the importance of a properly- conducted differential 
diagnosis and the need to look past the labels given 
to an expert’s method to ensure that the opinions he 
offers are reliable.”

•	 “To	be	reliable,	Rule	702	requires	that	expert	opin-
ions be based on ‘sufficient facts or data.’”

•	 “[B]efore	admitting	expert	testimony,	courts	must	
consider whether that testimony is reliable. To be 
reliable, expert testimony must be both the prod-
uct of reliable principles and methods and based on 
sufficient	facts	or	data.	If	an	expert	fails	to	properly	
apply generally accepted principles in obtaining the 
data on which his opinions are based, his opinions 
may be excluded as unreliable.”

District of Columbia Circuit

Raynor v. Merrell Pharms., Inc.
104 F.3d 1371 (D.C. Cir. 1997)

Factual Summary
The plaintiff alleged birth defects sustained through 
Bendectin ingestion. The jury returned a verdict for 
$300,000.00, and the defendant filed motions for judg-
ment notwithstanding the verdict and for a new trial. 
The district court granted JNOV, and the D.C. Cir-
cuit affirmed on the basis that no evidentiary support 
existed for the plaintiff’s experts’ claims of a casual 
relationship between the drug and birth defects.

Key Language
•	 “The	experts’	methodology	also	suffers	from	‘testing’	

problems…. The only way to test whether data from 
non- human studies can be extrapolated to humans 
would be to conduct human experiments or to use 
epidemiological	data.	In	fact,	the	experts’	conclusions	
have been tested by the latter and found wanting.”

•	 “In	addition	to	in vivo, in vitro, and chemical data, 
plaintiffs put forth an expert… who conducted a 
methodology called ‘differential diagnosis,’ an ap-
proach presumably designed to eliminate other possi-
ble	causes	of	[the]	birth	defect….	Although	we	found	
testimony ruling out alternative causes admissible 
[in	another	case]	that	testimony	on	specific	causation	
had legitimacy only as follow- up to admissible evi-
dence that the drug in question could in general cause 
birth defects…. That first step… is missing here.”
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Practice Pointers: Laying the Foundation to Exclude Expert Testimony

Defense lawyers preparing to cross-examine experts for the 
purpose of laying the foundation for exclusion under Daubert /
Kumho should keep two things in mind. First, although 
Daubert lists multiple criteria for reliability of opinion testi-
mony, in the final analysis, testimony is excluded because it is 
based on conjecture and speculation, and the ultimate basis 
for exclusion is that either (a) an inadequate evidentiary factual 
foundation for the opinion exists; or (b) although an adequate 
factual foundation exists, the analysis performed does not per-
mit the conclusions to be reliably reached. Thus, regardless of 
the criteria a party may rely upon in the motion to exclude, the 
deposition and hearing should focus on the absence of ade-
quate factual foundation and/or the absence of reliable analy-
sis of the facts.

Secondly, defense lawyers should bear in mind that when they 
speak about protocols, confidence levels, cohorts, and the 
like, the trial judge’s eyes grow glassy and she is concerned 
that she should not be making scientific decisions. However, in 
reality, notwithstanding the academic and scientific sounding 
language of Daubert, the fact of the matter is simple. Reduced 
to its bare bones, Daubert stands for a simple proposition: 
expert witnesses cannot reach conclusions if the rules of logic 
do not permit them to reach those opinions. Thus, defense 
lawyers should focus on demonstrating that the expert cannot 
(for whatever reason) logically reach the conclusion sought. An 
attorney is advised to talk to the trial judge about the “logic” 
and point out that if a conclusion cannot be reached logically, 
the conclusion is necessarily speculative. With those adviso-
ries in mind, some practice pointers are set forth below.

The Lesson about All Experts
•	 The	“scientific	method”	is	nothing	more	than	a	restatement	

of the rules of logic.
•	 All	experts	are	bound	by	the	rules	of	logic	(usually	having	a	

fancy label).
•	 Cross-examination	should	be	based	on	those	rules.
•	 If	the	opinion	cannot	be	supported	by	the	rules	of	logic,	it	

should be inadmissible.

Preparing for the Deposition
•	 Know	the	plaintiff,	the	workplace,	and	the	environment.
•	 Read	the	literature.
•	 Read	the	textbook	chapters.
•	 Read	the	sources	generally	relied	upon	by	those	in	the	field.
•	 Get	your	own	expert.
•	 Learn	from	your	client.
•	 PREPARE.
•	 Learn	the	subject	matter.
•	 Figure	out	what	the	expert	must have done to reach logical 

conclusions.

•	 Make	an	OUTLINE.
•	 Commit	the	expert	to	the	fact	he	is	bound	by	the	rules	

within his profession and that the work is capable of being 
done.

•	 Then	get	him	to	say	he	did	NOT	do	those	things	logically	
required.

Locating “The” Applicable Rules of Logic
In	most	areas	of	expertise,	professional	societies	or	organiza-
tions publish standards/guidelines as to what an expert must 
do to reach valid conclusions within the field of endeavor. 
Locate those “rules.” Some potential sources include the 
following:
•	 Professional	society	websites.
•	 Applicable	professional	standards	(ANSI	standards,	ASME	

standards,	HFS	standards,	ASCPA,	AICPA,	NAFE).
•	 The	particular	field’s	“canon	of	ethics.”

Then, make them even broader.

Engineers and Human Factors Experts
•	 Code	of	Ethics,	American	Society	of	Professional	Engineers.
•	 Code	of	Ethics,	American	Society	of	Civil	Engineers.
•	 Code	of	Ethics,	American	Society	of	Mechanical	Engineers.
•	 Human	Factors	Handbook.
•	 ASTM	Standard	Practice	for	Evaluation	of	Technical	Data	

(E678-90).

Note:	The	ASTM	Standard	sets	forth	in	great	detail	what	an	
expert must do to render valid opinions regarding design.

“Engineering Methodology”
All	qualified	engineers	recognize	the	process	involved	in	
designing and releasing a product to the field, although no 
clear individual source of that method exists. However, most 
engineering experts must concede that the following process 
must be followed to design a product and that opinions about 
design cannot be ethically offered without following this pro-
cess. By logical extension, they must concede they cannot 
criticize	the	design	of	another	unless	the	same	methodology	
has been followed to critique the design. See Kinser v. Gehl 
Co., 184 F.3d 1259 (10th Cir. 1999), cert. denied,	528	U.S.	
1139, 120 S. Ct. 985, 145 L. Ed. 2d 934 (2000), for judicial 
recognition of engineering methodology.

Get	engineering/design	experts	to	concede	that	engineering	
methodology requires a ten-step design process.
 1. Start out with a hypothesis (e.g., the risk of injury in 

unguarded feed rollers can be reduced by an alternative 
safe and feasible design).

	 2.	 Identify	a	design	concept	to	reduce	the	risk	of	injury	
[continuation of the hypothesis].
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 3. Data and information accumulation:
•	 Create	design	criteria.

 4. Data and information accumulation:
•	 Create	design	drawing,	following	that	criteria,	with	

dimensions, angles and locations.
 5. Data and information accumulation:

•	 Build	a	prototype.
 6. Test under controlled circumstances:

•	 Identify	variables	that	affect	the	test.
•	 Avoid	bias.

•	 Use	acceptable	standards.
•	 Record	the	test	and	variables.	[Accumulation	of	data/

analysis of data.]
 7. Perform safety review.
 8. Perform reliability review.
 9. Perform review of functionality [continued analysis of 

data].
 10. Re-perform steps 1–8 for all design changes.

Only then, release design to marketplace [conclusion from 
hypothesis proven].

Go to Daubert Table of Contents
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