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First Circuit

United States v. 33.92356 Acres of Land
585 F.3d 1 (1st Cir. 2009)

Factual Summary
This case involved the taking of land by the United 
States. The defendant retained an expert to testify to the 
value of the land. The court upheld an order excluding 
the expert’s testimony under Rule 702 because “[The 
expert’s] opinion was not supported by any documenta-
tion and [was] contrary to the existing facts.”

The court held that the expert failed to offer any 
substantive support for his opinion that the land’s 
value would increase because it was probable the land 
would be rezoned for residential development or sand 
extraction. Nor had the expert relied on evidence “that 
such variances had been permitted with respect to 
similarly zoned parcels in the past.” Thus, the court 
found that “the support for the expert’s opinion was 
sufficiently sparse that the court did not abuse its dis-
cretion in holding that the expert testimony did not 
meet the standards of Rule 702.”

Key Language
•	 “Thus,	as	this	court	has	stated,	‘trial	judges	may	evalu-

ate the data offered to support an expert’s bottom- line 
opinions to determine if that data provides adequate 
support to mark the expert’s testimony as reliable.’”

•	 “[E]vidence	of	the	value	of	land	with	a	specific	high-
est and best use is only relevant if the use is likely 
to	be	reasonably	probable	‘in	the	reasonably	near	
future.’ If a claimed use is prohibited by zoning, the 
property owner must show that it is reasonably prob-
able that the relevant restrictions will be removed in 
the reasonably near future.”

•	 “The	gatekeeping	role	of	the	district	court	is	partic-
ularly pronounced in condemnation proceedings 
under	Rule	71.1.	While	the	jury	tries	issues	of	valu-
ation,	the	trial	judge	must	screen	the	proffered	best	
and	highest	uses	and	‘exclude	from	jury	consider-
ation those which have not been demonstrated to be 
practicable and reasonably probable uses.’”

Allen v. Martin Surfacing
263 F.R.D. 47 (D. Mass. 2009)

Factual Summary
This case involved a negligence and wrongful death 
action. The decedent died from amyotrophic lateral 

sclerosis (“ALS”), commonly known as Lou Gehrig’s 
disease. Plaintiffs alleged that the decedent was pre-
disposed to developing ALS and that his exposure to 
neurotoxic levels of toluene accelerated both the devel-
opment of ALS symptoms and the course of the con-
dition. Both parties moved to exclude the other party’s 
experts. Plaintiffs’ experts included an industrial hy-
gienist who would testify that it was likely that the ex-
posure to toluene “bordered on or surpassed applicable 
guideline limits.” The expert explained the basis for his 
conclusion, which included reported symptoms of Al-
len and others.

The court permitted the expert to testify despite de-
fendant’s	objections	that	the	anecdotal	evidence	of	
symptoms was insufficiently reliable to allow expert tes-
timony based on such evidence. Defendant also argued 
that	the	expert’s	opinion	lacked	specific	measurements	
of the concentration of solvents or the duration of the 
decedent’s exposure to those solvents. The court al-
lowed admission of the evidence, emphasizing that not-
ing that the standard practice in his industry allowed 
him to rely on the symptoms of the decedent. The court 
also considered that the expert relied on other factors, 
not	the	symptoms	alone.	The	court	rejected	defendant’s	
argument that “[w]ith out a precise measure…[the ex-
pert’s] conclusion that [the decedent] was exposed to 
sufficient solvent mixture to cause neurological damage 
is merely guesswork, and should be excluded as both 
unreliable and unhelpful to the trier of fact.

Key Language
•	 “[The	expert]	did	not	rely	alone	on	those	symp-

tom accounts in forming his opinion. He consid-
ered the amount of VOCs used in the resurfacing 
process, the information provided by the MSDS and 
OSHA about the toxicity of the VOCs, the manner 
in which the VOCs would dissipate in the environ-
ment in the building (including the weather at the 
time of application of the solvents), and the pathways 
of exposure—in addition to the reported affects—in 
arriving at his conclusion.”

•	 “[D]efendant	provides	no	countervailing	evidence	
that the methodology behind those conclusions is 
contrary to the standard practice in his industry or is 
generally considered suspect by other experts in his 
industry.	The	Court	finds	that	defendant’s	arguments	
are better directed to challenging the weight or credi-
bility of Ewing’s opinion, not its admissibility.”

Assumption of Facts by Expert
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Ankuda v. R.N. Fish & Son, Inc.
535 F. Supp. 2d 170 (D. Me. 2008)

Factual Summary
This case involved an action against a tourist vessel 
and its owners. Defendant moved to exclude testimony 
from plaintiff’s expert. The court held that the expert’s 
opinions carried insufficient indicia of reliability to be 
admissible under Rule 702 and Daubert.

Plaintiff supplied two bases for their expert’s opin-
ions: experience and common sense. However, the 
court found the expert failed to construct a bridge 
from his experience to his conclusions because he did 
not illuminate the source of his knowledge or explain 
the bases for his conclusion. The court gave examples 
of what could support his testimony, including that he 
possessed specialized knowledge and/or experience 
regarding the product at issue or that he relied on oth-
ers’	testing,	studies	or	specifications	regarding	accept-
able product performance in conditions such as those 
described by the plaintiff. The court further espoused 
that “plaintiff’s proffer of obviousness (or common 
sense) as a foundation for [the expert’s] opinions is 
equally, if not more, unhelpful to her efforts to salvage 
his testimony in the face of the instant Daubert chal-
lenge. A statement of the obvious—which is within the 
ken	of	a	lay	jury	or	a	judge	presiding	at	a	bench	trial—
is	not	a	proper	subject	of	expert	testimony.”

Key Language
•	 “Experts	may	testify	on	the	basis	of	experience…How-

ever, if the expert witness is relying solely or primarily 
on experience, then the witness must explain how that 
experience leads to the conclusion reached, why that 
experience is a sufficient basis for the opinion, and 
how that experience is reliably applied to the facts.”

•	 “He	offers	only	his	say-so.	That	does	not	suffice	to	
withstand a Daubert challenge.”

Second Circuit

Allstate Ins. Co. v. Gonyo
2009 WL 1212481 (N.D. N.Y. Apr. 29, 2009)

Factual Summary
The defendant’s expert, Fire Chief George Hanslmaier, 
testified	that	a	fire	at	the	insured’s	cabin	was	caused	by	
heat from the chimney that ignited drop-down debris 
from the roof. The plaintiff’s subrogee, Allstate Insur-
ance	Co.,	filed	a	motion	to	preclude	Hanslmaier’s	tes-
timony. Finding that the expert had sufficient facts 
and data to support his conclusion, and that he uti-

lized reliable principles and methods, the district court 
allowed Hanslmaier’s testimony.

The defendant rented a cabin from the plaintiff’s 
insured	where	he	lit	a	fire	in	the	wood	burning	stove	
before going hunting. When he returned 45 minutes 
later, the defendant observed flames and black smoke 
billowing	from	the	cabin.	Allstate	instigated	a	fire	sub-
rogation action against the defendant stating that the 
cause	of	the	fire	was	a	result	of	his	negligence.

Fire	Chief	Hanslmaier	was	with	the	first	fire	com-
pany to respond, the senior officer in the management 
of	the	fire,	and	the	fire	and	origin	investigator.	He	had	
served	the	fire	company	for	25	years,	had	been	Fire	
Chief	for	10,	and	was	a	Level	One	Certified	Fire	Inves-
tigator.	Hanslmaier’s	fire	scene	origin	and	cause	inves-
tigation led to his conclusion that drop-down debris 
from	the	roof,	and	not	defendant,	started	the	fire.

Allstate moved to exclude Hanslmaier’s testimony 
contending	that	he	did	not	maintain	adequate	qualifi-
cations and that his position was unreliable predom-
inately because (1) his opinion was the product of a 
group decision, (2) he did not follow the National Fire 
Protection Association (NFPA) standards, and (3) he 
did	not	eliminate	other	fire	origins.	Allstate’s	indepen-
dent	investigator	attributed	the	ignition	of	the	fire	to	a	
combustible toolbox located too close to the wood stove 
while	the	defendant	lit	the	fire.

The court found that Hanslmaier’s opinion met the 
Daubert	qualifications,	relevancy	and	reliability	stan-
dards. His extensive practical experience was sufficient 
to	satisfy	the	qualifications	threshold.	Additionally,	the	
court held that Hanslmaier did not need to conduct his 
own tests or strictly follow NFPA standards to conduct 
a sound investigation using acceptable methodology. 
Further, Allstate could properly challenge Hanslmai-
er’s	opinion	on	the	cause	and	origin	of	the	fire	during	
cross- examination. Accordingly, Allstate’s motion to 
preclude Hanslmaier’s expert testimony was denied.

Key Language
•	 “Although	[the	expert	witness]	may	not	have	

ardently and strictly followed each step of the NFPA, 
these shortcomings will not be fatal to him testifying 
before	the	jury	and	having	his	opinion	tested.”	2009	
WL 1212481 at *6.

•	 “Indeed,	the	FRE	specifically	provide	that	an	expert	
may rely on facts or data perceived by or made 
known to the expert… [Thus,] [t]he expert need not 
conduct her own tests.” Id. (quoting Gussack Realty 
Co. v. Xerox Corp., 224 F.3d 85, 94–95 (2d Cir. 2000)).

•	 “A	court’s	task	is	not	supposed	to	decide	the	correct-
ness of an expert’s opinion nor choose between com-
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peting opinions. A court’s scope of review is narrowly 
tailored as to whether the expert’s opinion meets the 
Daubert threshold—is the testimony relevant and reli-
able.” Id. at *7.

Moltner v. Starbucks Coffee Co.
2009 U.S. Dist. LEXIS 101413 (S.D. N.Y. Oct. 3, 2009)

Factual Summary
The	plaintiff’s	experts	testified	that	the	plaintiff’s	double-	
cupped beverage was unreasonably dangerous for its in-
tended use. Finding that the experts had no factual or 
analytical grounds for their conclusion and that the 
plaintiff failed to raise a genuine issue of material fact, 
the district court precluded their testimony and granted 
the	defendant’s	summary	judgment	motion.

The plaintiff claimed that when she removed the 
lid from a cup of hot tea she purchased at a Starbucks 
store, the tea spilled and burned her. The plaintiff 
alleged various causes of action sounding in products 
liability	and	negligence.	Specifically,	one	claim	rely-
ing heavily on expert testimony alleged that double- 
cupping the plaintiff’s hot beverage constituted a 
defective design and alternatively, a breach of Star-
bucks’ duty of reasonable care.

Three of the plaintiff’s expert witnesses provided re-
ports that the district court deemed unreliable and in-
admissible.	The	first	expert,	Kenneth	R.	Diller,	merely	
expressed eight “Summary Opinions” in his report, 
which the court found to be devoid of any factual or an-
alytical grounds for his conclusions. The second expert, 
Bernard S. Gerstman, provided conclusory assertions 
without giving a reliable basis that indicated how he ar-
rived at his calculations. The third expert, Robert John 
Anders, used assumptions unsupported by evidence in 
the record to form the basis of his report.

Plaintiff’s	final	expert,	Guy	DiMaria,	did	not	meet	
the relevancy or reliability standards set forth in 
Daubert. DiMaria asserted that double- cupping a bev-
erage was not standard in the industry and that in so 
doing, the defendant breached a duty of care. Because 
DiMaria’s practical knowledge extended only to the 
fast food industry, his report was inadmissible.

The defendant moved the district court to grant 
summary	judgment	on	plaintiff’s	claims	because	all	
expert reports were inadmissible and because plaintiff 
failed to raise a genuine issue of material fact. Since the 
plaintiff’s theory of recovery was based solely on her 
experts’ conclusions, and on distinguishable precedent, 
the	district	court	granted	summary	judgment	in	favor	
of the defendant.

Key Language
•	 “On	a	motion	for	summary	judgment,	‘[a]n	expert	

opinion required some explanation as to how the 
expert came to his conclusion and what method-
ologies or evidence substantiate that conclusion.’” 
2009 U.S. Dist. LEXIS 101413 at *15 (quoting Riegel v. 
Medtronic, Inc., 451 F.3d 104, 127 (2d Cir. 2006)).

•	 “[The	expert]	provides	no	indication	of	his	basis	for	
this conclusion. He provides no analysis, no data, no 
reasoning, and no further explanation…. In short, 
[the	expert’s]	conclusory	assertions	do	not	‘employ	the	
same level of intellectual rigor that characterizes the 
practice	of	an	expert	in	the	relevant	field,’	so	they	are	
unreliable and, thus, inadmissible.” Id. at 16 (quoting 
Nimely v. City of N.Y., 414 F.3d 381, 395 (2d Cir. 2005)).

•	 “But	even	if	‘a	witness	qualifies	as	an	expert	with	
respect to certain matters or areas of knowledge, 
it	by	no	means	follows	that	he	or	she	is	qualified	to	
express	expert	opinions	as	to	other	fields.’”	Id. at 14 
(quoting Nimely, 414 F.3d 381 at 399 n.13).

Barban v. Rheem Textile Sys., Inc.
2005 WL 387660 (E.D. N.Y. 2005)

Factual Summary
The plaintiff was severely burned while working with 
a laundry press machine. He sued the manufacturers 
of the laundry press for strict liability, negligence and 
breach of warranty. The plaintiff’s expert, Stanley H. 
Fein,	testified	that	the	injuries	the	plaintiff	sustained	
were caused by the manufacturer’s negligence because 
it designed, manufactured and supplied a machine that 
was inherently dangerous. However, Fein disregarded 
both the plaintiff’s account of the accident and a con-
versation he had with an employee at the laundromat.

Key Language
•	 “By	disregarding	plaintiff’s	undisputed	testimony	

about how the accident occurred, the expert sought 
to provide his own version as to how he “believes” 
the accident occurred. This is an ipse dixit in light of 
Plaintiff’s contradictory and clear deposition testi-
mony.	Independent	of	any	other	deficiencies	in	his	
qualifications	or	in	other	parts	of	his	testimony,	this	
alone requires the Court to preclude his expert opin-
ion testimony.”

Levine v. Sears-Roebuck & Co., Inc.
200 F. Supp. 2d 180 (E.D. N.Y. 2002)

Factual Summary
The plaintiff claimed to have tripped and fallen over the 
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extended lid of her dishwasher, contending that it cre-
ated a tripping hazard. She sued Sears- Roebuck based 
upon an alleged inadequate repair and failure to warn. 
The	court	rejected	these	claims	and	granted	summary	
judgment	finding	that	the	expert’s	opinions	were	not	
based	upon	fact,	but	upon	his	assumptions.	Specifically,	
the expert asserted that the lid of the dishwasher drop-
ping below a level parallel to the floor was unexpected 
and created a tripping hazard when in fact the plain-
tiff	had	testified	that	the	lid	had	never	been	repaired,	
and had been less than level for years. Finding that the 
expert’s opinion was inconsistent with the facts, and 
that an obvious tripping condition existed, the court 
granted	summary	judgment.

Key Language
•	 “A	reading	of	Mr.	Aronson’s	deposition	would	com-

pel the court to preclude him from testifying as an 
expert or rending an opinion that an obvious condi-
tion that existed for years was a tripping hazard. His 
deposition testimony can only be charitably char-
acterized	as	the	kind	of	‘junk	science’	testimony	
that the Supreme Court aimed at in [Daubert] and 
[Kumho] tire.” (footnote 14).

Mannix v. Chrysler Corp.
2001 WL 477291 (E.D. N.Y. Mar. 4, 2001)

Factual Summary
The	plaintiff’s	expert,	Grahme	Fischer,	testified	that	the	
plaintiff’s	severe	burn	injuries	were	caused	by	a	defec-
tive automobile airbag. Finding that the expert had no 
factual basis for his conclusion, the district court pre-
cluded his testimony and granted the defendant’s sum-
mary	judgment	motion.

The plaintiff was a passenger in his girlfriend’s 1992 
Dodge Shadow when the car collided with another car. 
The car burst into flames, severely burning the plain-
tiff. The plaintiff sued Chrysler, the manufacturer 
of the car, for product liability. The plaintiff’s expert 
claimed that a defective passenger airbag was the cause 
of	the	fire,	but	could	not	identify	whether	the	defect	
was one of design or manufacture.

During depositions, the defendant’s attorney ques-
tioned the expert regarding the underlying factual 
assumptions giving rise to the opinion that a defec-
tive	airbag	was	the	case	of	the	fire.	Upon	questioning,	
the expert could not identify any factual basis for the 
assumptions underlying his opinion that the airbag 
was	the	cause	of	the	fire.

The	expert	testified	that	he	did	not	personally	
observe any defect in the airbag. The expert (1) did 

not know of what material the airbag was com-
posed; (2) could not testify to any factual support as 
to whether the airbag had been properly secured in its 
container; (3) had no knowledge regarding whether 
the airbags had been folded correctly; and (4) did not 
know what gases inflated the airbag on impact. In fact, 
the expert never actually inspected the airbag involved 
in the accident, nor did he read the depositions of the 
plaintiff or the driver of the vehicle. Furthermore, until 
his deposition, the expert did not know of a punc-
tured WD-40 can and bricklayer’s hammerhead found 
directly beneath the driver’s seat of the car.

The defendant moved the district court to preclude 
the plaintiff’s expert from testifying at trial. The dis-
trict court granted the motion because the expert had 
insufficient factual basis to form any opinions as to the 
cause	of	the	fire.	As	the	plaintiff’s	theory	of	recovery	
was based solely on the conclusions of his expert, which 
conclusions had been found to be wholly unsupported, 
summary	judgment	was	granted	for	the	defendant.

Key Language
•	 “Trial	courts	have	been	instructed	by	Daubert… and 

Kumho to make certain that testimony based upon 
scientific	knowledge	or	upon	technical	or	otherwise	
specialized knowledge is reliable and not specula-
tive.” 2001 U.S. Dist. LEXIS 4641, 10.

•	 “It	was	precisely	this	type	of	‘junk	science-	
engineering’ testimony that was at long last brought 
to the attention of the Supreme Court for its consid-
eration, which it aimed at in Daubert and Kumho 
and effectively hit.” 2001 WL 477291 at *4.

•	 “The	injustice	which	may	be	suffered	by	and	the	
havoc wreaked upon either party to a law suit by 
such testimony having no relation to the facts other 
than ipse dixit	of	the	‘expert’	has	been	commented	
long ago in Rubenstein v. Marsh….” Id.

Practice Tips
In deposing the plaintiff’s expert, one needs to identify not only 
each of his or her opinions, but also the factual basis for each 
opinion. Where, as here, the expert has failed to do an ade-
quate inspection or investigation, drawing conclusions without 
a factual basis, a motion to preclude his testimony can be used 
in conjunction with a motion for summary judgment to fore-
close the plaintiff’s case. Remember that there must be a fac-
tual basis for the expert’s opinions on both fault and causation.

The Rubenstein case (1987 U.S. Dist. LEXIS 16882) that is 
referenced by the Mannix court is harshly critical of expert wit-
nesses in general. In a court trial, arising from a claim that use 
of oral contraceptives led to birth defects, the court found the 
evidence presented by the plaintiff pediatrician experts not
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only unpersuasive, but also only marginally based upon med-
ical research. In calling for a re- examination of the use of 
expert witnesses, the court declared:

To the extent that these witnesses undertook to testify, 
they did so not as detached scholars in the area of birth 
malformations motivated by the sole purpose of assist-
ing the fact-finder with an objective evaluation of the rele-
vant data but as partisans. When expert witnesses become 
partisans, objectivity is sacrificed to the need to win.

…Perhaps the time has come for a vigorous discussion 
and examination of the problem by professional schools, 
bar associations and learned societies with a view to re- 
examining the criteria for qualifying an expert witness and 
developing stringent protocols and ethical guidelines by 
which the testimony of such witness may be governed.

The exclusion of expert testimony based upon the “ipse dixit” 
of the witness is found in other cases, without the adverse 
commentary on expert testimony in general. See, e.g., Hamil-
ton v. Emerson Elec. Co., 133 F. Supp. 360, 369–70 (2001); 
J.B. Hunt Transp. v. Gen. Motors Corp., 243 F.3d 441, 444 
(2001). As explained in Hamilton, “ipse dixit” is essentially 
the assertion that something is true merely because the wit-
ness says it is so. Regardless of the background, training, or 
experience of an expert witness, his or her expertise alone is 
not enough. There must be a factual basis for the opinions 
and conclusions. Without that factual basis, the court should 
exclude the proffered opinion.

Although the factual foundation of an expert’s testimony might 
overlap with the testimony of other witnesses, the expert’s 
testimony is not necessarily cumulative or irrelevant. A district 
court is not compelled to exclude relevant expert testimony 
“that may in some way overlap with matters within the jury’s 
experience.” E.E.O.C. v. Beauty Enters., Inc., 361 F. Supp. 2d 
11, 16–17 (D. Conn. 2005) (quoting United States v. Hall, 93 
F.3d 1337, 1343 (7th Cir. 1996)).

Fourth Circuit

A.C. Brooks v. The Lincoln Nat’l Life Ins. Co.
2008 U.S. Dist. LEXIS 81279 (E.D. Tex. Feb. 12, 2008)

Factual Summary
The plaintiff investor’s expert witness, Tom Bakos, 
claimed that the defendant’s actuaries imposed an 
“implicit charge” for tax deferral when pricing its vari-
able annuities that caused “unsuitable” loss to inves-
tors. Finding that the expert had no factual basis for 
his conclusion and that he did not support his opinions 
by reliable principles and methods, the district court 
precluded his testimony.

Plaintiff	sued	defendants,	an	insurer	and	its	finan-

cial arm, alleging that they violated the Securities Ex-
change Act of 1934 by omitting material information 
in connection with the sale of their variable annuities. 
Expert Bankos based his conclusion on three factors: 
(1) the processes and considerations utilized in pric-
ing variable annuities; (2) the sufficiency of the disclo-
sures made in prospectuses for variable annuities; and 
(3) the market for variable annuities and other invest-
ment products.

Neither	Bakos’	report	nor	his	deposition	identified	
any reliable actuarial method that he used to form his 
opinions.	Additionally,	Bakos	did	not	provide	an	objec-
tive analysis or study to support his assertions and 
could not point to an academic article or actuarial dis-
cussion paper that referred to an “implicit charge” or 
“implicit cost.” The only information that Bakos relied 
upon to form his opinions were papers selected and 
provided to him by the plaintiff’s attorneys.

The	defendants	filed	a	motion	to	exclude	the	expert	
testimony of Bakos, asserting that: (1) his credentials did 
not qualify him as an expert; (2) he did not formulate 
his	opinions	through	any	objective	or	reliable	method-
ology, and; (3) his opinions were unsupported by suf-
ficient	facts.	Although	the	court	concluded	that	Bakos’	
education, training, and over 40 years of experience sup-
ported his expertise, it also found that Bakos’ opinions 
were not supported by an adequate factual basis and that 
he failed to identify a reliable actuarial method used to 
form those opinions. Thus, the district court granted de-
fendant’s motion to preclude Bakos’ expert testimony.

Key Language
•	 “Thus,	the	court	‘must	review	only	the	reasonable-

ness of the expert’s use of such an approach, together 
with this particular method of analyzing data so 
obtained,	to	draw	a	conclusion	regarding	the	specific	
matter to which the expert testimony is directly rel-
evant.’” 2008 U.S. Dist. LEXIS 81279 at *7 (quoting 
American Tourmaline Fields v. International Paper 
Co., 1999 WL 242690 at *2 (N.D. Tex. Apr. 19, 1999)) 
(citing Kumho Tire Co. Ltd. v. Carmichael, 526 U.S. 
137, 119 S. Ct. 1167, 1177 (1999)).

•	 “The	language	of	[Rule	702]	recognizes	that	technical	
or other specialized knowledge in particular, are not 
necessarily acquired through academic training, but 
rather through a witness’ practical experience in the 
field.”	Id. at 9.

•	 “[T]he	trial	judge	must	find	in	all	cases	that	prof-
fered	expert	testimony	‘is	properly	grounded,	well-	
reasoned, and not speculative before it can be 
admitted. The expert’s testimony must be grounded 
in an accepted body of learning or experience in the 
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expert’s	field,	and	the	expert	must	explain	how	the	
conclusion is so grounded.’” Id. at 10 (quoting Fed. R. 
Evid. 702, Advisory Committee Notes).

Perkins v. United States
626 F. Supp. 2d 587 (E.D. Va. 2009)

Factual Summary
The plaintiff motorist brought an action against the 
United	States	to	recover	damages	for	personal	inju-
ries sustained in a motor vehicle accident. The motorist 
alleged that an FBI employee negligently and reck-
lessly changed lanes on the interstate, struck plaintiff’s 
vehicle, and caused her to sustain serious and perma-
nent	injuries.	The	plaintiff	sought	medical	treatment,	
including care from orthopaedic specialist Dr. Wardell, 
whom she planned to use as an expert. The defendant 
filed	a	Motion	in	Limine	to	exclude	Dr.	Wardell’s	testi-
mony under Daubert.

The district court held that Dr. Wardell’s testimony 
causation testimony was unreliable, and thus inad-
missible, for three reasons. First, the surgeon based his 
opinion	solely	on	the	motorist’s	self-	report	that	the	inju-
ries were caused by the accident. Second, the expert did 
not adequately investigate the motorist’s relevant med-
ical history. Finally, the expert failed to consider alter-
native	explanations	for	the	motorist’s	injuries	including	
pre- existing conditions. The district court also excluded 
Wardell’s testimony regarding future medical costs be-
cause he failed to provide a reliable methodological ba-
sis for his determinations. Thus, the court granted 
defendant’s motion to exclude Dr. Wardell’s testimony.

Key Language
•	 “When	a	party	seeks	to	enter	expert	testimony	into	
evidence,	the	trial	judge	must	conduct	a	‘preliminary	
assessment of whether the reasoning or methodol-
ogy	underlying	the	testimony	is	scientifically	valid	of	
whether that reasoning or methodology properly can 
be applied to the facts in issue.’” 626 F. Supp. 2d 587 
at 592 (citing Daubert v. Merrell Dow Pharmaceuti-
cals, Inc., 509 U.S. 579, 592–93, 113 S. Ct. 2786 (1993)).

•	 “Dr.	Wardell’s	exclusive	reliance	on	a	patient’s	self-	
report	fails	to	employ	‘the	same	level	of	intellectual	
rigor that characterizes the practice of an expert in the 
relevant	field.’”	Id. at 593 (citing Kumho Tire Co., Ltd. 
v. Carmichael, 526 U.S. 137, 152, 119 S. Ct. 1167, 143 
L. Ed. 2d 238 (1999)).

•	 “‘[A]	differential	diagnosis	that	fails	to	take	serious	
account of other potential causes may be so lacking 
that it cannot provide a reliable basis for an opinion 
on causation…. Thus, if an expert utterly fails to con-

sider alternative causes or fails to offer an explanation 
for why the proffered alternative cause was not the 
sole	cause,	a	district	court	is	justified	in	excluding	the	
expert’s testimony.’” Id. at 594 (citing Cooper v. Smith 
& Nephew, Inc., 259 F.3d 194, 202 (4th Cir. 2001)).

Fifth Circuit

Knight v. Kirby Inland Marine, Inc.
482 F.3d 347 (5th Cir. 2007)

Factual Summary
The plaintiffs were tankermen who developed different 
types	of	cancer	as	an	alleged	result	of	their	on-the-job	
exposure to various chemicals, including benzene. They 
brought a toxic tort action against their employers and 
sought to enter the expert testimony of Dr. Barry Levy. 
The district court excluded Levy’s testimony and entered 
summary	judgment	in	favor	of	defendants	because	the	
large analytical gap between the studies on which the 
expert relied and the conclusions he drew rendered his 
opinions unreliable. The plaintiffs appealed.

The plaintiffs hired Levy, an epidemiologist and phy-
sician, to provide expert testimony on the cause of their 
cancers.	Dr.	Levy	testified	that	the	plaintiff’s	cancers	re-
sulted	from	benzene	exposure	and	relied	on	over	fifty	
studies for his conclusion. In at least one study, Levy’s 
testimony could not be applied to the facts at issue. This 
study included many chemicals to which the tankermen 
were never exposed, and used a control group comprised 
of over 10 different occupations. The court excluded all 
of	the	studies	finding	that	most	failed	to	isolate	benzene	
as	the	cause	of	plaintiff’s	particular	injuries	and	that	sig-
nificant	deficiencies	in	the	underlying	data	and	method-
ology rendered the testimony unreliable.

The court stated that although experts are not 
required to back their opinions with published studies 
that unequivocally support their conclusions, the tes-
timony must be reliable at every step to be admissible. 
Because none of the studies provided an adequate basis 
for the opinions rendered, and because the data relied 
upon failed to provide a relevant link with the facts at 
issue, the circuit court upheld the inadmissibility of 
Levy’s	testimony	and	granted	summary	judgment	in	
favor of defendants.

Key Language
•	 “Reliability	[under	the	Daubert standard] is deter-
mined	by	assessing	‘whether	the	reasoning	or	meth-
odology	underlying	the	testimony	is	scientifically	
valid.’” 482 F.3d 347 at 352 (citing Daubert v. Merrell 
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Dow Pharmaceuticals, Inc., 509 U.S. 579, 592–93, 113 
S. Ct. 2786, 125 L. Ed. 2d 469 (1993)).

•	 “Relevance	[under	the	Daubert standard] depends 
upon	‘whether	that	reasoning	or	methodology	prop-
erly can be applied to facts in issue.’” Id. (citing 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579, 593, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993)).

•	 “[T]he	expert’s	testimony	must	be	reliable	at	each	
and	every	step	or	else	it	is	inadmissible.	‘The	reli-
ability analysis applies to all aspects of expert’s tes-
timony: the methodology, the facts underlying the 
expert’s opinion, the link between the facts and the 
conclusion, et alia.’” Id. at 355 (quoting Heller v. 
Shaw Indus., Inc., 167 F.3d 146, 155 (3d Cir. 1999)).

Sixth Circuit

Early v. Toyota Motor Corp.
277 F. App’x 581 (6th Cir. 2008)

Factual Summary
This case arose out of the death of two individuals from 
carbon monoxide poisoning, while sleeping a rest stop 
with their pickup truck idling. The underlying district 
court opinion excluded expert testimony by Jay Nogan 
as to a design defect of the Toyota truck, namely a seal 
around the steering column which had a tear in it. The 
truck suffered from an exhaust leak in the engine bay 8 
to 10 inches away from the seal which separated the en-
gine bay from the passenger compartment. The truck 
in	question	had	also	been	subject	to	a	front	end	colli-
sion and repair and the odometer read 209,000 miles. 
The	district	court	questioned	both	Mr.	Nogan’s	qualifi-
cations and his conclusions. Further, Mr. Nogan admit-
ted that he had not performed any testing on the dust 
seal in question, he was unfamiliar with the material 
used in the dust seal, and did not examine any service 
records or other example vehicles. Though he presented 
testimony that another material would have been a 
more suitable dust seal, he did not test the existing dust 
seal nor the proposed more suitable dust seal.

The Circuit Court upheld the exclusion of Mr. 
Nogan’s testimony regarding design and warnings 
based	on	his	numerous	and	unjustified	assumptions.	
The	court	also	upheld	the	granting	of	summary	judg-
ment to the defendants.

Key Language
•	 “[I]n	this	case,	Mr.	Nogan	didn’t	consider	anything	

other than the recommended shelf life of various 
polymer seals as referenced in a military handbook. 
Stunningly, he arrived at this conclusion without 

even knowing the precise composition of the dust 
seal or its purpose in the mechanical operation of 
the Toyota pick-up.” Early v. Toyota Motor Corp., 486 
F. Supp. 2d	633,	638	(E.D.	Ky.	2007).

•	 “Nogan	admitted	that	overheating	and	other	stress-
ors could have damaged the seal, but did not conduct 
or	commission	any	kind	of	finite	element	analysis	
that would enable him to discern whether any exces-
sive force beyond normal stressors were applied to 
the dust seal during its life in the vehicle. He admit-
ted that he had no idea as to the normal operating 
temperature in the area of the dust seal, but main-
tained that the seal had not been overheated.” 486 
F. Supp. 2d at 638

•	 “At	the	end	of	the	day,	this	expert	looked	at	the	
seal, noted that it had a tear, and without any test-
ing, concluded that it had not been damaged by heat. 
He failed to consider any abnormal engine stress-
ors including a front-end collision that may have 
adversely affected the performance of the dust seal. 
Without knowing the history of the vehicle or pre-
cise composition of the dust seal in question, Nogan 
simply consulted a military reference book regard-
ing the relative shelf life of military polymer seals to 
conclude that Toyota should have used another poly-
mer compound in designing the seal. Yet, he offers 
no alternative.” 486 F. Supp. 2d at 638–39.

McAndrew v. Garlock Equip. Co.
537 F. Supp. 2d 731 (M.D. Penn. 2008)

Factual Summary
The	district	court	significantly	limited	the	scope	of	
admissible testimony by plaintiff’s expert, Mark Sokal-
ski, P.E. In this product liability action, the court 
excluded Mr. Sokalski’s opinions in part regarding 
product	identification	and	manufacturing	defect	in	
defendant Garlock’s product. Though Mr. Sokalski’s 
qualifications	as	an	expert	were	not	at	issue,	the	court	
excluded a large amount of his testimony based on 
either a lack of sufficient facts, methodology or a rele-
vant connection between the two.

In	2001	while	roofing	a	building,	Raymond	McAn-
drew	was	severely	injured	while	attempting	to	“melt	
out” asphalt which was clogging a section of metal tub-
ing by applying heat from a propane torch to the outside 
of	the	pipe.	The	asphalt	was	being	used	as	a	roofing	ma-
terial, and while Mr. McAndrew was heating the out-
side of the pipe, which transported asphalt from the 
ground to the roof, a pocket of vapor or gas exploded, 
burning	his	face	and	arms	as	well	as	injuring	his	lungs.
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The district court excluded testimony by Mr. Sokal-
ski	on	his	identification	of	the	tube	as	a	Garlock	prod-
uct	based	on	the	fact	that	his	identification	was	not	
based	on	any	scientific	or	specialized	knowledge	nor,	
more importantly, not based on sufficient facts and 
data. Mr. Sokalski based his opinion on merely a visual 
inspection	of	the	pipe,	finding	the	dimensions	and	
arrangements of the control loops on the pipe con-
sistent with those produced by Garlock. Further, Mr. 
Sokalski admitted he did not compare the pipe to any 
produced by Garlock’s competitors. The court found 
that	the	jury	could	just	as	easily	compare	the	pipe	in	
question to a sample Garlock pipe without Mr. Sokals-
ki’s assistance, and excluded the testimony.

Mr. Sokalski’s conclusions that the pipe was manu-
factured defectively were also excluded. Pressure tests 
conducted by Mr. Sokalski used a method of pumping 
water into an example tube at a constant rate until fail-
ure occurred. During these tests the tube withstanding 
5,380 psig when the tube burst and expanded approx-
imately 15 percent in circumference and did not split 
on	the	weld	seam.	The	pipe	which	failed	and	injured	
Mr. McAndrew, only expanded 1.8 percent in circum-
ference and split along the weld seam, so Mr. Sokalski 
concluded it was experiencing far less pressure when it 
failed. Ergo, the pipe which failed had a manufacturing 
defect. Garlock successfully challenged these conclu-
sions through their expert, Lester Engle, who indicated 
that Mr. Sokalski’s test did not approximate the rapid 
expansion that occurs during an explosion. Mr. Engle 
indicated that these rapid expansions create much 
different loads than the hydrostatic testing that Mr. 
Sokalski engaged in, and overwhelm the tensile and 
ductile strength of the tube much more quickly. Mr. 
Sokalski assumed the expansion will occur the same 
in a hydraulic test as in an explosion but did not cite 
any authority for that proposition. The court concluded 
that Mr. Sokalski’s opinions do not rest on sufficient 
data, nor are they a product of reliable methodology or 
have a requisite connection to the facts of this case.

Key Language
•	 “His	deposition	testimony	indicated	that	he	had	

assumed that equivalent displacement would be 
caused during an explosion, but provided no founda-
tion for the assumption.” 537 F. Supp. 2d at 737.

•	 “Mr.	Sokalski	does	not	cite	any	standard	that	sup-
ports his assumption that hydrostatic pressuriza-
tion is an acceptable methodology for determining 
the ability of a vessel to contain an explosion.” 537 
F. Supp. 2d at 738.

•	 Mr.	Sokalski’s	opinion	also	suffers	from	reliance	upon	

another unsubstantiated assumption. He opines that 
the pressure caused by the explosion must have been 
less than 5,830 psig[.]… [M]aterials submitted with 
Mr. Sokalski’s reply affidavit actually support a con-
clusion that the pressure inside the tubing at the mo-
ment of explosion exceeded 10,000 psi. 537 F. Supp. 2d 
at 738.

•	 In	Meadows v. Anchor Longwall and Rebuild, Inc., 
2007 WL 1300773 (W.D. Pa. 2007), Mr. Sokals-
ki’s	opinions	were	also	rejected.	Similar	to	McAn-
drew, the court excluded Mr. Sokalski’s testimony 
based on hydrostatic testing to determine the cause 
of an explosive over- pressurization which shot a shut 
off	valve	off	the	assembly,	injuring	the	plaintiff.	The	
court observed that the over pressurization in ques-
tion occurred explosively, while Mr. Sokalski’s test-
ing increased the pressure slowly. Further, he cited no 
authority that “his theory or methodology has been 
subjected	to	peer	review	or	that	it	is	generally	ac-
cepted.” 2007 WL 1300773 at 8. Finally, as in McAn-
drew,	Mr.	Solanski	could	not	demonstrate	a	“fit”	
between the facts of the case and his testing. The way 
the pipes were loaded during hydrostatic testing did 
not approximate the forces during the accident, and 
the court concluded it was “difficult to say how, if at 
all,	these	tests	could	assist	the	jury	in	determining	
what caused the accident.” 2007 WL 1300773 at 22.

Seventh Circuit

Mihailovich v. Laatsch
359 F.3d 892 (7th Cir. 2004)

Factual Summary
In this legal malpractice action, arising out of the 
alleged improper handling of an underlying personal 
injury	accident,	the	plaintiff	was	required	to	show	
that she would have won the underlying auto accident 
case.	The	trial	court	rejected	some	evidence,	including	
expert testimony regarding the accident. On appeal, 
the court found an abuse of discretion in excluding 
some evidence, warranting a new trial.

Part of the excluded evidence was the admissibil-
ity of expert testimony by William Berg, a civil engi-
neer. The plaintiff, based upon this expert, contended 
that the condition of the roadway was dangerous, 
but that opinion was based upon numerous assump-
tions.	Unfortunately,	in	rejecting	Berg’s	testimony	at	
trial, the trial court did not fully address on the record 
the	basis	for	its	own	findings.	In	specifically	address-
ing the factual assumptions made by Mr. Berg regard-
ing the speed with which people approached a curve in 
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the roadway, and the need to be applying their brakes 
as they entered the curve, the court noted the assump-
tion “[did] not, on its face, appear to be implausible.” 
The court found that the expert’s hypothesis and opin-
ion appeared “to be consistent with the facts.” Com-
ments by the appellate court, however, were primarily 
directed to the analysis to be undertaken by the trial 
court, noting that there was “at least some evidentiary 
support, although weak” for the expert’s opinion.

Key Language
•	 “We	leave	it	up	to	the	District	Court	on	remand	to	de-

termine whether Berg’s methodology reflects suffi-
cient intellectual and professional rigor to render his 
opinions trustworthy	enough	to	reach	the	jury.	The	
parties should be fully prepared to demonstrate to the 
court the respects in which Berg’s methodology and 
conclusions do or do not conform to the evidence or 
to civil engineering standards.” 359 F.3d at 920.

Allen v. Am. Honda Motor Co. Inc.
600 F.3d 813 (N.D. Ill. Dec. 8, 2009)

Factual Summary
This case involved the admissibility of expert opin-
ion	prior	to	class	certification.	Plaintiffs	purchased	a	
Honda motorcycle manufactured by defendant. Plain-
tiffs alleged that the motorcycle had “a design defect 
that	prevents	the	adequate	dampening	of	‘wobble,’	that	
is, side-to-side oscillation of the front steering assem-
bly about the steering axis.” To demonstrate the pre-
dominance of common issues, they relied a motorcycle 
engineering expert. The standard, which the expert 
devised himself and characterized as “reasonable,” was 
published in the June 2004 edition of the Journal of the 
National Academy of Forensic Engineers.

The district court, however, found many problems 
with the expert’s opinion, including that the expert had 
not conducted studies regarding at what point a rider 
would perceive “wobble.” Plaintiffs argued that stud-
ies were unnecessary because defendant had received 
many complaints regarding the condition. Plaintiffs 
also argued that their expert had developed his testi-
mony based on an earlier lawsuit. The district court 
rejected	these	arguments.	It	also	rejected	plaintiffs’	
argument that weaknesses in the expert’s methodology 
were mitigated through the expert’s publication of the 
methodology	in	a	peer-	reviewed	journal.	Still,	the	dis-
trict court did not exclude the expert’s report because 
it	was	still	at	the	“early	stage”	of	class	certification.

The Seventh Circuit overturned the district court 
and held that, when an expert’s report or testimony is 

critical	to	class	certification,	a	district	court	must	con-
clusively rule on any challenge to the expert’s qual-
ifications	or	submissions	prior	to	ruling	on	a	class	
certification	motion.	“The	court’s	effective	statement	of	
admissibility here is not even conclusory; it leaves open 
the questions of what portions of [the expert’s] testi-
mony it may have decided (or will decide) to exclude, 
whether [the expert] reliably applied the standard to 
the facts of the case, and, ultimately, whether Plaintiffs 
have	satisfied	Rule	23(b)(3)’s	predominance	require-
ment. As a result, the district court never actually 
reached a conclusion about whether [the] expert report 
was	reliable	enough	to	support	Plaintiffs’	class	certifi-
cation request. Instead it denied [defendant’s] motion 
to	exclude	without	prejudice	and	noted	that	the	case	
was	in	an	‘early	stage	of	the	proceedings.’	This	was	not	
sufficient. Indeed, it was an abuse of discretion.”

Key Language
•	 “Plaintiffs	argue	that	we	do	not	need	to	accept	this	

appeal because district courts in this circuit generally 
agree that a Daubert challenge must be resolved prior 
to	class	certification.	This	is	true,	though	the	courts	
have relied on different authority, including other dis-
trict court decisions, to reach their conclusion.”

•	 “[T]he	district	court	must	perform	a	full	Daubert 
analysis before certifying the class if the situation 
warrants. If the challenge is to an individual’s quali-
fications,	a	court	must	make	that	determination	‘by	
comparing the area in which the witness has supe-
rior knowledge, skill, experience, or education with 
the	subject	matter	of	the	witness’s	testimony.’	The	
court must also resolve any challenge to the reli-
ability of information provided by an expert if that 
information is relevant to establishing any of the 
Rule	23	requirements	for	class	certification.”

Flagstar Bank FSB v. Freestar Bank, N.A.
687 F. Supp. 2d 811 (C.D. Ill. 2009)

Factual Summary
This case involved trademark infringement. Freestar 
challenged Flagstar’s expert, arguing that his testimony 
was unreliable because he employed “no methodology 
at all.” The expert countered that his conclusions “are 
based	upon	consultation	of	‘classic	texts’	in	the	field	of	
metaphorical	association.”	The	court	rejected	this,	and	
other, arguments, concluding that the expert’s testi-
mony was unreliable, irrelevant, and unhelpful to the 
trier of fact. The court espoused that the expert had not 
presented	any	“proposal,	theory,	or	technique	justifying	
his conclusion” or qualitative research to bolster his tes-
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timony. Furthermore, the expert provided “no reference 
to or discussion of the classic texts in his report,” leav-
ing the court to speculate as to what the texts stated and 
how the expert “used those theories to reach the conclu-
sions he articulates.”

The court held that the expert’s testimony did not 
satisfy Daubert because he offered “no reasoning, the-
ory, or technique to aid the trier of fact.” Thus, the 
expert’s report did not help to the trier of fact “beyond 
their own comprehension abilities. “

Key Language
•	 “The	consultation	of	texts	is	acceptable	if	it	leads	to	a	

report grounded in the accepted theory or method ap-
plicable	to	the	field.	However,	as	this	court	has	stated	
before,	‘if	[the	expert]	is	unable	to	specify	what	type	of	
methodology [he] employed in this case, it is impossi-
ble… to evaluate the propriety of that methodology.’”

•	 “Without	data,	process,	theory,	or	any	other	testable	
methodology, expert testimony does not fall within 
the admissibility standards of Daubert.”

Lekkas v. Mitsubishi Motors Corp.
2002 WL 31163722 (N.D. Ill. Sept. 26, 2002)

Factual Summary
The plaintiff’s husband was killed in a single car roll-
over accident involving a 1994 Mitsubishi Montero 
SUV. Photographs were taken of the vehicle after the 
accident, but the vehicle was ultimately not main-
tained, having been sent to salvage before a lawsuit 
was initiated. Mitsubishi argued that because the vehi-
cle was not available, the case should be dismissed or 
summary	judgment	should	be	granted	because	the	
plaintiff could not prove its case without the vehicle.

The court ruled that the plaintiff’s claim of design 
defect relating to crash worthiness of the vehicle’s roof 
would be barred because the damage to the roof, and 
the extent that it could have or would have caused 
injury	was	not	measured	or	documented	and	circum-
stantial evidence essentially did not exist. However, the 
court did allow the case to go forward on the plaintiff’s 
claim of susceptibility to rollover.

Key Language
•	 In	granting	Mitsubishi’s	requested	sanction	to	exclude	

any claim that the roof was not crashworthy, the court 
noted:	“In	the	absence	of	the	subject	vehicle,	the	only	
evidence of the roof crush is general witness descrip-
tions and photographs of the vehicle. The amount of 
roof crush was not measured after the accident, and 
no	post-	accident	photographs	were	specifically	taken	

to illustrate the damage to the roof. The court con-
cludes	that	Mitsubishi	would	be	unduly	prejudiced	
if it were forced to defend against this claim. The 
amount, type, cause, and location of the roof crush 
was not measured or documented, and circumstan-
tial evidence of the post- accident condition of the roof 
is minimal to non- existent. Mitsubishi cannot show 
that the amount of crush damage was within normal 
limits and is foreclosed from defending itself against 
the claim that the roof was unreasonably dangerous 
as designed. The plaintiff is therefore barred from in-
troducing evidence or testimony related to the crush 
sustained by the roof of the [plaintiff’s] vehicle.”

•	 With	regard	to	the	rollover	claim,	Mitsubishi	argued	
that it would be unable to defend because it could 
not determine whether other factors, such as driver 
error, after- market equipment failure, or improp-
erly inflated tires caused the accident. The court dis-
agreed,	finding	that	“the	claimed	defect	is	clear	and	
undisputed: the car rolled over. Moreover, the spe-
cific	design	defects	the	plaintiff	claims	were	the	
causes of the rollover, i.e., high center of gravity and 
suspension system, can be tested by the parties.”

•	 “Mitsubishi	has	not	shown	sufficient	prejudice	to	
warrant the severe sanction of barring evidence of 
design defects relating to the rollover, because the 
vehicle is not necessary to mount a defense. The ten-
dency of the vehicle as designed to rollover can be 
both proven and defended through the use of other 
direct and circumstantial evidence. Mitsubishi’s 
experts	were	able	to	form	definite	opinions	about	
the	cause	of	the	rollover	and	the	decedent’s	inju-
ries	without	inspecting	or	testing	the	subject	vehicle.	
And even if the vehicle had been preserved, it may 
not have contained physical evidence at all and/or 
some physical evidence would have deteriorated due 
to the passage of time. Finally, the destruction of the 
vehicle was not willful or malicious, and the plaintiff 
is	also	prejudiced	by	the	loss	and	has	not	gained	an	
unfair advantage over the defendants.”

Practice Tip
This case arose from Illinois law governing a party’s duty to 
preserve evidence. Illinois state law allows for dismissal of 
cases where failure to preserve evidence prejudices a party’s 
ability to prove or defend a case. Since state law varies con-
siderably with regard to spoliation sanctions, you should deter-
mine local law before attempting application of this case.

Rodefer v. Hills Pet Nutrition, Inc.
2003 WL 23096486 (S.D. Ind. Nov. 7, 2003)
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Factual Summary
The plaintiff was driving a boom lift on the floor of the 
defendant’s production plant. He was operating the lift 
from the basket, in a raised position, intending to go 
through a doorway controlled by a “rapid- roll door.” 
As he drove through the door, the door began to close, 
coming	down	onto	his	neck,	injuring	him.

There had been no history of prior incidents involv-
ing the door. The door could be opened and closed in 
one of three manners: manually by pushing a button, 
electronically through an electronic “photo eye” sen-
sor, or through a magnetic loop sensor installed in the 
floor in front of the door. On the day of the accident, 
the plaintiff’s co- employees attempted to reenact the 
accident,	finding	that	in	a	raised	position,	the	boom	
lift would not be sensed by either the electronic “photo 
eye” sensor or the magnetic floor sensors. The plaintiff 
sued the property owner under various premises lia-
bility theories and the manufacturer of the door under 
a product liability theory. In response to motions for 
summary	judgment,	the	plaintiff	presented	the	opin-
ions	of	an	expert,	John	Podojil.

The trial court found the plaintiff had not presented 
any evidence to establish a hazardous or dangerous 
condition of the door, or any malfunction of the door.

The	trial	court	found	that	Mr.	Podojil’s	opinions	
were	unreliable,	did	not	assist	the	jury,	and	were	thus	
inadmissible.

Key Language
•	 “Podojil’s	conclusion	that	the	door	malfunctioned	

rests solely on his selective review of documents per-
taining to the incident. Even under the most liberal 
view of Daubert,	Podojil’s	methodology	is	unreli-
able. His entire report was based on nothing but the 
documents that plaintiff’s counsel supplied him. He 
performed no tests, conducted no interviews with wit-
nesses to the incident, and made no visits to the site of 
the accident. This last fact is particularly troubling. It 
borders on the ridiculous for an expert to testify that 
he found a manufacturing defect in a product that he 
has not examined, especially when that product was 
available for examination.” (emphasis added.)

•	 “In	the	end,	Podojil	found	a	defective	product	that	
he had not examined and an unsafe property that he 
had	not	visited.	Because	Podojil’s	opinions	regarding	
the defectiveness of the rapid-roll door and the dan-
gerousness of Hills Manufacturing Plant are both 
unreliable and unhelpful, they are inadmissible.”

Owens v. Ford Motor Co.
297 F. Supp. 2d 1099 (S.D. Ind. 2003)

Factual Summary
The plaintiff was driving his 1991 Ford Taurus when it 
collided with a car that had pulled into his path from a 
side road. The damage totaled the car, and the plaintiff 
suffered	severe	injury.	In	his	action	against	Ford	Motor	
Company, he attacked the performance of the driver 
side air bag.

In the accident, the windshield showed an impact 
fracture on the driver side, and the knee bolster was 
significantly	caved	in.	Photographs	showed	that	the	
driver side air bag had deployed, but the extent of the 
deployment could not be determined from photo-
graphs as the air bag deflates after deployment. The 
upper rim of the steering wheel was also bent, and the 
sun visor vanity mirror was cracked. The plaintiff con-
tended that due to a manufacturing defect, the driver 
side air bag had not fully deployed.

Approximately seven months after the accident, dur-
ing	a	routine	EKG	exam,	it	was	determined	that	the	
plaintiff had severe heart disease and had suffered a 
heart attack at some previous time. It was contended 
that the chest trauma from impact with the steering 
wheel was related to the heart attack. Mr. Owens subse-
quently died, and this action was pursued by his wife, al-
leging	not	only	personal	injury,	but	also	wrongful	death.

In	response	to	Ford’s	motion	for	summary	judgment,	
the	plaintiff	filed	declarations	of	three	experts.	The	
court,	however,	rejected	the	testimony	finding	that	there	
was no admissible expert testimony to show that the air 
bag failed to deploy properly. Despite the evidence of 
damage	inside	the	vehicle,	the	court	found	that	a	jury	
could not determine whether that damage was consis-
tent or inconsistent with proper deployment of the air 
bag and that expert testimony would be necessary. The 
plaintiff presented two experts on the issue of improper 
deployment of the air bag, Dr. Robert A. Pribush and 
James	Casassa.	The	court	rejected	both	experts	under	
Daubert,	and	upheld	summary	judgment	for	Ford.

Key Language
•	 Dr.	Pribush	never	testified	as	to	whether	the	air	bag	

actually fully inflated. He only opined that if the air 
bag did not fully inflate, the likely cause was a chem-
ical failure. For his analysis, he assumed the air bag 
did not fully deploy. His opinion regarding the inad-
equate chemical reaction was based upon a “spot 
test,” and not a complete analysis (the complete anal-
ysis had not been authorized by the plaintiff’s coun-
sel). Because he never performed any quantitative 
tests, it was impossible to determine whether an ade-
quate or inadequate reaction had occurred. In con-
trast, Ford’s expert presented evidence that more 
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than 99.99 percent of the chemical originally in the 
air bag was consumed in the reaction. Plaintiff had 
no	contrary	evidence	to	this	finding.

•	 “Dr.	Pribush’s	lack	of	knowledge	regarding	the	quan-
tity of unreacted Azide did not prevent him from 
forming the opinion that the chemical reaction nec-
essary to produce Nitrogen gas was incomplete. That 
opinion is not sufficiently reliable to be admissible.” 
297 F. Supp. 2d at 1106.

•	 “The	problem	is	that	there	is	no	reliable	basis	for	Dr.	
Pribush’s opinion that the chemical reaction was 
incomplete because he never performed any quanti-
tative tests.” 297 F. Supp. 2d at 1106.

•	 “Dr.	Pribush	opined	that	the	presence	of	solid	mate-
rial on the canister is itself evidence of an incomplete 
reaction, regardless of quantity. The factual context 
necessary	to	give	this	finding	any	meaning	is	absent.	
Dr.	Pribush	testified	that	the	discharge	seemed	
abnormal in his experience, but his basis for com-
parison is extremely small…. Without quantitative 
information, there is no reliable basis for his opinion 
regarding the abnormality of the solid material on 
the air bag canister.” 297 F. Supp. 2d at 1107.

•	 James	Casassa,	a	mechanical	engineer,	opined	that	
the air bag was defectively manufactured relying 
on: (1) the opinion of Dr. Pribush of an inadequate 
chemical reaction; (2) his own conclusion that there 
was greater than normal excess material left on the 
air bag after deployment; and (3) his examination 
of the damage to the inside of the vehicle. Unfortu-
nately, the vehicle was observed after the accident at 
a scrap yard where the vehicle had already been han-
dled and punctured by a forklift, and stored with 
another wrecked car on top of it.

•	 Casassa	did	not	perform	any	accident	reconstruction	
to determine whether impact with the windshield 
was “necessarily inconsistent” with a properly func-
tioning air bag. To the extent that Casassa relied on 
Dr. Pribush, his opinion was clearly inadmissible.

•	 The	court	found	that	Casassa’s	opinion	was	“devoid	
of quantitative information.” His opinion that dam-
age within the vehicle supported the failure of the 
air bag to deploy was without any supporting tests 
or analysis. Finding that he failed to reconstruct the 
accident, his opinion as to what occurred during the 
accident was unsupported.

Practice Tip
An expert’s reliance upon voluntary industry standards as the 
basis for his/her opinion is admissible, although it is not con-
clusive evidence of negligence. Michaels v. Mr. Heater, Inc., 

411 F. Supp. 2d 992, 997 (W.D. Wis. 2006). While “voluntary 
standards do not irrefutably establish the standard of care in a 
negligence case… they constitute one more piece of evidence 
upon which the jury could decide whether the defendant acted 
as a reasonably prudent person in the circumstances of the 
case.” Id.; citing Petroleum Mktg., Inc. v. Capital Terminal Co., 
391 F.3d 312, 326 (1st Cir. 2004).

Eighth Circuit

The Cincinnati Ins. Co. v. Bluewood, Inc.
560 F.3d 798 (8th Cir. 2009)

Factual Summary
The	insured,	Bluewood,	Inc.,	filed	a	claim	against	its	in-
surer seeking reimbursement for property damaged 
sustained when pipes burst in an apartment complex it 
managed. The insurer paid a damage award issued by 
the district court, but denied responsibility for addi-
tional costs to eliminate mold found in the apartments. 
The	insurer	sought	a	declaratory	judgment	to	determine	
the	extent	of	its	liability	to	which	Bluewood	filed	coun-
terclaims.	The	jury	returned	a	verdict	for	Bluewood,	but	
did not award additional damages. Bluewood appealed 
and claimed, in part, that the district court erred by ex-
cluding its proposed expert testimony and by admitting 
expert testimony from the insurer.

Bluewood’s expert, David Nunn, had proposed tes-
timony regarding the fair market value of the apart-
ments before and after the loss. The circuit court 
affirmed the inadmissibility of the testimony because 
it	was	irrelevant	to	the	jury’s	determination	of	replace-
ment cost. Additionally, the court reasoned that the 
risk	of	confusing	the	jury	outweighed	“any	small	pro-
bative value” of Nunn’s testimony.

Bluewood also challenged the district court’s de-
cision to admit expert testimony from Ivan Turner 
regarding the growth and remediation of mold. Blue-
wood attacked the reliability of Turner’s techniques and 
methods and argued that his testimony should have 
been excluded under Rule 702 because Turner lacked 
the requisite “knowledge, skill, experience, training, or 
education”	to	testify	about	the	technical	subjects.

The court of appeals found that Bluewood offered no 
evidence to rebut the reliability of Turner’s testimony 
or the techniques on which he relied. Additionally, the 
court found that Turner’s 15 years of practical experi-
ence,	extensive	training	and	certifications	fell	within	
Rule 702 and the district court’s “gatekeeping function” 
under Daubert and Kumho Tire. Therefore, the court 
of	appeals	rejected	Bluewood’s	claims	and	concluded	
that the district court’s decision to exclude Nunn’s tes-
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timony and admit Turner’s testimony was not an abuse 
of discretion.

Key Language
•	 “While	Bluewood	makes	much	of	the	fact	that	Turner	

did not attend college, the Supreme Court has made 
clear	that	the	‘test	of	reliability	is	flexible,’	and	it	does	
not necessarily turn on a single factor.” 560 F.3d 798 
at 808 (citing Kumho Tire Co. v. Carmichael, 526 U.S. 
137, 141–42, 119 S. Ct. 1167, 143 L. Ed. 2d 238 (1999) 
(quoting Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 
579, 594–95, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993)).

•	 “Although	relevant,	evidence	may	be	excluded	if	its	
probative value is substantially outweighed by the 
danger of confusion of the issues, or misleading the 
jury.”Fed.	R.	Evid.	403.

Craftsman Limousine, Inc. v. Ford Motor Co.
363 F.3d 761 (8th Cir. 2004)

Factual Summary
The plaintiffs sued the defendant for antitrust viola-
tions under the Sherman Act, alleging that they con-
spired to prevent the plaintiff from advertising in the 
limousine industries trade publications and from 
attending trade shows. As a result, the plaintiffs con-
tended that they lost a substantial amount of income 
and	profit.	Although	the	court	upheld	the	verdict	in	
favor of the plaintiff, they reversed the damage award, 
finding	that	testimony	of	their	expert,	David	Cole,	
should	not	have	been	admitted.	Although	qualified	as	
an expert, the court found his testimony did not assist 
the	jury	because	he	“assumed”	damage	to	the	plain-
tiff’s business was caused by the alleged conspiracy.

Key Language
•	 “[Plaintiff	expert]	assumed that Craftsman’s alleged 

lost growth from 1995 through 1998 was caused by 
defendants’ alleged conspiracy. He did not determine 
whether other factors, including the emergence of two 
direct competitors, may have affected Craftsman’s 
growth rate. Under the rule of reason analysis, which 
should have been applied in this case, such an analy-
sis was required. Because Cole’s expert opinion failed 
to	‘incorporate	all	aspects	of	the	economic	reality’	it	
should not have been admitted.” 363 F.3d at 777.

•	 “We	are	not	foreclosing	the	possibility	Cole	can	tes-
tify	at	a	new	trial.	We	agree	he	is	qualified.	He	will	
have to formulate a new opinion using the proper 
standard under the rule of reason analysis.” 363 F.3d 
at 777, footnote 16.

Practice Tips
Unlike the expert in Mannix v. Chrysler, supra, who never read 
relevant deposition testimony, this expert chose to ignore evi-
dence contrary to his opinion. Absent a valid reason to dis-
regard the evidence, such as an inability of the witness to 
perceive or relate what he observed, or conflict among sev-
eral witnesses, the expert is attempting to substitute “facts” 
in support of his conclusion. By assuming facts contrary to 
the record, the expert’s opinion should be excluded as “mere 
speculation and pure conjecture.” 243 F.3d at 444.

In some cases, however, an expert can disregard some evi-
dence even though it appears contrary to his opinion. In Lau-
zon v. Senco Prods., 270 F.3d 681 (2001), arising from a hand 
injury in the use of a pneumatic nail gun, the Eighth Circuit re-
versed a summary judgment after finding that the trial court 
had improperly excluded the testimony of the plaintiff’s foren-
sic engineer. The expert, H. Boulter Kelsey, Jr., did an exten-
sive analysis that included a determination that the plaintiff’s 
own recollection of how the accident occurred was in error. 
Along with providing an extensive list of Eighth Circuit opinions 
addressing Daubert, the court also noted the codified three 
pronged test of Federal Rule of Evidence 702 for admissibil-
ity. [Testimony must be based upon (1) sufficient facts or data; 
(2) reliable principles and methods; and (3) a reliable appli-
cation of the principles and methods to the facts of the case. 
Lauzon, 270 F.3d at 686.] On the facts before it, the court con-
cluded that the analysis of the expert was more credible than 
the limited recollection of the injured plaintiff, and that the ex-
pert’s analysis was properly conducted. As many cases have 
conflicting testimony as to exactly what occurred at the time of 
the accident, the key to admissibility of an expert’s opinion ap-
pears to be whether the opinion is based upon a “reliable” ap-
plication of the facts of the particular case. The mere fact that 
an expert excludes some evidence does not necessarily indi-
cate the opinion must be excluded under J.B. Hunt. Rather, the 
court will evaluate whether the expert’s factual assumptions 
are supported by other evidence before the court.

It is not uncommon for a plaintiff to present several expert wit-
nesses, and for them to rely upon a central core of assump-
tions. If the basis for the opinion of one expert can be shown 
to be mere speculation, a defendant may be able to preclude 
other experts as well. In J.B. Hunt, a bio- mechanic’s opinion 
was based upon the opinion of an accident reconstructionist 
that only three impacts occurred. When the court excluded the 
reconstruction evidence as without factual basis, it excluded 
the now unsupported bio- mechanic testimony as well.

Where your motion will challenge the basis for an expert’s opin-
ion, rather than his qualifications, be certain that your motion 
presents an adequate factual basis for the court itself to draw 
the conclusion. See, e.g., Top of Iowa Coop. v. Schewe, 135
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F. Supp. 2d 969, 976–77 (N.D. Iowa 2001) (“There is a prac-
tical impediment to granting [the motion to exclude the expert 
testimony because] the court is unable to determine precisely 
what testimony by Mr. Dunn is challenged and upon what basis 
[plaintiff] contends it is too ‘speculative’ to be admissible.”)

Group Health Plan, Inc. v. Philip Morris USA, Inc.
344 F.3d 753 (8th Cir. 2003)

Factual Summary
Three	Minnesota	nonprofit	health	maintenance	orga-
nizations sued various tobacco manufacturers seek-
ing to recover healthcare costs of their members that 
resulted from tobacco use. For purposes of a summary 
judgment	motion,	the	tobacco	companies	conceded	
that they conspired to mislead the public as to the risk 
of smoking, but challenged the proof presented by the 
plaintiffs of damage. The plaintiff HMOs contended 
that the defendant tobacco companies conspired to 
conceal the truth about the adverse health effects of 
smoking and also conspired to refrain from developing 
safer products. The plaintiffs presented an economics 
professor, Dr. Jeffrey Harris, who opined on the dam-
ages caused from people developing illnesses as a result 
of smoking, asserting that had the defendant compa-
nies not conspired there would have been fewer ill-
nesses and fewer medical costs.

In	upholding	the	defendants’	summary	judgment,	
the court concedes that there can be some speculation 
in expert testimony, but that there are limits. The focus 
of the case is the complex analysis of determining what 
would have happened had there not been a conspiracy.

Key Language
•	 “There	is	no	doubt,	in	our	estimation,	that	Dr.	Har-

ris’ expert testimony entails a great deal of specu-
lation, for although his estimations are oriented in 
real-world examples and data points, his use of them 
often involves inferences that approach leaps of faith. 
But the Daubert inquiry does not end there, for while 
the cases are legion that assert that expert testimony 
is inadmissible when it is based on speculative as-
sumptions, that does not mean the testimony must be 
excluded if an expert occasionally speculates (which 
is inevitable). What is required is that when experts 
‘testify	in	court	they	adhere	to	the	same	standards	of	
intellectual rigor that are demanded in their profes-
sional work.’ Although courts cast their assessment of 
how much speculation is permissible in various ver-
bal forms, their conclusions in cases involving coun-
terfactual estimations essentially come down to this: 
a certain amount of speculation is necessary, an even 

greater amount is permissible (and goes to the weight 
of the testimony), but too much is fatal to admission.” 
344 F.3d at 760 (citations omitted).

•	 “We	note,	moreover,	that	excessive	speculation	is	not	
the	only	(or	most	significant)	difficulty	that	we	have	
with Dr. Harris’ testimony. That testimony also is in-
consistent with one of the main premises underlying 
[plaintiff’s] theory of conspiratorial liability, namely 
that	[defendants]	fraudulently	marketed	‘low	tar’	and	
‘light’	as	allegedly	healthier	alternatives	to	normal	
cigarettes, while knowing that they were not safer be-
cause	smokers	would	find	ways	to	compensate	for	the	
decreased nicotine levels…, a proposition that was di-
rectly contrary to the [plaintiff’s] theory of the case.”

•	 “While	we	recognize	that	a	proponent	may	call	
a witness to testify on its behalf and not endorse 
everything that the witness says, we believe that the 
disconnect between Dr. Harris’ work and the [plain-
tiff’s] theory of liability weighs heavily against the 
admission of his testimony under Daubert because it 
undermines	the	existence	of	a	‘legal	nexus	between	
the	injury	and	the	defendants’ wrongful conduct’ and 
thus	does	not	properly	‘fit’	the	[plaintiff’s]	case.”	354	
F.3d at 760–61.

Practice Tip
The Group Healthplan Inc. court notes in footnote 3 that an 
evidentiary hearing was not held prior to the court’s Daubert 
ruling, and further finds that this is not an abuse of discre-
tion. “Although in limine hearings are generally recommended 
prior to Daubert determinations, see Padillas v. Stork-Game 
Co., Inc., 186 F.3d 412, 418 (3d Cir. 1999), they are not 
required, see Lauzon v. Senco Prods., 270 F.3d 681, 685–86 
(8th Cir. 2001). The only legal requirement is that the parties 
‘have an adequate opportunity to be heard before the district 
court makes its decision.’ See, e.g., Nelson v. Tenn. Gas Pipe-
line Co., 243 F.3d 244, 249 and n.3 (6th Cir. 2001); Cortes- 
Irizarry v. Corporacion Insular de Seguros, 111 F.3d 184, 188 
n.3 (1st Cir. 1997).”

An expert witness may testify as to a lack of physical evi-
dence as long as the expert’s opinion does not usurp the 
jury’s role of assessing whether the event occasioning the evi-
dence actually occurred. United States v. Kirkie, 261 F.3d 761, 
766 (8th Cir. 2001). Such testimony assists the jury in under-
standing the evidence or lack of it. See Fed. R. Evid. 702. For 
example, the Eighth Circuit has stated, “We see little differ-
ence between a forensic expert testifying as to the reasons for 
not finding bodily fluid evidence on a rug, and the common sit-
uation of a fingerprint expert testifying as to the reasons for 
not finding a defendant’s fingerprints on an object in question. 
United States v. Conroy, 424 F.3d 833, 839 (8th Cir. 2005);
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see, e.g., United States v. Solorio- Tafolla, 324 F.3d 964, 965 
(8th Cir. 2003).

J.B. Hunt Transp. v. Gen. Motors Corp.
243 F.3d 441 (8th Cir. 2001)

Factual Summary
In an action for contribution arising from a multi- 
vehicle collision, the trial court properly excluded the 
testimony	of	both	of	the	plaintiff’s	experts	after	finding	
that	their	opinions	lacked	scientific	support	and	were	
specifically	contrary	to	uncontradicted	eyewitness	testi-
mony.	The	first	expert,	Jerry	Wallingford,	conceded	that	
he had insufficient evidence to completely reconstruct 
the accident and was basing his opinion on the analy-
sis	of	paint	transfers	identified	in	photographs.	His	the-
ory of three impacts to the plaintiff vehicle, rather than 
four,	was	specifically	contradicted	by	eyewitness	tes-
timony. Because the plaintiff’s bio- mechanical expert, 
Anthony Sances, also based his opinion on the “three 
impact” theory, his testimony was also excluded. Judg-
ment for the defendant was upheld on appeal.

A couple was riding in a 1991 Chevrolet Camaro 
in St. Charles, Missouri. As they merged on to Inter-
state 70, a Toyota Corolla in front of them slowed 
down, causing them to subsequently decelerate as well. 
Because of their deceleration, a J.B. Hunt Transport 
18-wheel tractor trailer collided with the rear of the 
Camaro. The impact caused the Camaro to hit the Toy-
ota Corolla in front of them, as well as hitting a Ford 
Crown Victoria. The car then spun and again collided 
with the J.B. Hunt 18-wheeler.

Richard Spitzenberg, the passenger in the Camaro, 
suffered	severe	injuries	and	sued	J.B.	Hunt	for	negli-
gence. J.B. Hunt settled the case for $2.6 million and 
subsequently sued General Motors for contribution 
under product liability theory. Hunt claimed that GM, 
the manufacturer of the Camaro, did not make the 
seats of the Camaro “crashworthy.”

Hunt put forward an expert witness, Jerry Walling-
ford, who was an accident reconstructionist. Walling-
ford’s theory, and proposed testimony, was that the 
J.B. Hunt truck only hit the Camaro once—making for 
only three impacts sustained by the Camaro.

Over	GM’s	objections,	the	trial	court	allowed	Wall-
ingford to testify. However, at trial, Wallingford testi-
fied	that	because	he	had	insufficient	information,	he	
was	unable	to	scientifically	reconstruct	the	accident.	At	
this	point	the	judge	excused	the	jury	and	heard	the	re-
mainder of Wallingford’s testimony outside the hearing 
of	the	jury.	Wallingford	testified	that	his	opinion	that	

the Camaro struck the truck only once was supported 
only by his examination of the accident photographs.

Taking notice of the fact that there was uncontra-
dicted eyewitness testimony that the car struck the 
truck twice, the court excluded Wallingford’s testi-
mony in accordance with Daubert based on the fact 
that	the	expert	had	no	scientific	support	for	his	opin-
ion. Because a second expert, Anthony Sances, also 
based his opinion on the three impact theory of Wall-
ingford, his testimony was likewise excluded. J.B. Hunt 
appealed, and the Eighth Circuit affirmed the district 
court’s decision to exclude Wallingford’s testimony.

Key Language
•	 “Daubert makes clear that the district court must 
‘ensur[e]	that	an	expert’s	testimony	both	rests	on	a	re-
liable foundation and is relevant to the task at hand.’” 
243 F.3d at 444, quoting Daubert, 509 U.S. at 591.

•	 “[N]othing	in	Daubert or the Federal Rules of Evi-
dence requires a district court to admit opinion evi-
dence that is connected to existing data only by the 
ipse dixit of the expert. A court may conclude that 
there is simply too great an analytical gap between 
the data and the opinion proffered.” Id., quoting 
General Electric v. Joiner, 522 U.S. 136 (1997).

•	 “Because	of	the	deficiencies	at	the	core	of	his	opin-
ion, including his own admission concerning his 
inability	to	scientifically	reconstruct	the	accident,	
Wallingford’s resulting conclusion—that this indeed 
was a three- impact collision—was mere specula-
tion	and	pure	conjecture.	‘Expert	testimony	that	is	
speculative is not competent proof and contributes 
nothing to a legally sufficient evidentiary basis.’” Id., 
quoting Concord Boat Corp. v. Brunswick Corp., 207 
F.3d 1039 (8th Cir. 2000).

In re Joy Recovery Tech. Corp.
286 B.R. 54 (Bkrtcy. N.D. Ill. 2002)

Factual Summary
In a bankruptcy proceeding of Joy, a technology corpo-
ration, the trustee of the liquidating trust of Joy brought 
action against Mark Chang, the former chairman of 
the	board,	director	and	alleged	joint	owner	of	Joy.	The	
trustee contended that Chang looted Joy by selling his 
50 percent stock interest to Nick Young in a leverage 
buyout (“LBO”). The trustee alleged that the LBO left 
Joy insolvent, and Chang thereby constructively de-
frauded Joy’s creditors. In addition, the Adversary com-
plaint	alleged	that	Chang	breached	his	fiduciary	duty	to	
Joy’s creditors and misappropriated company assets.
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Chang sought to bar the testimony of Martin W. 
Terpstra, one of the trustee’s experts. Terpstra was a 
Certified	Public	Accountant	and	Certified	Fraud	Exam-
iner, and Chang argued that his testimony was specula-
tive and irrelevant. Terpstra was employed to evaluate 
the Young-Chang transaction, and he concluded that 
the transaction should be characterized as a stock re-
demption for tax purposes. The tax treatment of the 
transaction was essential to the trustee’s case. Chang 
contended that Terpstra had no basis for treating the 
transaction as a redemption and argued that Terpstra’s 
analysis was analogous to the expert’s analysis in J.B. 
Hunt Transport and therefore should be excluded.

Key Language
•	 “However,	that	case	[J.B. Hunt] is clearly distin-

guishable from the case at bar. Here, Terpstra did 
not state that he had insufficient data to determine 
how to classify the transaction; rather, he stated that 
due to the presence of conflicting data he has given 
his professional opinion of the best way to record the 
transaction.”

•	 “Further,	in	J.B. Hunt Transport, the court found 
that	the	expert’s	testimony	lacked	scientific	support	
and was therefore speculative. In contrast, Terpstra’s 
opinion	is	based	on	his	review	of	numerous	financial	
documents.”

•	 “For	purposes	of	the	Daubert standard, it was suffi-
cient that Terpstra possessed the requisite skill to re-
view	the	financial	documents,	that	the	documents	
relied on were of the type that an accountant would 
use to classify a transaction such as the one at issue in 
this case, that the testimony proffered by Terpstra was 
reasonable in light of the documents he proposed to 
testify about, and the proffered testimony aided in de-
termination of an issue for trial. Those requirements 
were met and the testimony was therefore allowed.”

Practice Tip
Chang complained that Terpstra’s analysis was one-sided 
because he failed to consider the deposition testimony of 
attorneys for Young, which allegedly showed that the transac 
tion was a cross- purchase. However, the court noted that such 
attacks were best suited for cross- examination.

“The factual basis of an expert opinion goes to the credibil-
ity of the testimony, not the admissibility, and it is up to the 
opposing party to examine the factual basis for the opinion 
and cross examination.” Loudermill v. Dow Chem. Co., 863 
F.2d 566, 570 (8th Cir. 1988).

Ninth Circuit

Salinas v. Amteck of Ky., Inc.
682 F. Supp. 2d 1022 (N.D. Cal. 2010)

Factual Summary
This	is	a	personal	injury	case	involving	two	work-
ers	who	were	injured	while	using	a	scissor	lift.	While	
in	use,	the	lift	to	tipped	over,	injuring	one	worker	and	
killing the other. The parties disputed the sufficiency of 
the warning located on the scissor lift.

The court held plaintiffs’ expert was not quali-
fied	as	a	warnings	expert,	a	human	factors	expert,	or	a	
licensed engineer and did not have professional train-
ing	or	expert	qualifications	to	testify	to	the	design	
of warning or safety labels. Furthermore, plaintiffs’ 
expert’s	opinions	were	not	grounded	in	an	objective	
scientific	basis	because	he	had	not	inspected	the	scis-
sor lift or the scene of the accident, observed the safety 
labels displayed on the lift, and had not interviewed the 
injured	worker	to	determine	what	the	plaintiff	knew	
about the manual or warnings on the lift. The court 
excluded	plaintiffs’	expert	because	he	had	not	satisfied	
the	indicia	of	scientific	reliability	under	Daubert.

Key Language
•	 “Scientific	evidence	is	reliable	if	it	is	based	on	an	

assertion that is grounded in methods of science—
the focus is on principles and methodology, not on 
conclusions.”

•	 “In	determining	whether	an	expert’s	reasoning	or	
methodology	is	scientifically	valid,	the	district	court	
can	consider	‘many	factors,’	including	(1) whether	a	
scientific	theory	or	technique	can	be	(and	has	been)	
tested; (2) whether the theory or technique has been 
subjected	to	peer	review	and	publication;	(3) the	
known or potential rate of error and the existence 
and maintenance of standards controlling the tech-
niques operation; and (4) whether the technique is 
generally accepted. Nevertheless, depending on the 
type of expert testimony offered, these factors may 
not be appropriate to assess reliability. Other factors 
that might be considered include whether an expert 
has	unjustifiably	extrapolated	from	an	accepted	
premise to an unfounded conclusion; or whether an 
expert has adequately accounted for obvious alterna-
tive explanations.”

Bozzi v. Nordstrom, Inc.
186 Cal. App. 4th 755 (Cal. Ct. App. 2010)



Chapter 14 ❖ Assumption of Facts by Expert ❖ 553

Factual Summary
Plaintiff	claimed	injuries	based	on	negligence	theories	
stemming from an abrupt stop of an escalator during 
a power outage in a Nordstrom store. Though Plaintiff 
did not fall, her foot moved one step down and she al-
legedly	sustained	injuries.	The	trial	court	sustained	de-
fendants’	objections	to	testimony	by	plaintiff’s	expert,	
Dr. Josef Maatuk. Dr. Maatuk failed to offer a reason 
why the California Department of Industrial Relations, 
Division of Occupational Safety and Health (DOSH), 
which requires that the onboard braking system slow 
the elevator at a certain rate, approved the escalator the 
preceding year. Additionally, Defendant’s expert, Da-
vid L. Turner, conducted extensive inspections and test-
ing of the escalator to evaluate if it stopped abruptly due 
to a malfunction of the braking system of the escalator. 
Ultimately he determined it did not. Nonetheless, Dr. 
Maatuk	opined	that	since	Plaintiff	testified	that	the	es-
calator had stopped abruptly it must have done so. The 
court	upheld	summary	judgment	for	the	Defendants	
since Plaintiff’s expert lacked foundation in facts.

Key Language
•	 “The	trial	court	properly	found	Dr.	Maatuk	was	qual-
ified	to	offer	an	opinion,	yet	he	stated	no	facts	to	sup-
port his opinions, and his opinions were conclusory 
and speculative. Dr. Maatuk had never seen, rid-
den or inspected the escalator. He could not deter-
mine whether the escalator was properly maintained 
between the time it was installed in February 1985 
until July 2005.1 He acknowledged that DOSH in-
spected and approved the escalator in 2005 and 2007. 
He found it “impossible to determine” what design 
or manufacturer’s defect caused the escalator to stop 
abruptly in 2006. Dr. Maatuk relied on nothing more 
than syllogistic reasoning to conclude that if an esca-
lator stops abruptly, it must have been defectively de-
signed or maintained.” 186 Cal. App. 4th at 762.

•	 The	court	of	appeals	reasoned	that	“[a]n	opinion	is	
only as good as the facts and reasons on which it is 
based.” 186 Cal. App. 4th at 763 (citing Kelley v. Trunk 
(1998) 66 Cal. App. 4th 519, 523, 78 Cal. Rptr. 2d 122; 
Pacific Gas & Electric Co. v. Zuckerman (1987) 189 
Cal. App. 3d 1113, 1135, 234 Cal. Rptr. 630).

•	 “Dr.	Maatuk’s	testimony	that	technology	was	avail-
able that would have prevented an abrupt stop does 
not create a material dispute that any escalator with-
out such technology is defective and any business 
operating an escalator without such technology is 
negligent.” 186 Cal. App. 4th at 763.

•	 Dr.	Maatuk	found	it	“‘impossible	to	determine	from	
the records the traveling speed and/or the stopping 

distance of the escalator” on the day of the power out-
age. Yet he opined, again without facts to demon-
strate the truth of his opinion, that plaintiff’s claim 
the	escalator	suddenly	jolted	to	a	stop	“is	not	impossi-
ble nor necessarily improbable.” The trial court prop-
erly excluded as speculative and without foundation 
Dr. Maatuk’s ultimate conclusion that the escalator’s 
failure to slowly come to rest in a power outage “indi-
cates a faulty design, faulty maintenance, and/or the 
confluence of both factors.’” 186 Cal. App. 4th at 763.

Henricksen v. ConocoPhillips Co.
605 F. Supp. 2d 1142 (E.D. Wash. 2009)

Factual Summary
In a product liability action involving gasoline, defen-
dant challenged the substance of plaintiff’s expert tes-
timony. The court excluded one of plaintiff’s expert 
witnesses’ testimony where the expert was unable to 
point to any source which reliably supported his con-
clusion and instead relied on assumptions. Thus, his 
testimony was “merely personal opinion.” The court 
espoused that “[w]hile absolute certainty is not what 
the	law	requires,	expert	opinions	‘must	be	based	on	
facts which enable [the expert] to express a reasonably 
accurate	conclusion	as	opposed	to	conjecture	or	spec-
ulation.’” The court concluded that there was “simply 
too great an analytical gap between the data presented 
and	the	opinions	offered—especially	as	to	specific	cau-
sation—such that it renders the expert testimony too 
speculative as a matter of law.”

Key Language
•	 “Before	a	witness	may	come	‘before	the	jury	cloaked	

with the mantle of an expert’ under Rule 702, the 
Ninth	Circuit	has	cautioned	that	‘care	must	be	
taken to assure that a proffered witness truly quali-
fies	as	an	expert,	and	that	such	testimony	meets	the	
requirements of [that] Rule.’”

•	 “The	court	need	not	admit	an	expert	opinion	that	is	
connected	to	the	underlying	data	‘only	by	the	ipse	
dixit of the expert.’ It may exclude such testimony if it 
determines	‘that	there	is	simply	too	great	an	analyt-
ical gap between the data and the opinion proffered.’ 
‘The	trial	court’s	gate-	keeping	function	requires	more	
than simply taking the expert’s word for it.’”

•	 “Under	the	relevance	prong	of	Daubert, the court 
must ensure that the proposed expert testimony log-
ically advances a material aspect of the case. Daubert 
and Fed.R.Evid 702 give the district court broad dis-
cretion to determine whether a body of evidence 
relied upon by an expert is sufficient to support that 
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expert’s opinion. Nothing in Daubert or the Federal 
Rules of Evidence requires a district court to admit 
opinion evidence that is connected to existing data 
only by the ipse dixit of the expert.”

Bushling v. Fremont Med. Ctr.
117 Cal. App. 4th 493 (Cal. Ct. App. 2004)

Factual Summary
In	upholding	summary	judgment	for	the	defendant	
medical	center,	the	court	rejected	the	plaintiff’s	offered	
expert testimony because the testimony was not con-
sistent with the facts. The plaintiff presented the dec-
larations of two doctors who opined to the cause of the 
plaintiff’s	injury	during	surgery.	The	doctors	concluded	
that it was more probable than not that the hospital 
dropped him, improperly positioned, or improperly 
stretched the plaintiff’s arm during surgery.

Key Language
•	 In	rejecting	the	doctors’	opinion,	the	court	noted	

“the difficulty that plaintiff encounters in his attempt 
to	avoid	summary	judgment	by	relying	on	the	[doc-
tor’s declarations] is that there is no evidence that 
plaintiff was dropped, that he was improperly posi-
tioned, or that his arm was stretched during the pro-
cedure or recovery. The doctors assume the cause 
from	the	fact	of	the	injury….	But,	‘an	expert’s	opin-
ion that something could be true if certain assumed 
facts are true, without any foundation for concluding 
those assumed facts exist’ has no evidentiary value.” 
117 Cal. App. 4th at 510.

•	 The	fact	that	two	doctors	had	declared	that	the	plain-
tiff’s	shoulder	injury	arose	“more	probably	than	not”	
from one of three potential causes was irrelevant, 
because “that conclusion is no more than specula-
tion if there is no factual basis for these events.” 117 
Cal. App. 4th at 511.

•	 Justice	Sims	dissented	and	believed	the	case	should	
have	gone	to	the	jury	on	an	underlying	theory	of	res 
ipsa loquitor. He argued that an individual going into 
surgery on his abdomen does not ordinarily suffer 
injury	to	his	shoulder,	without	some	negligence.	The	
dissent did not directly address the factual short-
comings	noted	in	the	majority	opinion.

Toscano v. Greene Music
124 Cal. App. 4th 685 (Cal. Ct. App. 2004)

Factual Summary
Disappointed	with	his	current	job	as	a	piano	dealer,	To-
scano	interviewed	and	was	offered	a	job	with	a	com-

peting company. The offer was made and accepted in 
June	and	July	2001,	and	the	job	began	on	September	
1, 2001. Toscano resigned from his previous position 
on August 1, 2001. However, in mid- August the defen-
dant withdrew its offer of employment. In addition, To-
scano	could	not	return	to	his	former	job	and	ultimately	
obtained employment elsewhere at a lesser rate of pay. 
He brought suit for promissory estoppel and presented 
the testimony of an economist who calculated his lost 
earnings from September 1, 2001 to the year 2017, when 
Toscano	testified	that	he	would	retire.	The	defendant	
conceded responsibility for one month’s lost earnings 
but denied responsibility for any other loss because the 
plaintiff’s employment at both positions was at-will.

Roberta Spoon, Toscano’s damages expert, testi-
fied	that	in	calculating	Toscano’s	lost	wages	for	the	
remainder of his career, “[a]ll I have done is arithme-
tic.	I	have	simply	analyzed	the	numbers.”	She	testified	
that she was unaware of whether Toscano’s employ-
ment	with	his	former	employer	called	for	any	specific	
tenure. Indeed, Spoon admitted that Toscano could 
have	quit	or	been	terminated	from	that	job	from	the	
time he resigned to the present. She simply assumed 
Toscano would have continued employment with his 
former employer or another employer at a comparable 
salary, observing that he never had changed employers 
for anything other than a pay increase. In a bench trial, 
the court awarded lost earnings of $536,833, includ-
ing 14 years of lost future earnings, but the award was 
reversed on appeal as being too speculative.

Key Language
•	 “Even	drawing	all	inferences	in	Toscano’s	favor,	it	is	

evident [his expert’s] supposition was based only on 
Toscano’s history of remaining with his employers 
until offered new employment. However, Toscano’s 
intentions or practices are not relevant to whether he 
could expect to remain with [his former employer] 
until his retirement, where his employment with 
[that employer] was at will. Even taking that evidence 
as true, evidence of Toscano’s intentions does not es-
tablish with any reasonable certainty that [his for-
mer employer], an at-will employer who had the right 
to terminate Toscano at any time for any reason, had 
some different understanding of the terms of Tosca-
no’s employment, or that it would have continued 
to employ him until the end of his career…. An ex-
pert’s opinion must not be based upon speculative or 
conjectural	data.	If	the	expert’s	opinion	is	not	based	
upon facts otherwise proved or assumes facts con-
trary to the only proof, it cannot rise to the dignity of 
substantial evidence.” 124 Cal. App. 4th at 696.
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•	 “Although	the	fact of Toscano’s damages was estab-
lished, Spoon’s conclusions as to the extent of Tosca-
no’s	lost	employment	were	wholly	conjectural.	We	
cannot ascertain with any certainty how Spoon 
reached her assumption as to Toscano’s continued 
employment, particularly in view of her admission 
that	[his	former	employer]	could	have	fired	Toscano	
for any reason.” 124 Cal. App. 4th at 696–97.

Jennings v. Palomar Pomerado Health Sys., Inc.
114 Cal. App. 4th 1108 (Cal. Ct. App. 2003)

Factual Summary
This case dealt with medical testimony at trial. The 
plaintiff had undergone surgery, and during the proce-
dure, a retractor had been left in his abdominal cavity. 
The plaintiff developed a subcutaneous abdominal in-
fection and presented testimony of an expert who stated 
that the retention of the retractor in the abdominal cav-
ity had caused the subcutaneous infection. The subcu-
taneous infection was immediately below the skin line, 
located along the incision made during surgery. Al-
though the plaintiff had a subcutaneous infection, there 
was no infection within the abdominal cavity, nor were 
there any clinical symptoms suggesting an infection.

The plaintiff called Dr. Miller, a recognized expert 
in infectious diseases. He opined that the retractor left 
in the abdominal cavity was a cause of the infection; he 
based his opinion upon numerous assumptions includ-
ing the possibility that the retractor was contaminated 
prior to being used during surgery and remained con-
taminated even at the end of surgery. Dr. Miller further 
testified	that	the	bacteria	had	migrated	from	the	cavity	
to the subcutaneous tissue. However, his factual basis 
was lacking. For instance, Dr. Miller made statements 
such	as,	“[i]t	just	sort	of	makes	sense.	We	have	that	rib-
bon retractor and it’s contaminated, he’s infected.” 114 
Cal. App. 4th at 1114.

In support of his opinion, Dr. Miller offered two hy-
pothetical scenarios whereby he attempted to explain 
how	the	infection	was	caused.	The	first	of	those	scenar-
ios was based on the allegation of negligence in merely 
placing the retractor into the abdomen during the sur-
gery,	whereas	the	lawsuit	was	premised	on	injuries	
caused by not removing the retractor at the end of the 
procedure. With respect to his second hypothetical, Dr. 
Miller even conceded that it was speculative. The sec-
ond hypothetical alleged that sutures could have become 
contaminated by bacteria from the retractor and mi-
grated to the site of the subcutaneous infection. Follow-
ing a motion by the defendants, the trial court struck Dr. 
Miller’s testimony, which plaintiff then appealed.

Key Language
•	 The	Fourth	Appellate	District	unanimously	upheld	
the	striking	of	the	testimony,	finding	that	Dr.	Mill-
er’s opinion regarding the cause of the infection 
was inadmissible. The opinion by Dr. Miller was 
described as “too conclusory,” and “unaccompanied 
by any reasoned explanation supporting his opin-
ion.” The court found that Dr. Miller never articu-
lated why or how it was more likely than not that 
the bacteria migrated into the subcutaneous tissue. 
“Instead, Dr. Miller substituted a conclusion in place 
of an explanation….” 114 Cal. App. 4th at 1119.

•	 As	Dr.	Miller	was	incapable	of	providing	“a	reasoned	
explanation accounting for or reconciling his theory 
with the apparent lack of inflammation or infection 
along with theorized migratory route… [his] opin-
ion was therefore inadmissible… because it could 
not	assist	the	jury	to	perform	its	role	of	determin-
ing whether it was more probable than not that the 
retention of the retractor in the peritoneal cavity of 
the abdomen contributed to the infection in the sub-
cutaneous tissue.” 114 Cal. App. 4th at 1120.

•	 In	a	footnote,	the	court	rejected	the	plaintiff’s	argu-
ment that Dr. Miller’s opinion should have been ad-
mitted even though his basis was “common sense.” 
The plaintiff argued that the opinion of a highly qual-
ified	infectious	disease	specialist	with	common	sense	
is	admissible	and	the	jury	should	merely	weigh	the	
validity	of	the	evidence.	The	court	rejected	that	con-
cept, noting “this argument does not detract from, 
but to the contrary reinforces, our view that Dr. Mill-
er’s conclusion was properly excluded, because an ex-
pert who expresses a conclusion supported only by 
a	statement	telling	a	jury	(in	essence),	‘trust	me,	I’m	
an expert, and it makes sense to me’ has provided 
no	grist	for	the	jury’s	decisional	mill.	Instead,	such	a	
conclusion	leaves	to	the	jury	only	a	weighing	of	the	
curricula vitae of the opposing experts. We are con-
vinced the expert must provide some articulation of 
how	the	jury,	if	it	possessed	his	or	her	training	and	
knowledge and employed it to examine the known 
facts, would reach the same conclusion as the expert.” 
114 Cal. App. 4th at 1120, n. 12.

Tenth Circuit

Freeman Family Ranch, Ltd. v. 
Maupin Truck Sales, Inc.
2010 WL 908665 (W.D. Okla. Mar. 9, 2010)
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Factual Summary
This	case	involved	a	fire	in	a	truck	plaintiff	purchased	
from defendants. Defendants argued that plaintiff’s 
expert’s opinions were unreliable because his conclu-
sions ignored known facts and required too much of 
an “analytical leap.” The court agreed regarding the 
expert’s testimony about causation, but held that the 
expert’s testimony about possible negligence or a defect 
in the truck was admissible.

First, the expert concluded that the exact source of 
the	fire	could	be	determined,	but	that	the	most	prob-
able source was electrical wiring installed by defen-
dants. The court held that a conclusion regarding the 
conduct	of	defendants	as	a	cause	of	the	fire	was	unsup-
ported by the record facts.

Second, the expert concluded that the wiring of 
products added to the truck was “substandard,” indi-
cating negligence or a defect in the product. The 
expert’s conclusions were based, in part, on exami-
nations of the burned truck, other “exemplar” trucks 
with similar aftermarket products, and his knowledge 
that	metal	parts	of	fuses	would	have	survived	the	fire.	
Defendants	argued	that	the	expert‘s	conclusions	dis-
regarded the testimony of their employees and other 
facts. The court held, however, that defendants’ crit-
icisms were more appropriate when determining the 
weight of the expert’s opinion and not its admissibility.

Key Language
•	 “A	party	sponsoring	expert	testimony	‘need	not	

prove that the expert is undisputedly correct or that 
the expert’s theory is generally accepted in the scien-
tific	community.	Instead,	the	[party]	must	show	that	
the method employed by the expert in reaching the 
conclusion	is	scientifically	sound	and	that	the	opin-
ion is based on facts which sufficiently satisfy Rule 
702’s reliability requirements.’”

•	 “The	Court	finds	[the	expert’s]	testimony	and	affida-
vit concerning his adherence to this accepted method-
ology to be sufficient. If believed, [the expert] applied 
the	same	method	of	fire	investigation	as	the	other	ex-
perts; he simply reached a different conclusion. Defen-
dants’	real	criticism	seems	to	be	the	‘fit’	between	[the	
expert’s] conclusions and the facts of the case.”

Graves v. Mazda Motor Corp.
675 F. Supp. 2d 1082 (W.D. Okla. 2009)

Factual Summary
This case involved a products liability action against a 
vehicle manufacturer, alleging the gear shift was defec-
tive. The defendant moved to exclude plaintiff’s expert 

testimony	because	he	was	not	qualified	to	express	opin-
ions because “his expertise does not encompass the spe-
cific	area	of	gear	shift	design	or	human	factors	analysis.”

The	court	found	that	plaintiff’s	expert	was	qualified	
to present his opinion regarding human factors engi-
neering. The court then addressed whether the expert’s 
testimony was reliable. “The centerpiece of plaintiffs’ 
theory of liability, and [of the expert’s testimony] is the 
contention that the shifter on the Mazda6 was differ-
ent from anything Ms. Graves was used to…and that 
‘[t]his	is	what	renders	the	Mazda6	shifter	defective	and	
unreasonably dangerous.’” The court found the expert’s 
conclusions were “purportedly based on the applica-
tion of engineering principles, his application of those 
principles to the shifter on the Mazda6 is not grounded 
in	any	objective	data	or	specifically	applicable	engi-
neering standards.” “Human factors testimony which 
is	proffered	without	a	showing	of	objective	support	
(testing or, at least, independent support in relevant lit-
erature) invites close scrutiny to determine whether 
the expert’s work is an exercise in facile advocacy (e.g., 
the	‘ipse dixit of the expert’).” The court then held that 
the expert’s proposed testimony failed that test.

Key Language
•	 “An	essential	component	of	the	relevance	evaluation	

is the determination of whether the proposed expert 
testimony	fits	the	issues	in	the	case.	In	assessing	‘fit,’	
as the Supreme court called it, the court must deter-
mine	whether	the	‘expert	testimony	proffered	in	the	
case is sufficiently tied to the facts of the case that it 
will	aid	the	jury	in	resolving	a	factual	dispute.’”

•	 The	expert’s	“human	factors	evaluation	of	the	
Mazda6 shifter is not founded on any analysis of 
objective	data	which	would	facilitate	a	determination	
that his proposed expert testimony is the product of 
reliable principles and methods applied reliably to 
the facts of the case.”

Eleventh Circuit

Cook ex rel. Estate of Tessier v. 
Sheriff of Monroe County, Fla.
402 F.3d 1092 (11th Cir. 2005)

Factual Summary
This case arose out of the suicide death of an incar-
cerated inmate. Louise Cook, the personal representa-
tive of the estate of the deceased inmate, brought suit 
against the sheriff. The trial court excluded the testi-
mony of Dr. Maris, Cook’s suicide expert. On appeal, 
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the Eleventh Circuit upheld the trial court’s decision to 
exclude Dr. Maris’ testimony in its entirety.

In excluding Dr. Maris’ testimony, the court found 
that a trial court may exclude expert testimony that is 
“imprecise	and	unspecific,”	or	whose	factual	basis	is	
not adequately explained.

Key Language
•	 “Simply	put,	expert	testimony	may	be	assigned	tal-
ismanic	significance	in	the	eyes	of	lay	jurors,	and,	
therefore, the district courts must take care to weigh 
the value of such evidence against its potential to 
mislead or confuse.”

•	 “Some	of	the	opinions	expressed	in	[Dr.	Maris’]	re-
port concern matters that arguably lie within the un-
derstanding of the average lay person, making expert 
testimony unnecessary. Others are unsubstantiated 
by any factual basis, so that Cook has failed to carry 
her burden of demonstrating that they would be help-
ful	to	the	jury.	In	addition,	much	of	Dr.	Maris’	testi-
mony is further lacking in any factual foundation, as 
required by Federal Rule of Evidence 702.”

•	 “In	holding	that	the	trial	court	did	not	abuse	its	dis-
cretion in excluding Dr. Maris’ testimony in its en-
tirety, we stress that the burden of laying the proper 
foundation for the admission of expert testimony 
rests with its proponent.” See Allison v. McGhan Med. 
Corp., 184 F.3d 1300, 1306 (11th Cir. 1999).

Practice Tip
Presenting a summary of an expert’s testimony in the form 
of conclusory statements devoid of factual or analytical sup-
port is not sufficient. The party offering the expert must pres-
ent the witness’ proposed testimony in a form that persuades 
the trial court that the testimony will assist the trier of fact. In 
essence, carrying this burden requires more than “the ipse 
dixit of the expert.”

Gonzalez v. Cooperativa De Seguros 
Multiples De Puerto Rico, Inc.
2009 WL 3781492 (M.D. Fla. Nov. 10, 2009)

Factual Summary
This case involved a breach of an insurance contract in-
volving property damaged by sinkhole activity where 
plaintiffs moved to exclude the testimony of defendant’s 
expert under Daubert. Plaintiffs argued that the expert’s 
testimony	regarding	the	“five	foot	rule”	was	merely	an	
opinion after the expert described it as a “rule of thumb” 
and “common sense” he had learned in graduate school.

The court held that the plaintiffs had not met their 
burden to exclude the testimony because plaintiffs’ 

arguments did not establish that the testimony was 
unreliable. The court further supported their conclu-
sion by noting that plaintiffs’ own expert agreed with 
defendant’s expert’s opinion that spacing was required 
between borings. The court further espoused that dis-
agreement with defendant’s expert’s methodology was 
an issue better addressed on cross- examination and 
the weight to be afforded to the expert’s testimony 
should	be	left	to	the	fact	finder.

Key Language
•	 “The	‘overarching’	goal	of	Daubert’s gatekeep-

ing requirement is simply to make certain that an 
expert, whether basing testimony upon professional 
studies or personal experience, employs in the court-
room the same level of intellectual rigor that charac-
terizes	the	practice	of	an	expert	in	the	relevant	field.”

•	 “Although	a	district	court	certainly	may	exclude	
portions of an expert’s testimony that fail to satisfy 
Daubert, yet still conclude that an expert may testify 
and opine on other matters, Plaintiffs’ arguments do 
not establish that [the expert’s] opinion is unreliable 
and do not warrant its exclusion.”

Johnson v. Louisville Ladder
2008 WL 5122261 (S.D. Ala. Nov. 14, 2008)

Factual Summary
This case involved a product liability and breach of war-
ranty	action	arising	out	of	plaintiff’s	injury	after	falling	
from a ladder which was manufactured by defen-
dants.	Defendants	objected	to	plaintiff’s	expert’s	con-
clusion that the ladder had a design defect when used 
under	a	very	specific	set	of	factual	circumstances.	The	
court	found	that	the	expert’s	design	defect	findings	“are	
rooted in circumstances which have no factual support 
in this case.” Defendants argued that the expert’s design 
defect	opinion	did	not	“fit”	the	facts	of	the	case,	making	
his	findings	irrelevant	and	likely	to	confuse	the	jury.

The court concluded that the expert’s design defect 
opinion was “based upon the premise that the ladder 
was not on a level or flat surface,” an assumption that 
was directly contradicted by plaintiff’s own testimony 
that the ladder was straight and was placed on a level 
surface.	The	court	held	that	the	expert’s	findings	were	
“irrelevant, have no probative value, and are due to be 
excluded under Rule 702.”

Key Language
•	 “Basic	relevance	of	an	expert’s	opinion	is	crucial	

to its admissibility. Where the opinion does not 
advance the question in dispute for which the opin-
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ion	is	proffered,	then	there	is	no	‘fit’	and	the	opinion	
should be excluded.”

•	 “[T]his	Court	need	not	reach	the	other	prongs	of	
a Daubert analysis because where an expert’s tes-
timony	fails	to	meet	the	‘fit’	requirement	(because	
the data or facts relied upon are materially different 
from the data or facts of the case), the inquiry ends 
because the testimony is due to be excluded.”

District of Columbia Circuit

Young v. Burton
567 F. Supp. 2d 121 (D. D.C. 2008)

Factual Summary
This legal malpractice action arises out of a personal 
injury	suit	that	was	allegedly	untimely	filed,	the	plain-
tiffs were required to show they would have prevailed 
on the underlying claim. Plaintiff’s underlying claim 
was based on respiratory and other chronic conditions 
they allege stemmed from exposure to mold spores 
in	an	apartment	they	lived	adjacent	to.	Plaintiffs	had	
numerous health related maladies that both predated 
and postdated the exposure.

The court excluded Plaintiff’s expert witness, Dr. 
Shoemaker, testimony since he could not identify the 
specific	toxins	the	Plaintiffs	were	exposed	to	nor	could	
he say which of their numerous symptoms was caused 
by the exposure and which were confounding fac-
tors. Dr. Shoemaker’s methodology assumed that the 
symptoms showed their exposure to mold was suffi-
cient to affect their health, without actually measur-
ing their exposure. Then Dr. Shoemaker cited this as 
“proof of exposure” and the underlying basis for their 
symptoms. Further, the court found fault in the Doc-
tor assuming, without a factual basis, that the mold 
in question was producing a toxic byproduct, and that 
certain people were genetically more susceptible to 
“mold illness” which is not borne out in medical litera-
ture. Nor is the concept or disease, “mold illness” gen-
erally accepted in the medical community.

The	District	Court	granted	summary	judgment	for	
the defendants and the District of Columbia Court of 
Appeals upheld the decision in an unpublished opinion.

Key Language
•	 “Ultimately,	Dr.	Shoemaker	diagnosed	plaintiffs	with	
a	condition	that	is	not	recognized	in	the	scientific	
community. In doing so, he used circular reasoning 
to work backwards from diagnosis to proof of expo-
sure, he failed to explain exactly which symptoms 
comprise that diagnosis, and he did not rule out con-

founding diagnoses. His methodology in arriving 
at his diagnosis of “mold illness” is therefore unreli-
able.” 567 F. Supp. 2d at 137.

Evans v. Wash. Metro. Area Transit Auth.
674 F. Supp. 2d 175 (D. D.C. 2009)

Factual Summary
The plaintiff was riding his motorcycle when he struck 
the rear of a Subaru Outback and was thrown into the 
path of a Metro bus which then ran him over. Plain-
tiff’s expert witness, David Stopper, is a accident recon-
struction expert and the Defendant does not challenge 
his	experience	or	qualifications.	Rather,	Washington	
Metropolitan Area Transit Authority (WMATA) chal-
lenges Mr. Stoppers basis for his opinions, as he relies 
on two pedestrian reports, but does not rely on the 
reports of the bus driver, the Subaru driver or the fol-
lowing car driver. The District Court limited Mr. Stop-
per’s testimony because he did not provide a basis for 
why he found some reports more credible than others, 
nor why his expertise or knowledge was required in 
crediting the witness reports.

Key Language
•	 “No	“specialized	knowledge”	of	Mr.	Stopper’s	con-

tributed to his conclusion that if the pedestrians saw 
the motorcycle strike the Subaru, the bus could not 
have	been	between	them	and	the	car,	and	the	jury	is	
perfectly capable of resolving this factual issue with-
out his opinion. Should the pedestrians testify, Mr. 
Evans’ lawyer can make the argument that, based on 
their testimony, the bus must have been in a particu-
lar location. Having Mr. Stopper testify to those facts 
would	not	be	helpful	to	the	jury	but	would	supplant	
it.” 674 F. Supp. 2d at 180.

•	 The	Court	found	there	was	no	scientific	methodol-
ogy that Mr. Stopper relied on to determine which 
witness to credit. “Mr. Stopper’s conclusion that the 
bus was farther away from the Subaru than the bus 
driver, Subaru driver, and following- car driver said 
was based on the similarity between the pedestrians’ 
description of the motorcycle/Subaru part of this 
accident and the description given by the driver of 
the following car, and their estimates of how much 
time passed. In other words, he credited the pedes-
trians based upon the written record. Weighing con-
flicting testimony after an accident may be a normal 
part of a reconstruction expert’s duties but it is not 
scientific	and,	in	this	case,	does	not	rely	on	Mr.	Stop-
per’s expertise.” 674 F. Supp. 2d at 180.
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