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Chapter 2

The Mechanics of Depositions

By Diane S. Davis

Notice of Depositions
Federal Rule of Civil Procedure 30 provides that a party may, by oral ques-
tions, depose any person including a party without leave of court except as 
provided in Rule 30(a)(2). However, under the following circumstances, a 
party must obtain leave of court and the court shall grant leave to the extent 
consistent with Rule 26(b)(2):

 A. If the parties have not stipulated to the deposition and:

 i. The deposition would result in more than 10 depositions 
being taking under this rule or Rule 21 by the plaintiffs, 
or by the defendants, or by the third party defendants; or

 ii. The deponent has already been deposed in this case; or

 iii. The party seeks to take the deposition before the time 
specified in rule 26(d), unless the party certifies in 
the notice, with supporting facts that the deponent is 
expected to leave the United States and be unavailable for 
examination in this country after that time or

 B. The deponent is confined in prison.

Also, pursuant to Federal Rule of Civil Procedure 30, a party who wants 
to depose a person by oral questions must give reasonable written notice to 
every other party. The notice must provide the time and place of the deposi-
tion as well as the deponent’s name and address, if known. If the name of the 
deponent is unknown, the notice of the deposition should provide a general 
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description that is sufficient to identify the deponent or the class or group to 
which the deponent belongs.

In addition to the name, time, and place of the deposition, the notice 
should also include the method of recording the deposition. Unless the court 
mandates otherwise, the testimony may be recorded by audio, audiovisual 
or stenographic means. Moreover, the noticing party bears the costs of the 
recording the deposition. Also, with prior notice to the deponent and other 
parties, any party may also designate another method for recording the testi-
mony in addition to that specified in the original deposition. That party bears 
the expenses associated with the additional record or transcript unless the 
court provides otherwise. See Federal Rule of Civil Procedure 30(b)(3)(a) and 
(b). Moreover, the parties may also stipulate, or the court may on motion or-
der, that a deposition be conducted by telephone or other remote means.

Counsel may also consider the use of real time transcription. Real time 
transcription involves the simultaneous translation of the reporter’s steno-
typed notes into English text. Depending upon the court reporter service, 
attorneys and/or their paralegals will have the capability to log into the com-
puter of the reporter and immediately view the draft testimony on a laptop. 
In addition, court reporting firms that provide real-time court reporting 
services may also be able to establish live internet deposition feeds that 
provide one attorney the capability of deposing a witness in one city while 
his co- counsel monitors or views the real-time transcript from the office 
resulting in minimized travel expenses. If this service will be used, counsel 
should specify it on the deposition notice also to allow for proper notice and 
opportunity for opposing counsel to object to its use.

Video vs. Stenography

If a matter is pending in federal court, Rule 30 of the Federal Rules of Civil 
Procedure allows the recording of a deposition by audio, audiovisual or 
other means. Some state rules of civil procedure may also have an additional 
requirement that the notice of the deposition identify the reason that a 
videotaped deposition is necessary and specify certain guidelines to ensure 
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that the videotaped deposition will be accurate and that the witness receives 
fair treatment.

There are various factors to consider in determining the method of 
recording the deposition. One of the primary reasons for choosing to video 
record a deposition as opposed to solely recording by stenographic means 
is the witness will not be available at trial. Using the videotaped deposition 
for an unavailable witness allows the fact finder or jury to assess the wit-
ness’ demeanor and evaluate the likely credibility of the witness’ testimony. 
Studies have shown that juries will rely on nonverbal communication such 
as eye contact and body language of a witness to assess the credibility of that 
witness. Thus, many trial attorneys often choose to utilize the videotaped 
deposition especially when dealing with an anticipated combative witness.

In addition, counsel should consider carefully whether the videotaped 
deposition could damage the case and identify any potential grounds for 
objecting to the videotaped deposition. Federal Rule of Evidence 30(c)(2) re-
quires that deposition objections, whether to evidence, to a party’s conduct, 
officer’s qualifications, manner of taking the deposition of any other aspect of 
the deposition must be noted on the deposition record. The rule further pro-
vides that the objection must be concise and in a non- argumentative manner.

Subpoenas Duces Tecum

Amendments to Federal Rule Civil Procedure 45 became effective in 
December 2013. This rule is particularly significant to counsel engaged in 
multi- state practice. Federal Rule of Civil Procedure 45 now provides that 
all subpoenas must issue from the court where the action is pending and 
can be served nationwide. Fed. R. Civ. P. 45(a)(2). The rule further states that 
a command to produce documents, electronically stored information, or 
tangible things or to permit the inspection of premises may be included in a 
subpoena commanding attending at a deposition, hearing or trial or may be 
set out in a separate subpoena duces tecum. Pursuant to Rule 45, a subpoena 
requesting the production of documents, electronically stored information, 
or tangible things also requires the responding person to permit inspection, 
copying, testing or sampling of the materials. Moreover, if a subpoena duces 
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tecum commands the production of documents, electronically stored infor-
mation or tangible things or inspection of premises before trial, a notice and 
copy of the copy of the subpoena must be served on each party before it is 
served on the person to whom the subpoena is directed.

Also, under Federal Rule of Civil Procedure 45, the person commanded 
to produce documents, electronically stored information or tangible things, 
or to permit the inspection of the premises does not have to appear in per-
son at the place of production or inspection unless the person is also com-
manded to appear for a deposition, hearing or trial. A person responding to 
a subpoena to produce documents must produce the documents in the man-
ner that they are kept in the ordinary course of business or must organize 
and label them to correspond to the categories in the demand. If a subpoena 
does not specify a form for producing electronically stored information, the 
person responding must produce it in a form or forms in which it is ordi-
narily maintained or in a reasonably usable form or forms.

Federal Rule Civil Procedure 45(d)(2)(B) also provides that the person 
commanded to produce documents or tangible things or to permit inspec-
tion may serve a written objection. However, the objection must be served 
before the earlier of the time specified for compliance or 14 days after the 
subpoena is served. Federal Rule Civil Procedure 45 does not establish any 
required form for written objections thus, unless the governing court has 
a specific rule regarding the form of the written objections, the person or 
entity responding to the subpoena may draft its objections similar to written 
formal responses to requests for production of documents under Federal 
Rule of Civil Procedure 34. Regardless of the form of the written objection, it 
should clearly identify each asserted objection to each requested document 
contained within the subpoena duces tecum.

In the matter of Andra Group, LP v. JDA Software Group, Inc., No. 
3:15-mc-11-K-BN, 2015 U.S. Dist. Lexis 48341, *2, a non-party, P202, was 
served with a third party document subpoena pursuant to Federal Rule of 
Civil Procedure 45. Defendant agreed to several extensions of the date of 
compliance. On the final date of compliance, P202 filed a motion to quash 
the subpoena to produce documents stating that it produced in excess of 
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11,500 documents numbering approximately 21,000 pages, in both native 
and PDF formats, in an effort to comply. P202 also stated that the subpoena 
placed an undue burden on a fully cooperative non-party witness and vio-
lated Federal Rule of Civil Procedure 45(d). Id. at *3–4.

The court noted that Rule 45 of the Federal Rules of Civil Procedure pro-
vides protections for a non-party, including the filing of written objections to 
the subpoena pursuant to Rule 45(d)(2)(B) and a motion to quash or modify 
the subpoena pursuant to Rule 45(d)(3)A). Id. at *18–19. In Andra Group, 
Defendant did not dispute that P202 filed a timely motion to quash. Id. at *19. 
However, Defendant argued that P202 refused to serve formal or informal 
written objections to the subpoena prior to the motion to quash so that De-
fendant could address the objections. Id. The court determined that counsel 
for P202 and for Defendant were in contact regarding P202’s compliance with 
the subpoena prior to P202’s filing the motion to quash and that Defendant’s 
failure to serve written objections to the subpoena, under the unusual circum-
stances of the instant case, did not constitute a waiver of P202’s objections. Id.

Witness Fees

The payment of witness fees for the deposition testimony often arises in the 
use of experts. In federal courts, the fees that an expert is able to charge and 
collect for deposition time in a matter pending in federal court is governed 
by Federal Rule Civil Procedure 26(b)(4)(e). The rule provides that unless 
manifest injustice would result, the court must require that the party seek-
ing discovery pay the expert a reasonable fee for time spent in responding to 
discovery under Federal Rule Civil Procedure 26(b)(4)(A) or (D). While the 
rule may appear straightforward, several federal courts have interpreted the 
reasonableness of the requested fee award.

In the matter of Borel v. Chevron, Plaintiff sued for injuries relating to an 
alleged slip and fall and retained an expert witness. Borel v. Chevron U.S.A. 
Inc., 2010 U.S. Dist. Lexis 24379 (E.D. La. Feb. 24, 2010). The witness provided 
an estimate for deposition fees to defense counsel that was different from the 
estimated fees that he provided to plaintiff’s counsel. The court awarded to 
Plaintiff 1.5 hours of the time that the expert allegedly spent preparing for 
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the deposition and reduced the expert’s hourly rate owed by the defendant for 
time spent at the deposition to the same hourly rate that the expert charged 
the plaintiff. This case recognized that the objective of Fed. R. Civ, P. 26(b)(4)
(c) is to compensate the experts for the time spent in preparing for a deposi-
tion and preventing the unfair advantage another party may get in obtaining 
an expert’s work product without any costs. The Borel decision outlined seven 
criteria for the analysis of the reasonableness of a witness fee:

1. the witness’s area of expertise;

2. the education and training required to provide the expert insight 
that is sought;

3. the prevailing rates of other comparably respected available experts;

4. the nature, quality, and complexity of the discovery 
responses provided;

5. the fee actually charged to the party who retained the expert;

6. fees traditionally charged by the expert on related matters; and

7. any other factor likely to assist the court in balancing the interests 
implicated by Rule 26.

Id.

Nuts and Bolts

Telephone and Teleconference Depositions

Telephone depositions are fairly common in litigation. However, many of the 
states do not offer any specific rules or guidance regarding telephone or tele-
conference depositions. The following states have laws, administrative rules, 
or guidelines regarding telephone depositions: Alaska, Colorado, Florida, 
Idaho, Indiana, Illinois, Maryland, Minnesota, Mississippi, North Carolina, 
Nebraska, New Mexico, New York, South Carolina, Tennessee, Texas, Utah, 
Washington, Wisconsin, and Wyoming.

One of the issues that may arise with telephone or teleconference depo-
sitions is whether the court reporter must be present with the witness to 
administer the oath or swear in the witness. The general rule in those states 
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with rules or guidance on telephonic depositions is that the court reporter 
must be in the presence of the witness in order to swear in the witness. If 
the reporter is not present with the witness, then a notary must be in his or 
presence to administer the oath. For example, Texas Rule of Civil Procedure 
199.1(b) provides that the officer (court reporter) taking the deposition may 
be located with the party noticing the deposition instead of with the witness 
if the witness is placed under oath by a person who is present with the wit-
ness and is authorized to administer oaths in that jurisdiction. Other states 
such as Alaska and Missouri offer more flexibility in their rules governing 
telephone depositions and allow court reporters to administer the oath over 
the phone. Florida, however, is stricter regarding its requirements for the 
administering of the oath. Florida Supreme Court Rule 1.310(c) provides that 
the deponent must be sworn in by a person authorized to administer oaths 
in the deponent’s location and be present with the deponent.

The Federal Rules of Civil Procedure offer guidance regarding telephone 
depositions in federal cases. Federal Rule of Civil Procedure 30 provides that 
the parties may stipulate or the court may on motion order that a deposition 
be taken by telephone or other remote means. Federal Rule of Civil Proce-
dure 30(b)(5) further provides that unless the parties stipulate otherwise, 
a deposition must be conducted before an officer appointed under Rule 28. 
Pursuant to Federal Rule of Civil Procedure 28, a deposition must be taken 
before: 1) an officer authorized to administer oaths either by federal law 
or by the law in the place of examination; or 2) a person appointed by the 
court whether the action is pending to administer oaths and take testimony. 
The officer must begin the deposition with an on the record statement that 
includes the following: 1) officer’s name and address 2) date, time and place 
of the deposition 3) deponent’s name 4) officer’s administration of the oath 
or affirmation to the deponent; and 5) identity of all persons present.

The Oath

In the United States today, the term “oath” is often applied broadly. Many 
courts no longer require witnesses to place their hand on a Bible when they 
swear to tell the truth or mention any reference to God. For religious and/
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or personal reasons, an individual may refuse to take an oath and will 
choose to make an affirmation or declaration to tell the truth in his or her 
testimony. Federal Rule of Evidence 502 requires that every witness declare 
that he or she “will testify truthfully, by oath or affirmation administered 
in a form calculated to awaken the witness’ conscience and impress the 
witness’ mind with the duty to do so.” Some states have also specified in 
their statutory regulations the specific language that is to be used when giv-
ing an oath or affirmation. For example, in Missouri, according to Revised 
Statute 486.335(2), the specific language of the oath to be administered is as 
follows “You do solemnly affirm, under the penalty of perjury, that the tes-
timony you shall give in the matter in issue, pending between  and 

, shall be the truth, the whole truth, and nothing but the truth.”

In addition, when a witness offers testimony with the assistance of an 
interpreter, the interpreter must also take an oath. For example, the Iowa 
Code Section 622A.5 states that “every interpreter in any legal proceeding 
shall take the same oath as any other witness.”

Time Limitations, Cross-Exam vs. Direct Exam

Federal Rule of Civil Procedure 30(c) provides that unless otherwise stip-
ulated or ordered by the court, a deposition is limited to one day of seven 
hours. The seven hour limitation applies only to the time spent on the 
record and not breaks. However, the court must allow additional time con-
sistent with Rule 26(b)(2) if needed to fairly examine the deponent or if the 
deponent, another person, or any other circumstance impedes or delays 
the deposition.

To exceed the seven-hour time limit, a deposing lawyer must establish 
that the need for a fair examination requires more than seven hours. Miller v. 
Waseca Med Ctr., 205 F.R.D. 537, 540 (D.M.N. 2002). Moreover, a court may 
not even consider a request for additional time until the first seven hours have 
been exhausted. Malec v. Tr. of Boston Coll., 208 F.R.D. 23, 24 (D. Mass. 2002). 
Once the court agrees to hear a motion, multiple grounds can be offered to 
support the request for additional time. However, proving that additional 
time is necessary is a difficult task as one court has previously held “the sev-
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en-hour limit was carefully chosen and that extensions of that limit should 
be the exception, not the rule.” Roberson v. Bair, 242 F.R.D. 130, 138 (D. D.C. 
2007). Notably, a lawyer defending the depositions may waive the limitations 
defense if he does not object on the record when opposing counsel exceeds 
the time. See Dorn v. Potter, 191 F. Supp. 2d 612, 615 n. 2 (W.D. Pa. 2002).

In addition to the time limitations for depositions imposed by the Fed-
eral Rules of Civil Procedure, many states have also implemented procedural 
rules that establish deposition time limitations. For example, effective Jan-
uary 1, 2013, California’s CCP 2025.290(a) provides that deposition of a wit-
ness by all counsel, other than the witness’ counsel of record, will be limited 
to seven hours of total testimony. This limitation, however, does not apply to 
the following circumstances:

• If a court order or case management order provides otherwise;

• If the parties have stipulated that §2025.290 will not apply to the 
deposition or to the entire case;

• Depositions of expert witnesses;

• Complex cases, unless a licensed physician declares that the depo-
nent suffers from an illness or condition that raises substantial 
medical doubt of survival beyond six months, in which case the 
deposition by all counsel, other than the witness’ counsel of record, 
is limited to two days of no more than seven hours of total testimony 
each day, or 14 hours of total testimony;

• Employment cases;

• PMQ depositions; or

• When a party appears in the action after the deposition has con-
cluded, in which case the new party may notice another deposition, 
which will be subject to §2025.290.

CCP §2025.290(a)–(b)).

Texas has also implemented time limitations for state cases. Texas 
Rule of Civil Procedure 199.5 provides that no side may examine or cross- 
examine an individual witness for more than six hours, excluding breaks. 
However, the Texas Rules of Civil Procedure recognizes that there are cir-
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cumstances where questioning cannot be completed in the time allocated. 
Thus, depending upon the discovery level that governs the case, the parties 
could stipulate or the court could modify the deposition limitation and 
allow additional time to complete the deposition.

Signing for the Deposition

Rule 30 of the Federal Rules of Civil Procedure provides that on request by 
the deponent or a party before the deposition is completed, the deponent 
must be allowed 30 days after being notified by the officer (court reporter) 
that the transcript is available in which to review the transcript and advise 
of any changes in form and substance. The deponent must sign a state-
ment, i.e., errata sheet, outlining the changes and providing the reasons for 
making those changes. The court reporter will indicate in the certificate in 
accordance with Federal Rule of Evidence 30(f)(1) whether any review was 
requested and, if so, shall attach any changes (errata sheet with changes) 
made by deponent within the allotted time period.

Most federal jurisdictions offer a strict reading of Federal Rule 30(e) and 
allow the deponent to make substantive changes without regard to the rea-
sons for the changes. See, e.g., Lugtig v. Thomas, 89 F.R.D. 639, 652 (N.D. Ill. 
1981); Hawthorne Partners v. AT&T Technologies, Inc., 831 F. Supp. 1398 (N.D. 
Ill. 1993) (“[a] witness can make changes that contradict the original answers, 
and the reasons given need not be convincing”). Also, most states including 
Texas and New York do not restrict the type of changes that a deponent can 
make to his or her deposition testimony as long as the changes are made 
within the designated time period and a reason for the changes are provided. 
It is important to emphasize that while a reason for the change must be pro-
vided there is no requirement that the reason be valid or credible.

However, a few states such as Louisiana, Mississippi and Georgia man-
date that the only changes permitted on an errata sheet are those of form, 
i.e., typographical, spelling, or transcription errors. The courts in those states 
opine that a deposition is not a “take home” examination and that deponents 
should not be allowed to alter what they previously testified to under oath. 
Greenway v. International Paper Co., 144 F.R.D. 322, 235 (W.D. La. 1992).
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Redaction of Exhibits

Rule 5.2 of the Federal Rules of Civil Procedure provides for privacy pro-
tection of electronic or paper filings made with the court and applies to all 
documents submitted for filing, including pleadings, exhibits to pleadings, 
discovery responses, and any other document submitted by any party or 
nonparty for filing. If it is necessary to file a document that already contains 
personal identifying information, that information should be redacted 
before the document is submitted for filing. A person filing any document 
containing their own personal identifying information waives the protection 
of Rule 5.2(a) by filing the information without redaction and not under seal.

The following are personal information protected under Rule 5.2(a):

a. Social Security and Taxpayer Identification Numbers. If an indi-
vidual’s social security number or a taxpayer identification number 
must be included in a document, the filer may include only the last 
four digits of that number.

b. Names of Minor Children. If the involvement of a minor child must 
be mentioned, the filer may include only the initials of that child.

c. Dates of Birth. If an individual’s date of birth must be included in a 
document, the filer may include only the year of birth.

d. Financial Account Numbers. If financial account numbers are rele-
vant, the filer may include only the last four digits of these numbers.

Protection of other sensitive personal information, including driver’s 
license numbers and alien registration number, may also be sought Federal 
Rule of Civil Procedure 5.2(d) regarding filings made under seal or Federal 
Rule of Civil Procedure 5.2(e) regarding protective orders.

Strategy

Telephone; Teleconference in Person

There are benefits to conducting telephonic depositions or teleconference 
depositions. First, it allows the parties to reduce costs and save on travel 
expenses. Although conducting depositions via telephone or teleconfer-
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ence can be a cost saving tool and the benefits generally outweigh risks, it 
is important to note that there are potential issues involved that should be 
addressed. First, determine if the applicable rules of civil procedure in the 
jurisdiction where the cause of action was filed allow the taking of depo-
sitions by telephonic means. Most state rules of civil procedure and the 
Federal Rules of Civil Procedure provide for depositions via telephone. Rule 
30(7) of the Federal Rules of Civil Procedure specifically states that “parties 
may stipulate in writing or the court may upon motion order that a deposi-
tion be taken by telephone or other remote electronic means.” Litigants in a 
majority of the federal and state courts need only make a limited showing 
of a “legitimate reason” for the request. Some state courts have held that 
“extreme hardship” must be shown before deposition by telephonic means 
will be allowed. Also, under certain state rules, the reporter is required to 
be present at the location of the deponent to administer the oath or a notary 
may be required to be present with the witness if the court reporter cannot 
be in the same location. Thus, the noticing attorney should be familiar with 
the rules of the jurisdiction that governs the case.

Second, the noticing attorney should anticipate and be prepared for any 
technological glitches. The teleconference and software must be adequate 
to support the deposition. Also, telephonic depositions will require that the 
noticing attorney spend additional preparation time and planning regard-
ing the organization of the exhibits. Sending the deposition exhibits to the 
court reporter prior to the deposition may avoid delay and confusion during 
the deposition.

Direct Examination

In deciding the specific witnesses that the defense lawyer intends to call to 
trial, he or she must first determine if the witness is competent to testify 
pursuant to the federal rules of evidence if the case is pending in federal 
court or the applicable state rules of evidence that govern civil cases involv-
ing state law claims. Preparation for the direct examination of a witness 
can be a difficult process. The testimony of a witness on direct examination 
can be the determinative factor in the outcome of a trial or matter. Counsel 
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should understand the purpose of the witness’ testimony. Be clear why the 
witness is being called to testify and how the witness’ testimony fits into the 
theme of the case. In preparation for the direct examination, counsel should 
develop a detailed outline that specifies each individual element or key fact 
of the case that the witness’ testimony will establish. If counsel is unable to 
determine how the witness is being used to prove the theme of the case then 
the jury will likely not be able to determine the witness’ role.

In preparation for the direct examination, counsel should read any of 
the witness’ prior testimony. Also, counsel should review any documents 
that relate to the witness and his anticipated testimony. Reviewing these 
documents also allows counsel to be prepared for how the documents could 
be used by opposing counsel on cross- examination. Moreover, counsel 
should identify any documents that could be introduced as an exhibit or 
explained by the witness but not introduced as an exhibit.

Also, counsel should draft a list of topics that a particular witness will 
address during his deposition. Although some experienced lawyers tend to 
rely on a list of topics, many lawyers will draft an outline of the questions for 
each witness with the understanding that follow- up questions will likely be 
necessary. Federal Rule of Civil Procedure 611 prohibits counsel from asking 
leading questions on direct examination. Using non- leading questions allows 
the witness to testify and not the lawyer. Whether used in settlement negotia-
tions, in a motion, or at trial, quoted testimony is much more impactful when 
the message comes from the deponent’s own words. Start most questions with 
who, what, where, when, why or how to avoid leading the deponent, while en-
couraging the deponent to offer a narrative description. During direct exam-
ination, counsel should use short and direct questions that are focused on the 
specific facts that the testimony is being used to prove or establish.

Counsel should also focus on listening to the witness. This rule is often 
violated by inexperienced lawyers who will typically draft an outline of all 
of the questions that they intend to ask. By listening to the witness, counsel 
is able to determine if the witness has testified to all of the key elements 
needed to establish a claim or defense. Failure to listen carefully to a wit-
ness’ testimony could result in the witness’ failure to testify to a key fact and 
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prove detrimental to counsel’s case. Counsel should remain focused on the 
witness as this is his witness so that the jury understands that they should 
be interested in this testimony also. By listening to the witness, counsel is 
also able to formulate appropriate follow up questions. The examination 
becomes a conversation and not just a “question and answer” session.

Counsel should also use direct examination to address weaknesses in 
the witness’ testimony or other troubling matters. It is safe to assume that 
opposing counsel will address these issues on cross- examination if they are 
aware of the issues. Thus, it is beneficial for counsel to bring up the issues 
with his own witness on direct examination and develop the narrative. 
However, if counsel is not certain that opposing counsel is aware of the 
weaknesses then it should not be addressed on direct examination and be 
prepared to address it on redirect examination.

In addition, counsel should be prepared and anticipate objections by 
opposing counsel to his witness’ testimony. The lawyer should identify the 
potential objections and identify appropriate responses to the potential 
objections. This is an area where substantive preparation will prove effective 
so that counsel is not shaken or confused by the objection.

Cross-Examination

An effective cross- examination for trial begins with the cross- examination 
at the deposition. In order to achieve an effective cross- examination, the 
lawyer must be adequately prepared and knowledgeable about the topics 
that he or she plans to cover during the deposition. At the deposition, be 
prepared to ask every cross- examination question that you intend to ask at 
trial so that you can know the response prior to trial. This requires counsel 
to brainstorm the topics to be addressed on cross- examination and prepare 
a detailed cross- examination outline. The oldest rule regarding cross- 
examination is that counsel should lead the witness. Through the use of 
substantive leading questions, the defense lawyer is able to elicit very specific 
testimony from the witness, often phrasing questions that require a simple 
yes or no answer. Focus on one fact per question and keep the questions sim-
ple and clear.
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To cross- examine a plaintiff, the lawyer should be prepared to ask for 
relevant background history, including employment history, medical history 
and prior litigation at the deposition in preparation for the plaintiff’s cross- 
examination at trial so that counsel knows the responses prior to trial. In ad-
dition to being prepared for the cross- examination of the plaintiff, a defense 
lawyer should also be prepared to cross- examine plaintiff’s experts. A defense 
lawyer should be familiar with the prior deposition testimony as well as 
previous publications of the expert especially those that relate to the subject 
matter of the instant case. Moreover, a defense lawyer should also be aware of 
the expert’s opinions in the instant matter where he is being deposed and any 
materials that the expert relied upon in rendering his opinions. More impor-
tantly, be prepared to subpoena the expert’s entire file for the case including 
correspondence and materials exchanged with opposing counsel or other 
third parties. Also, research the internet and other expert witness databases 
such as the DRI expert witness database for any information regarding the 
expert that could be useful in developing a detailed cross- examination.

At trial, jurors often pay close attention to the cross- examination of a 
plaintiff as they recognize that it will contain questions and responses that 
are crucial to relevant issues and facts in the litigation. A prepared and effec-
tive cross- examination increases the likelihood of a defense verdict whereas 
an unprepared and disorganized cross- examination increases the likelihood 
that the jury will return a verdict award for the plaintiff. Also, an effective 
cross- examination during a deposition will prove useful at trial as the use 
of the witness’ deposition testimony and prior inconsistent statements are 
often used to impeach a witness at trial. If a witness at trial makes a state-
ment that is inconsistent with the witness’ prior deposition testimony, coun-
sel should highlight the question and make certain that the trial testimony 
being impeached is a direct inconsistent statement with the prior deposition 
testimony. If so, counsel should then ask a series of questions that lays the 
foundation for impeachment. Impeachment of the witness at trial before the 
jury is embarrassing for opposing counsel as well as the witness.

Another helpful tool for cross- examination is the preparation of a 
cross- examination binder for each witness that counsel intends to cross- 
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examine. The binder should include the cross- examination outline as well as 
any materials that will be reviewed, discussed, or attached as exhibits. The 
binder should definitely include any documents that will be used to impeach 
the witness during cross- examination.

Discovery vs. Trial Deposition

A deposition can be conducted for discovery or trial purposes. The types of 
questioning posed by the examining attorney will vary depending upon the 
purpose of the deposition. In a discovery deposition, the questions should be 
more open-ended and allow an opportunity for the examining attorney to 
determine what the deponent knows or does not know about the subject mat-
ter. This will allow the examining attorney to obtain information that could 
be used for impeachment purposes of the deponent’s testimony changes on 
cross- examination at trial. The discovery deposition also allows the examin-
ing attorney an opportunity to evaluate the strengths and weaknesses of the 
witness prior to trial and how the witness’ testimony could be perceived.

A trial deposition is for the purpose of memorializing the deponent’s 
trial testimony in the event that the witness is unavailable for trial. The 
questions should be focused, direct, and address the issues that will be 
addressed at trial. The purpose of the trial deposition is not to gather infor-
mation as in the case of the discovery deposition. The examining attorney 
should be mindful of his appearance, demeanor, and behavior as this depo-
sition will be videotaped and used at trial. The examining attorney must be 
prepared and organized with all documents and exhibits that he intends to 
use support his line of questioning.
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