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Chapter 5

Depositions

By Matt Sekits and Brendan Hanrahan

T he strategic importance of depositions cannot be overstated. Like other 
forms of discovery, a deposition allows an attorney to uncover facts rele-

vant to the case. But, unlike those other forms, deposition provides a unique 
opportunity to mold the case narrative, preserve or lock-in testimony, gain 
support for motions, and, ultimately, position your case for trial.

This chapter is intended to provide practical advice for taking and 
defending depositions. It is broken down into four sections: (1) deposing fact 
witnesses; (2) deposing a corporate designee; (3) deposing expert witnesses; 
and (4) defending depositions. Each section summarizes the applicable Fed-
eral Rule of Civil Procedure and provides practice tips to consider before, 
during, and after a deposition. Although we cannot provide a one-size-fits-
all mold, the goal of this chapter is to identify those considerations that 
should be taken into account before going forward with any deposition.

Deposing a Fact-Witness
Depositions are governed by Federal Rule of Civil Procedure 30. In general, 
Rule 30 permits depositions to be taken of any person believed to have per-
sonal knowledge of relevant information, regardless of whether they are 
named as a party. In addition to identifying who can be deposed, Rule 30 
provides the applicable requirements for noticing depositions, obtaining a 
witness’s attendance, methods of recording, execution at a deposition, and 
post- deposition certification.
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Properly Noticing a Fact-Witness Deposition

Absent court order or stipulation of the parties, no discovery, including 
depositions, may take place until after the parties have conferred to plan 
discovery under Rule 26(f). After that, the parties are free to notice depo-
sitions as they see fit. Under Rule 30(a)(2)(A)(i), however, depositions are 
limited to ten per side. Applied in a multi- defendant case, then, the plaintiff 
may depose ten separate witnesses, but defendants’ ten witnesses are shared 
amongst all named defendants. But note that the renewed emphasis on 
proportionality in the latest version of Rule 26 may provide a way to signifi-
cantly limit the number of depositions.

Under Rule 30(b)(1), a party who wants to depose a person must give 
“reasonable notice” to all parties. A deposition notice must state the location, 
time, and name of the deponent—if known. If the name of the deponent is 
unknown, counsel must provide a description sufficient to identify the per-
son or the particular class or group to which the person belongs.1

Regarding location, depositions can be taken in any location agreed to 
by the parties and deponent. Absent an agreement between the parties, the 
location of the depositions turns on whether the deponent is a party or non- 
party witness. A non- party witness may be deposed only within 100 miles 
of the place where they reside, are employed, or regularly transact business.2 
A plaintiff can be deposed in the area in which they reside, are employed, or 
where suit has been filed. Defendants must be deposed in the area in which 
they reside or are employed.

In addition to identifying the location, time, and name of the deponent, 
the party seeking the deposition must state the method for recording the 
deposition.3 If you think there’s a chance the witness will not be available 
for trial, videotape the deposition, although you probably want to seek client 
approval first. It’s expensive. Importantly, if counsel wishes to take a deposi-
tion remotely, a stipulation from all parties or a court order is required.

 1 Fed. R. Civ. P. 30(b)(1).
 2 Fed. R. Civ. P. 45(c)(3)(A)(ii).
 3 Fed. R. Civ. P. 30(b).
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Practice tip: Schedule and take the fact- witness depositions you want 
as soon as you feel reasonably comfortable. That way, you can nail 
down the facts you need early, setting up the rest of the case. But 
prepare yourself well, because you’ll probably only get one chance to 
depose each witness.

Securing the Attendance of a Party and Necessary Documents

Subpoenas are not required to secure the attendance of parties to a case. 
Non- parties, on the other hand, should always be subpoenaed. The subpoena 
commanding a deponent to appear must be issued from the district court 
where the deposition is set to occur.4 Counsel may sign the subpoena regard-
less of where the witness is located as long as they are authorized to practice 
law in the court in which the action is pending.5

In addition to securing persons for deposition, you may subpoena doc-
uments you wish the deponent to bring to the deposition. If you intend to 
secure documents from a witness, you must serve a subpoena duces tecum 
with the notice of deposition, listing each of the documents sought in an 
attachment.6 If documents are sought from a party, the subpoena duces 
tecum must comply with Rule 34, which controls requests for production. If 
documents are sought from a non- party, the request for documents is gov-
erned by Rule 45.

Practice Tip: A subpoena to a non- party allows for the production of 
documents only, without any concurrently scheduled deposition. Issue a 
Rule 45 subpoena just for the production of documents, and then issue 
another Rule 45 subpoena at a later date for the deposition itself. That 
way, you have time to review the documents in advance. Once you have 
the documents, select the ones you want to use as exhibits and mark 
up your copy, including highlighting key language and writing your 
questions directly on the exhibit.

 4 Fed. R. Civ. P. 45(a)(3)(B).
 5 Fed. R. Civ. P. 45(a)(2).
 6 Fed. R. Civ. P. 30(b)(2).
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Preparing for the Deposition

As in any case you litigate, you need to carefully study the allegations and 
claims, as set out in the pleadings, and research the particular elements 
of each claim. That way, you will understand which facts are relevant and 
important to win. Then identify which witnesses you need to establish 
those facts. Some witnesses are friendly—e.g., your client’s employees—so 
you will not need depositions. Instead, you can just set up informal inter-
views. For those you need to depose, begin trying to schedule the deposition 
date as soon as possible, because it could take a while. During that time, 
begin preparations.

First, set out in writing the goals you wish to accomplish in taking the 
deposition. Some specific goals include the following:

• Obtain facts supporting specific elements of a claim or affirma-
tive defense;

• Establish the limits of the witness’s personal knowledge;

• Create a record to support or oppose a motion; and

• Preserve testimony, including testimony supporting the admission 
in evidence of documents, in the event the witness is unavailable 
for trial.

Once you have identified your goals, draft a deposition outline. A proper 
outline will not be drafted hastily, but will be reviewed and revised over time 
to make sure the questions thoroughly explore all facts relevant to the goals 
identified. In addition, incorporate into the outline references to each docu-
ment you wish to make an exhibit.

Practice Tip: Use your outline as a guide, not a crutch. Know it and the 
testimony you need well enough to improvise, depending upon the 
answers given. Oftentimes a simple outline with basic guideposts is 
more effective than a detailed outline listing every possible question.
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Executing in the Deposition

The day of the deposition is here. Now is the time to put your hard work and 
solid preparation into action. Always arrive early. Get comfortable with your 
surroundings by meeting the court reporter and preparing your exhibits so 
that they can be easily found and marked when you are prepared to discuss 
them with the deponent.

During the deposition, it’s your time. Own it. Control your cadence in 
questioning and take time to listen to each answer. If the deponent fails to 
answer the question asked, do not be afraid to re-ask it. Continue to follow 
up until a complete answer is given. Remember, it is likely you will get only 
once chance to depose the witness, so make it count.

As you reach the end of each topic in your outline or line of questioning, 
remember to ask the necessary follow- up questions to lock in the testimony 
and confirm you have learned the full extent of the witness’s knowledge. 
This can often be done by asking the following question: “Is there anything 
else?” When the witness is unable to identify “anything else,” you have prob-
ably closed out that line of questioning as best you can.

If you are dealing with difficult opposing counsel, ignore them. Regard-
less of counsel’s objections, ask your questions and obtain the information 
required to meet your goals. Notably, you are under no obligation to respond 
to objections asserted by opposing counsel. That said, listen carefully to 
objections, particularly if they are as to the form of your question. If in 
doubt, ask opposing counsel to clarify the objection so that you can correct 
any problems right then by asking a better question.

Keep in mind, depositions do not have to be long. In fact, unless other-
wise allowed by the court or agreement amongst the parties, depositions are 
limited to one, seven hour day.7 Use your time in the deposition wisely, and 
do not be afraid to end the deposition once you have met your goals.

Practice Tip: Listen carefully and do not be afraid of long pauses. Often 
times, the witness will fill the gap with valuable testimony.

 7 Fed. R. Civ. P. 30(d)(1).
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Post-deposition Considerations

After the deposition is over, take the time to review your notes and the tran-
script. Use the deposition to form your questions in future depositions, alter 
case strategy, and provide your client with a realistic evaluation of the case. 
In addition, take time to evaluate your own performance. Consider what you 
could have done better and implement your critiques in future depositions.

Deposing a Corporation
Rule 30(b)(6) serves a vital function in modern litigation, allowing a party to 
depose corporate or governmental entities. One unique feature of Rule 30(b)
(6) is that it permits a party to identify the topics it wishes the corporation to 
address, and places the onus on the corporate entity to designate a witness 
to testify about those topics. As such, Rule 30(b)(6) enables you to bypass 
other means of discovery and obtain witness testimony on matters that are 
important to your case.

Properly Noticing a Corporate Deposition

In a Rule 30(b)(6) deposition notice, the corporation itself is named as the de-
ponent.8 In addition, the notice must identify with “reasonable particularity” 
the topics that the corporation is to address during the deposition. The pur-
pose of requiring the party requesting the deposition to identify the topics is 
to allow the corporation to identify and prepare an appropriate witness.9

“Reasonable particularity” requires the requesting party to “take care to 
designate, with painstaking specificity, the particular subject areas that are 
intended to be questioned, and that are relevant to the issues in dispute.”10 
Courts have identified the type of language used in designation topics that 
violates the “reasonable particularity” requirement, such as language that 

 8 Fed. R. Civ. P. 30(b)(6).
 9 See Prokosch v. Catalina Lighting, Inc., 193 F.R.D. 633, 638 (D. Minn. 2000).
 10 Id. at 638.
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creates topics that theoretically have no discernable parameters,11 and lan-
guage creating catchall categories.12 In light of these cases, take the time to 
draft topics that are precise and reasonable in scope and temporality.

In addition to the deposition notice, a party seeking to depose a non-
party corporation must serve a subpoena on the corporation, informing it 
that the corporation must designate a representative to respond to the topics 
in the notice.13

Practice Tip: A corporation may need to designate several different 
witnesses to cover all of the topics. Because these witnesses may be 
in different offices or even different states, expect that it could take 
many months to obtain all responsive testimony. In addition, Rule 30(d)
(1) limits a party to one deposition of seven hours—even if those seven 
hours are split among multiple people. If you believe it will take lon-
ger than that to get the testimony you need, be prepared to seek the 
agreement of the corporate deponent or file a motion with the court.

Preparing to Take a Corporate Designee’s Deposition

The tips for preparing to depose a fact witness, discussed above, also apply to 
preparing to depose a corporate designee. In addition, research the corpora-
tion by looking at its website and any information about its corporate history 
available online. If you know the name of the corporate designee, take time 
to research that person as well.

 11 See Reed v. Bennett, 193 F.R.D. 689, 692 (D. Kan. 2000) (finding “where [a 
corporation] cannot identify the outer limits of the areas of inquiry noticed, 
compliant designation is not feasible.”); see also Tri-State Hosp. Supply Corp. 
v. United States, 226 F.R.D. 118, 125 (D. D.C. 2005) (prohibiting the language 
“including but not limited to” because “[l]isting several categories and stating 
that the inquiry may extend beyond the enumerated topics defeats the pur-
pose of having any topics at all.”

 12 See Alexander v. FBI, 188 F.R.D. 111, 114 (D. D.C. 1998) (finding requesting tes-
timony on “any matter relevant” is non- compliant with the rule).

 13 Fed. R. Civ. P. 30(b)(6).
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Prior to the deposition, draft an outline using the topics of the deposi-
tion notice as your guide. Be exhaustive in developing your questions about 
each topic. Take into account questions focusing on the what, when, where, 
who, and how. Follow up on the basis for the corporate witness’s knowledge 
as to each answer they provide. Review discovery and arrange the docu-
ments you intend to use in the deposition by topic.

Remember, during a Rule CR 30(b)(6) deposition, you are not necessar-
ily learning the personal knowledge of the corporate designee. Instead, you 
have the right to learn the corporation’s knowledge as a whole on the topics 
you have identified, through that designee. That means the corporate des-
ignee has an affirmative duty to adequately prepare, including by reviewing 
documents created by others and/or interviewing other employees in the 
corporation with relevant personal knowledge.

Executing in the Deposition

The focus of your deposition should be to get responses to the topics iden-
tified in the deposition notice and to learn the source of the witness’s 
knowledge regarding those topics. To that end, ask broad questions about 
the topics. Then follow up to test the witness’s knowledge. Remember, it is 
the corporation’s obligation to supply a knowledgeable designee, who can 
respond on its behalf.

At the outset of a Rule CR 30(b)(6) deposition, confirm with the witness 
that the testimony being given is on behalf of the corporation, not the indi-
vidual witness. If a witness does not know much about a particular topic, 
ask questions to determine the following: (1) why the answer is unknown to 
the witness; (2) what efforts have been made to obtain the answer; (3) who 
might know more, and (4) what documents potentially exist that could be 
responsive. If another witness of the corporation is better suited to answer 
a questions about a topic that the current witness, ask for that witness to be 
made available for deposition. If the corporation fails to adequately prepare 
its witness, Rule 30(b)(6) permits you to seek sanctions from the court—e.g., 
more deposition time or costs.
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Practice Tip: In addition to questions specifically related to the topics 
identified in the notice, some jurisdictions allow counsel to ask cor-
porate designees questions beyond the scope of the topics.14 If your 
jurisdiction permits this, you might consider asking these broader ques-
tions, but note that the answers may not be admissible later.

Post-deposition Considerations

Take the time to review your notes and the deposition transcript. If docu-
ments were discussed that are not yet in your possession, request and review 
them. If additional witnesses with relevant information were identified, 
depose them. Check the law in your jurisdiction regarding how a Rule 30(b)
(6) deposition can be used at trial, if at all.

Deposing an Expert
Under the Federal Rules of Evidence, an expert is someone that has “scien-
tific, technical, or other specialized knowledge that will help the trier of fact 
understand evidence or to determine a fact in issue.”15 Because an expert has 
specialized knowledge, preparing for an expert deposition can be a daunting 
task. But the available information and resources, including discussions 
with your own expert—if you have one—should adequately prepare you.

Preparing to Depose an Expert

Start expert deposition preparation by reviewing the expert disclo-
sures required by Rule 26(a)(2). Under Rule 26(a)(2), an expert’s report 
must include:

• A complete statement of all opinions the witness will express and the 
basis for them;

• The facts considered in forming those opinions;

• The exhibits that will be used to support the expert’s opinion;

 14 See, e.g., Am. Gen. Life Ins. Co. v. Billiard, 2010 WL 4367052 (N.D. Iowa Oct. 
28, 2010).

 15 Fed. R. Evid. 702.
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• The expert’s qualifications, including all publications authored in the 
previous ten years;

• A list of cases the witnesses has testified in by trial or deposition in 
the previous four years; and

• The compensation the witness is to receive.16

Carefully review the opinions, the underlying facts considered, or assump-
tions made, in forming those opinions, and related materials. Identify those 
opinions you understand and those that you do not. If you have your own 
expert, ask your expert the following questions: (1) could the opposing 
expert have reached a different opinion based on the same facts or assump-
tions; (2) what, if any, information was not but should have been considered 
by the opposing expert; and (3) what approach would your expert take if 
questioning the opposing expert. In addition, discuss whether your expert is 
aware of any issues with the opposing expert’s credentials or publications.

In addition to using your own expert, reach out to other attorneys who 
have deposed the opposing expert before. Request the transcripts of that 
expert’s prior depositions. Ask those attorneys who have taken the expert’s 
deposition in the past what worked, what did not work, and what they would 
do differently.

Research the expert on internet. Look for the expert’s publications 
and identify whether anyone has written counter- articles or critiqued the 
expert’s work. Check the expert’s criminal history and ensure there are no 
pending administrative or criminal proceedings against them.

Once you have reviewed the documents, discussed the expert with 
others, and researched the expert, write down your goals for the deposition. 
These goals might include: (1) establishing that the expert lacks sufficient 
qualifications to testify, (2) undermining the credibility of the expert due to 
bias, and (3) challenging the facts and assumptions upon which the expert’s 
opinions depend. Create your outline with these goals in mind.

 16 Fed. R. Civ. P. 26(a)(2).
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Practice Tip: Research the relationship between the expert and the law 
firm that hired the expert, including the number of times the expert has 
testified on behalf of the firm’s clients. This can influence how jurors 
view the expert’s testimony.

Executing in an Expert Deposition

One strategy is to approach an expert deposition as if you are an interested, 
but uninformed, pupil of the expert. Allow the expert to fully explain the 
basis for each opinion and why the facts and assumptions support it. Have 
the expert explain concepts in simplistic terms and define words that the 
average juror, and perhaps you, do not understand. If the expert is less confi-
dent about an area of testimony, ask simple questions to explore it.

Once the expert has explained each opinion, employ your preparation. 
If there is a basis to challenge the expert’s qualifications, attempt to gain 
concessions that could be used to exclude the expert under Evidence Rule 
702. Challenge the expert, including any portion of his opinion that relies on 
an assumption. Make the expert concede what additional information could 
have been considered in developing the opinion. Attack the investigation 
performed. It is likely the expert did not perform any independent investiga-
tion—e.g., interview key witnesses—beyond what was done by counsel.

Practice Tip: Before the deposition, ask your expert to help you draft 
questions for the opposing expert. Consider bringing your expert with 
you to the deposition, itself.

Post-deposition Considerations

After you complete the deposition of an expert, review the transcript. Dis-
cuss the opinions, facts, and assumptions with your expert, looking for 
flaws. A change in facts or an incorrect assumption could significantly dis-
rupt the other side’s case.



The Trial Compendium   Depositions   63

Defending Depositions
This section identifies the rules and considerations applicable to defending 
depositions. The key to defending a deposition is thorough preparation. 
Much of this section, then, is devoted to preparing your witness before the 
deposition begins, including corporate designees. Also addressed are consid-
erations and legal authority regarding permissible conduct during deposi-
tions, including objections and conferring with the witness.

Preparing Your Witness for Deposition

The most important part of defending a deposition occurs before opposing 
counsel ever steps into the room. An unprepared witness will feel uncom-
fortable, nervous, and uncertain, increasing the chance that the witness will 
be overwhelmed, leading to damaging admissions. A well prepared witness, 
in contrast, will feel confident in the answers given, confident in you as 
counsel, and will remind opposing counsel of the challenges ahead.

Evaluate Your Witness Early

Prior to receiving a deposition notice, you should evaluate your witness. 
Use initial witness meetings to learn whether your witness has ever been 
deposed and, if so, how many times. Assess your witness’s sophistication 
and credibility. Observe your witness’s mannerisms, tendency to ramble, 
and habits. Research your witness and understand what information is read-
ily available to opposing counsel. Once you have learned as much as you can 
about your witness, assess how much time will be required to adequately 
prepare the witness for a deposition.

Identify Deficiencies in the Deposition Notice

As soon as a deposition notice is received, review it. Determine whether it 
has procedural deficiencies and/or whether a protective order is necessary by 
asking the following questions:

• Has reasonable notice been provided to the witness?

• Has counsel exceeded the number of permissible depositions?
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• Is the location noticed in the appropriate geographic area?

• For Rule 30(b)(6) witnesses, are the topics of testimony sufficiently 
identified and reasonably particular?

• Has the plaintiff noticed deposition prior to the Rule 
26(f) conference?

If a motion needs to be filed to remedy a defect in the notice, confer with 
counsel right away. If an agreement cannot be reached, do not wait to seek 
court intervention. There is no benefit to litigating the circumstances of a 
deposition during the time you should be preparing for it.

Meet with Your Witness—Three Times

The amount of time necessary to adequately prepare a witness for deposition 
will, of course, depend upon the witness. The primary goal is to make the 
witness comfortable with the facts, the documents, and the testimony, and 
to avoid surprises. This will take time. Let the witness know that well in 
advance of the deposition.

It is optimal to meet with your witness on at least three separate occa-
sions. During the first meeting, explain what a deposition is, who will be 
there, and confirm the details of how the witness will get to the deposition. 
Offer to drive them, if necessary. In addition, discuss the background of the 
case, the claims at issue, and where the witness’s testimony fits in. Finally, 
review the witness’s knowledge of the facts and each of the documents you 
believe will be asked about.

At the second meeting, explain the deposition procedure further (e.g., 
objections and their effect, breaks and when they can be requested, and the 
attorney– client privilege). In addition, discuss how to answer questions, 
practice, and role play, with you asking questions and the witness answer-
ing them.

One final meeting before the deposition provides the witness an oppor-
tunity to (1) ask any last- minute questions, (2) practice answering particu-
larly difficult questions, and (3) be reassured by you. With this preparation 
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schedule, the witness should approach the deposition with confidence, and 
not be surprised.

Practice Tip: Consider practicing with the witness and another lawyer 
in your office as opposing counsel, and videotaping the exercise. When 
witnesses see themselves answering questions on camera, it can dra-
matically improve their performance.

Special Considerations for Preparing Corporate Witnesses

Courts have ruled that, once particularized areas of inquiry are identified 
in the corporate witness’s deposition notice, the corporation must “not 
only produce such number of persons as will satisfy the request, but more 
importantly, prepare them so that they may give complete, knowledge-
able and binding answers on behalf of the corporation.”17 If the corporate 
witness does not have personal knowledge of the topics designated for the 
deposition, the corporation must prepare that witness so the witness “may 
give complete, knowledgeable and binding answers on behalf of the corpo-
ration.”18 That means the witness may have to search for and review docu-
ments and interview others to obtain the information necessary to answer 
questions about the requested topics in the deposition notice.

Conduct During a Deposition

Under Fed. R. Civ. P. 30(c)(2), counsel’s objections during a deposition “must 
be stated concisely in a nonargumentive and nonsuggestive manner.” Coun-
sel may instruct a deponent not to answer only when necessary to preserve 
privilege, enforce a limitation ordered by the court, or to present a motion 
under Rule 30(d)(3).19 Conduct that impedes, delays, or frustrates a deposi-
tion can result in sanctions.20

 17 Prokosch, 193 F.R.D. at 638.
 18 Marker v. Union Fidelity Life Ins. Co., 125 F.R.D. 121, 126 (M.D.N.C.1989).
 19 Fed. R. Civ. P. 30(c)(2).
 20 Fed. R. Civ. P. 30(d)(2).
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Generally, objections not posed in a “nonargumentative and nonsugges-
tive manner” are referred to as “speaking objections.”21 The exact method of 
wording an objection to avoid a speaking objection varies from jurisdiction 
to jurisdiction. For example, some courts restrict counsel to simply stating 
“objection.”22 Other courts limit counsel’s objections to short declarative 
statements23—e.g., “objection, lacks personal knowledge.” But some courts 
encourage counsel to state a few words in an objection concerning the 
manner in which the question is defective and afford opposing counsel the 
opportunity to cure the objection.24 Based on the varying degrees of lan-
guage permitted when objecting, you should take great care to know the 
rules of your jurisdiction. Regardless of the manner of objecting permitted 
by your jurisdiction, you must not use objections as strategic interruptions, 
suggestions, statement, or argument.25

In addition to asserting appropriate objections, you must also be aware 
of discussing testimony with your witness during depositions. Some courts 

 21 Specht v. Google, Inc., 268 F.R.D. 596, 598 (N.D. Ill. 2010).
 22 In re St. Jude Med., Inc., No. 1396, 2002 WL 1050311, at *5 (D. Minn. May 24, 

2002) (“Objecting counsel shall say simply the word ‘objection’, and no more, 
to preserve all objections as to form.”)

 23 See Druck Corp. v. Macro Fund (U.S.) Ltd., No. 02 CIV.6164(RO)(DFE), 2005 
WL 1949519, at *4 (S.D.N.Y. Aug. 12, 2005) (“Any ‘objection as to form’ must 
say only those four words, unless the questioner asks the objector to state a 
reason.”); Turner v. Glock, Inc., 2004 WL 5511620, at *1 (E.D. Tex. Mar. 29, 
2004) (“As stated in Local Rule CV-30… objections to questions during an oral 
deposition must be limited to ‘Objection, leading’ and ‘Objection, form.’”).

 24 Rakes v. Life Investors Ins. Co. of Am., No. C06-0099, 2008 WL 429060, at *5 
(N.D. Iowa Feb. 14, 2008); see also Cincinnati Ins. Co. v. Serrano, No. 11-2075-
JAR, 2012 WL 28071, at *5 (D. Kan. Jan. 5, 2012) (“Although the [rules] talk 
about objections based on the ‘form’ of the question (or responsiveness of 
the answer), this does not mean that an objection may not briefly specify the 
nature of the form objection (e.g. ‘compound,’ ‘leading,’ ‘assumes facts not 
in evidence’).”).

 25 See Hall v. Clifton Precision, a Div. of Litton Sys., Inc., 150 F.R.D. 525, 530–31 
(E.D. Pa. 1993).
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have adopted a bright-line approach to when counsel may confer with 
their witness.

In Hall v. Clifton Precision, for example, the federal court for the East-
ern District of Pennsylvania found that conferences between a witness and 
the defending lawyer are prohibited during a deposition and even during 
recesses that take place while the deposition ongoing, unless the conference 
is to determine whether counsel should assert privilege.26 Other courts have 
rejected the bright line rules of Hall, finding that Hall’s strict requirements 
restricts a witness’s right to counsel.27 Thus, a break may be requested “[s]o 
long as attorneys do not demand a break in the questions, or demand a con-
ference between question and answers.”28

Notably, a Nevada court found counsel had waived the right to assert 
privilege regarding the contents of a conversation that occurred during 
deposition because counsel failed to make a record establishing: (1) the fact a 
conference took place, (2) the subject of the conference, and (3) the result of 
the conference, specifically whether privilege should be asserted.29 Given the 

 26 Hall, 150 F.R.D. at 529 (E.D. Pa. 1993); see also Aiello v. City of Wilmington, 
623 F.2d 845, 858–59 (3d Cir. 1980) (federal appeals court refused to reverse 
district court that had ordered plaintiff and counsel not communicate 
during breaks in plaintiff’s cross- examination because of concern over wit-
ness coaching).

 27 In re Stratosphere Corp. Securities Litigation, 182 F.R.D. 614, 621 (D. 
Nev. 1998).

 28 Id.; see also Odone v. Croda Int’l PLC, 170 F.R.D. 66, 69 (D.C. Cir. 1997) (refus-
ing to penalize attorney for utilizing five- minute recess that he did not request 
to learn whether client misunderstood or misinterpreted questions and then 
attempting to rehabilitate client on record); In re PSE & G Shareholder Litig., 
320 N.J. Super. 112, 726 A.2d 994, 997 (Ch. Div. 1998) (refusing to apply blan-
ket restrictions found in Hall to every case and allowing counsel and witness 
to confer during evening recess, after deposition has concluded for day and is 
scheduled to resume the following day).

 29 Coyote Springs Inv., LLC v. Eighth Judicial Dist. Court of State ex rel. Cty. of 
Clark, 131 Nev. Adv. Op. 18, 347 P.3d 267, 273 (2015).
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stark jurisdictional differences, and potential for trouble, it is important to 
know the rules of your jurisdiction.

Conclusion
Although not exhaustive, this chapter is meant to provide you an easy- to- 
follow guide for taking and defending depositions. Always take time to 
review the applicable rules of your jurisdiction. And, remember that the 
practice of law takes practice. As you become more experienced, and your 
confidence grows in taking and defending depositions, you will improve.
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