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Chapter 7

Expert Witnesses

By David J. Beck and Bryon A. Rice

E xpert witness testimony is important in most lawsuits and essential in 
many. An effective expert can help the jury to understand complex issues 

and can substantiate a party’s claims or defenses. If an expert is carefully 
chosen and prepared, he or she can greatly improve the chances of success. 
As with every aspect of litigating and trying a case, however, the key to an 
effective expert is proper preparation and organization.

Who Is an Expert?
An expert is any person with specialized skill, training, or experience and 
whose expertise allows them to form opinions helpful to a party in litiga-
tion.1 An expert may be allowed to testify at trial on behalf of a party or may 
be engaged by the party solely for the purpose of assisting in litigation or 
preparing for trial. An expert witness need not have firsthand knowledge of 
the facts of the case. To be allowed to testify, however, his or her opinions 
must meet the admissibility standards set forth for expert witnesses in 
applicable state evidentiary rules or in the Federal Rules of Evidence.

There are two types of experts: testifying experts—who can be further 
characterized as retained and non- retained—and consulting experts. These 
characterizations are important because they govern the applicable scope 
of discovery.

 1 Fed. R. Civ. Evid. 702.
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Testifying Expert

Testifying experts are those experts who are expected to testify at trial to 
present opinion evidence. Under Federal Rule of Evidence 702, an expert 
may be allowed to give testimony in the form of opinions based upon his 
or her specialized knowledge, skill, training, or experience if the opinions 
are relevant to the matters at issue in the case, are reliable, and will assist 
the fact finder.2 Historically, experts were limited to testifying only about 
matters considered to be beyond the understanding of the jury.3 The expert’s 
role, however, has been expanded by the increasing complexity of litigation, 
the increased use of technological evidence, and the relaxed standards for 
qualification of experts.4

The Federal Rules of Civil Procedure make a distinction between 
retained experts and other (non- retained) experts. Testifying experts may be 
either retained or non- retained.

Retained

Retained experts are those who are specially employed to provide expert 
testimony in the case or one whose duties as the party’s employee regularly 
involve giving expert testimony.5 An expert is considered a retained expert 
if he or she has agreed to testify in exchange for consideration other than the 
fees and allowances provide under 28 U.S.C. §1821 or if he or she is a party’s 
employee who “regularly gives expert testimony.”6 A party’s employee “reg-
ularly gives expert testimony” if her normal duties include giving expert tes-

 2 Fed. R. Evid. 702.
 3 Leonard M. Ring, Choosing and Presenting Your Expert, 14 Brief 35, 35 (1985) 

(citing McGrath v. Rohde, 289 N.E.2d 619, 623 (1972)).
 4 Id.; Fed. R. Evid. 702–705.
 5 Fed. R. Civ. P. 26(a)(2)(B).
 6 See Smith v. State Farm Fire & Cas. Co., 164 F.R.D. 49, 56 (S.D. W.Va. 1995).
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timony and she is providing opinion testimony as opposed to strictly factual 
testimony.7

Non-Retained (Other)

A non- retained expert is one, then, who is not retained or specifically 
employed to provide expert testimony. Usually, this is an expert who has 
firsthand factual knowledge of the case, but who also qualifies as an expert 
in one or more of the issues in the case based on knowledge, skill, training, 
or experience. For instance, a plaintiff’s treating physician may be a non- 
retained expert. Another example would be a party’s employee who has spe-
cialized knowledge related to issues in the case, but who does not regularly 
provide expert testimony.

Consulting Experts

Consulting experts are those engaged to assist in the preparation of the case, 
but who will not testify at trial. They, too, can be classified as either retained 
or non- retained. But this classification is not as important as it is with tes-
tifying experts because, generally, nothing about the consulting expert is 
discoverable, regardless of whether he or she is retained or non- retained. 
The consulting expert’s role may include such things as: (1) instructing 
the lawyers on the subject matter of the case or some specialized portion 
of it; (2) advising the attorneys about what kind of trial experts should be 
retained; (3) how best to discover and compile data for the testifying experts; 
(4) helping the lawyers to understand the subject matter and the opposing 
experts’ opinions; (5) assisting the testifying expert and the lawyers in pre-
paring for depositions and preparing witnesses to testify; and (6) advising 
on how best to present evidence at trial. Consulting experts need not be 

 7 See Greenshaw v. City of Cedar Rapids, 255 F.R.D. 484, 488 (N.D. Ia. 2009). But 
see KW Plastics v. U.S. Can Co., 199 F.R.D. 687, 690 (M.D. Ala. 2000) (finding 
that although defendant’s employee did not regularly testify as part of his job 
duties, defendant “specially employed” him when it designated the employee 
as a testifying expert).



94   The Trial Compendium   Expert Witnesses

actual “experts” in the same sense as testifying experts because they will not 
testify and, therefore, will not be held to the standards of Rule 702.

Federal Rule of Evidence 702

Rule 702 of the Federal Rules of Evidence sets out the standard for a testify-
ing expert witness in federal court:

A witness who is qualified as an expert by knowledge, skill, expe-
rience, training, or education may testify in the form of an opinion 
or otherwise if:

 (a) the expert’s scientific, technical, or other specialized knowl-
edge will help the trier of fact to understand the evidence or to 
determine a fact in issue;

 (b) the testimony is based on sufficient facts or data;

 (c) the testimony is the product of reliable principles and meth-
ods; and

 (d) the expert has reliably applied the principles and methods to 
the facts of the case.

Fed. R. Evid. 702. This rule also assigns to the trial judge a general “gatekeep-
ing” role—the task of ensuring that the expert’s testimony both rests on a reli-
able foundation and is relevant to issues before the court.8 Thus, the trial judge 
must first determine “whether the expert is proposing to testify to (1) scientific 
knowledge that (2) will assist the trier of fact to understand or determine a 
fact in issue.”9 The United States Supreme Court has made clear that the trial 
court’s “gatekeeping” obligation applies not only to testimony based on “scien-
tific” knowledge, but also to testimony based on other specialized knowledge, 
such as knowledge based on skill or experienced- based observation.10

 8 Daubert v. Merrill Dow Pharm., Inc., 509 U.S. 579, 589–98 (1993).
 9 Id. 
 10 Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167, 1171 (1999) (“We conclude that 

Daubert’s general holding—setting forth the trial judge’s general ‘gatekeeping’ 
obligation—applies not only to testimony based on ‘scientific knowledge, but 
also to testimony based on ‘technical’ and ‘other specialized’ knowledge.”).



The Trial Compendium   Expert Witnesses   95

Appropriate Subject Matter

Generally, any issue in a case can be the subject of expert testimony. However, 
an expert witness may not invade the province of the jury by substituting his 
or her judgment of the evidence where the area or subject matter is well within 
the grasp of a lay person.11 Further, an expert witness may not act merely as 
an advocate for the party by offering as expert testimony the conclusory ar-
guments of the party or by offering speculative opinions as to the motives of 
a party.12 Finally, an expert opinion may not offer opinions on the law.13 An 
expert may, however, offer opinions as to mixed questions of law and fact.14

Qualifications

Knowledge, Skill, Experience, Training, and Education

Rule 702 authorizes an expert to testify based on his scientific, technical, 
or other specialized knowledge. To do so, the expert must have specialized 
knowledge in a particular area at issue in the case. The “word ‘knowledge’ 
connotes more than subjective belief or unsupported speculation.”15

Practical Experience

An expert may be someone with practical experience as opposed to someone 
with extensive education or training.16 However, the witness “must explain 
how that experience leads to the conclusion reached, why that experience 

 11 E.g., Salem v. U.S. Lines Co., 370 U.S. 31, 35 (1962) (quoting U.S. Smelting Co. 
v. Parry, 166 F. 407, 411–15 (1909)).

 12 See, e.g., Highland Capital Mgmt., LP v. Schneider, 379 F. Supp. 2d 461, 473 
(S.D.N.Y. 2005).

 13 Marx v. Diners Club, Inc., 550 F.2d 505, 508–09 (2d Cir. 1977), cert. denied, 
434 U.S. 861 (1977).

 14 See, e.g., Askanase v. Fatjo, 130 F.3d 657, 672–73 (5th Cir. 1977).
 15 Daubert, 509 U.S. at 590.
 16 See, e.g., Merrifield v. Lockyer, 388 F. Supp. 2d 1051, 1063 (N.D. Cal. 2005), rev. 

on other grounds, 547 F.3d 978, 992 (9th Cir. 2008).
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leads to the conclusion reached, why that experience is a sufficient basis for 
the opinion, and how that experience is reliably applied to the facts.”17

Foundation

Sufficient Facts or Data

The expert’s opinions must be supported by sufficient facts or data that 
reasonably comport with the evidence in the case. The Federal Rules of 
Evidence do not set out a particular measure of facts or data needed for a 
sufficient foundation. The analysis will depend upon the field of expertise 
at issue; the trial judge can determine whether the foundational evidence 
is sufficient for the particular field or subject matter.18 Nevertheless, this 
underlying information must be “of a type reasonably relied upon by 
experts in the particular field.”19 In order to be a sufficient foundation for the 
expert’s opinions, the supporting evidence must accurately reflect the undis-
puted circumstances of the case.20

Reliability of Testimony

Next, the court must determine whether the expert’s testimony is reliable.21

Reliable Methodology

The expert’s opinion must be based on a reliable methodology. In other 
words, the expert’s methodology must be grounded in procedures of her spe-
cific field.22 This determination is based on various factors that bear on the 

 17 Committee Advisory Notes to Fed. R. Evid. 702.
 18 Terry Budd, Eric R.I. Cottle, & Clifton T. Hutchinson, Expert Witness Answer 

Book, at 6 (2012).
 19 Fed. R. Evid. 703.
 20 Budd, et al., Expert Witness Answer Book, at 6 (citing Slaughter v. S. Talc Co., 

919 F.2d 304, 307 (5th Cir. 1990); Estate of Brewer v. Coggins, No. 3:05-CV-254 
HTW-LRA, 2007 WL 2783355, at *2–4 (S.D. Miss. 2007)).

 21 Fed. R. Evid. 702.
 22 Budd, et al., Expert Witness Answer Book, at 7.
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inquiry of whether the “reasoning or methodology underlying the testimony 
is scientifically valid.”23 The “key question” is whether the theory or scientific 
technique can be and has been tested. Another consideration is “whether 
the theory or technique has been subject to peer review and publication.”24 
In the case of a particular scientific technique, the court should consider 
the “known or potential rate of error.”25 However, “the inquiry envisioned 
by Rule 702 is… flexible” and the focus is “solely on principles and meth-
odology, not on the conclusions that they generate.”26 Thus, while “general 
acceptance” is not a necessary precondition to the admissibility of scientific 
evidence under the Federal Rules of Evidence, the Rules do assign substan-
tial discretion to the trial judge to determine and ensure that an expert’s 
testimony is reliable and relevant. Whatever latitude a trial judge allows in 
the presentation of experts and in utilizing unconventional theories, those 
experts and theories remain subject to vigorous cross- examination.

In Daubert, the Supreme Court defined the standard for reliable meth-
odology as “ground[ed] in the methods and procedures of science.”27 “The 
term ‘applies to any body of known facts or to any body of ideas inferred 
from such facts or accepted as truth on good grounds.’”28

Reliable Application of Methodology

It is not enough for the expert to simply recite a reliable methodology. He or 
she also must demonstrate how the methodology was applied and how the 
application logically led to his or her opinion.29 In other words, there can be 

 23 Daubert, 509 U.S. at 592–93.
 24 Id. at 591–97.
 25 Id. 
 26 Id. 
 27 Id. at 590.
 28 Id. 
 29 Id. 
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no analytical gap between the expert’s data and his or her opinion.30 Even if 
an expert’s technique is valid, his opinion is not reliable if he misapplies an 
otherwise reliable methodology.31

Helpfulness

Will It Assist the Trier of Fact?

Ultimately, the expert’s opinion must be helpful to the jury. If the court 
determines that an expert’s opinions will not assist the jury in understand-
ing the issues and reaching a verdict, the court may exclude the expert from 
testifying.32 If, for instance, the proffered expert’s testimony does nothing 
more than restate the evidence or opine on something that is well within the 
ability of a lay jury to understand, it may be determined not to “assist the 
trier of fact.”33

Finding the Appropriate Expert
The careful selection and effective utilization of experts is often the differ-
ence between success and failure in today’s litigation. Effective and credible 
expert testimony is critical because expert testimony is frequently the only 
way to establish a cause of action. This is particularly true in product liabil-
ity cases, malpractice cases, and other types of cases that rely heavily on spe-
cialized knowledge or technology. Even in cases in which expert testimony 

 30 See Turpin v. Merrell Dow Pharm., Inc., 959 F.2d 1349, 1360 (6th Cir. 1992), 
cert. denied, 506 U.S. 826 (1992). 

 31 In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 745 (3d Cir. 1994) (“[A]ny step 
that renders the analysis unreliable… renders the expert’s testimony inadmis-
sible. This is true whether the step completely changes a reliable methodology 
or merely misapplies that methodology.”). But see U.S. v. Chischilly, 30 F.3d 
1144, 1154 & n.11 (9th Cir. 1999) (finding misapplication of methodology goes 
to weight but not admissibility of expert opinion) (citing U.S. v. Martinez, 3 
F.3d 1191, 1198 (8th Cir. 1993))), overruled on other grounds by U.S. v. Preston, 
751 F.3d 1008 (2014).

 32 See, e.g., Hartman v. EBSCO Indus., Inc., 758 F.3d 810, 818 (7th Cir. 2012).
 33 See, e.g., Highland Capital Mgmt., 379 F. Supp. 2d at 473.
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is not required, it is often advisable (depending on the case) because jurors 
may tend to put more weight on an expert’s opinion testimony than on that 
of the party—particularly as it relates to damages.

Is an Expert Required?

State Requirements

First, determine whether your case is one in which an expert is required. 
In some states, courts have determined that expert testimony is required in 
certain types of cases. For instance, in Texas, expert testimony on causation 
is required in legal malpractice cases and personal injury cases.34 Under Indi-
ana law, it appears expert testimony is required to show a design defect.35

Do You Need an Expert?

Second, you must decide whether you actually need an expert in your case. 
Not all cases merit the time and expense of hiring an expert witness. In 
making your decision, you should consider:

Type of Case

Determine whether your case is of a type that merits the services of an 
expert. An expert may be necessary in complex litigation that involves a 
highly technical subject matter or that will involve specialized skills, such 
as accounting or forensic software analysis. You also may conclude, for 
instance, that in an oil and gas, antitrust, or patent matter, an expert witness 
is critical to helping the jury understand the issues in the case. On the other 
hand, you may find that in a straightforward breach of contact case or gar-
den variety tort claim, an expert is not necessary or economical.

 34 Guevara v. Ferrer, 247 S.W.3d 662, 663, 669 (Tex. 2007); Alexander v. Turtur & 
Assocs., Inc., 146 S.W.3d 113, 120 (Tex. 2004).

 35 See Whitted v. Gen. Motors Corp., 58 F.3d 1200, 1206 (7th Cir.1995) (noting, in 
applying Indiana law, that “to allow a plaintiff to establish the existence of a 
design defect by his mere assertion is ludicrous”).
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Amount in Controversy

You should consider the amount at stake. For example, a case in which 
damages are minimal and the subject matter is a simple contract dispute, 
it is likely not economically feasible to hire an expert. In any event, prior 
to retaining an expert witness, you should always confer with the client to 
determine the necessity of an expert witness, the nature of his anticipated 
testimony, and whether the client can provide the necessary testimony 
through an employee as a non- retained expert. Always obtain authority 
from the client to hire and compensate the expert. Moreover, if the decision 
is not to hire an expert, be certain to involve the client in the decision and 
document that decision.

Technical Nature of the Subject Matter

The attorney must also analyze whether an expert witness will be necessary 
or helpful in presenting technical facts. For example, medical and legal mal-
practice cases almost always require expert testimony regarding the appli-
cable standard of practice, testimony that the standard was violated, and 
testimony that the violation caused the injury. Additionally, experts may be 
able to reconstruct an event or construct a model which will make it easier 
for the jury to understand complicated facts or technology. However, where 
the nature of the dispute is less technical—or reasonably within common 
knowledge—a party may be best served by foregoing a retained expert and 
presenting evidence through a party witness with particularized knowledge 
of the industry or specific issue in dispute.

Time Constraints and Time Considerations

Experts are often most useful during the early stages of litigation because 
they can educate the lawyer about the critical issues and shape the future 
handling of the case. Thus, if the case involves complex theories with which 
the lawyer is unfamiliar, it may be cost effective to hire an expert soon 
after the initial conference with the client. In cases where the lawyer can 
presume a theory of liability, the expert is oftentimes helpful in providing 
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the testing or other evidence necessary to support that theory.36 Moreover, 
in cases where the lawyer is uncertain about a theory of liability, an expert 
may be able to explain, for example, possible causes of an accident, defects 
in a product’s design, or industry standards that may have been violated. 
Additionally, an economist or an accountant can help a defense attorney 
understand and attack the plaintiff’s damage model or help the attorney for-
mulate defenses.

Regardless of whether you regularly represent plaintiffs or defendants, 
early use of an expert can be helpful. In highly complex cases, or those deal-
ing with a highly technical subject matter, it is prudent to have an expert 
engaged as early as possible so as to give the party and lawyers all the time 
possible to digest the technical matter and develop their trial presentation 
with the expert’s assistance.

Finding the Right Expert

Finding the right expert is critical. Experts abound. An expert can be the 
factory worker who has operated a particular machine for thirty years or the 
preeminent economist whose specialty is pharmaceutical pricing practices. 
The objective in any lawsuit is to choose the expert most qualified for your 
particular case. Because the timing and choice of the appropriate expert is 
often the most important aspect of trial strategy, it is vitally important to 
perform the necessary homework to ensure that the expert chosen is the best 
possible under the circumstances.

Subject Matter Expertise

Whether the witness is a tenured professor with years of experience con-
ducting research and writing scholarly articles, or a machine operator who 
has specialized knowledge of or skill with the particular piece of equipment 
at issue in the case, it is imperative that the testifying expert is, in fact, an 
expert in the subject matter at issue.

 36 Ring, Choosing and Presenting Your Expert, 14 Brief at 35. 
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Ability to Communicate to the Jury

Equally important to your expert’s credentials and subject matter expertise 
is his or her ability to relate to the jury.37 You should personally interview 
the expert. Such a meeting is invaluable for purposes of evaluating how 
the expert will appear to a jury. You must carefully evaluate whether the 
potential expert has the ability to explain the subject matter and testify in a 
manner that will allow the jury to understand the message you are asking 
the expert to convey. It will not matter if your witness is the most highly cre-
dentialed expert in his field if he cannot convey his expertise to the jury.

Availability

An expert should be willing and able to spend the time necessary to review 
and analyze materials thoroughly. Moreover, the expert should be one who 
is available and relatively easy to contact. The ease or difficulty in arranging 
the initial meeting with the expert will be a sign of how difficult it will be 
to work with him or her—if the expert is difficult to contact or is frequently 
unavailable, it could lead to trouble during the litigation. Further, you must 
ensure that the expert has the time and ability to review and comprehend 
the materials sent in advance of the meeting. This will help you determine 
whether the expert is committed to investing the time necessary for your 
case and will help you judge whether the expert has the time to review mate-
rials as the litigation advances. You should avoid an expert witness who has 
too many other professional or personal commitments because they will not 
be able to invest the time and effort necessary for your case.

Where to Find an Expert

There is a plethora of ways to find competent experts of all types. Some ave-
nues to explore are:

• Your client and your client’s employees and business associates;

• The faculty of a nearby university;

 37 See David Tirella, The Law of the Lawyer, 59 The Practical Lawyer at 12 
(April 2013).



The Trial Compendium   Expert Witnesses   103

• The authors of leading texts and articles in the field;

• Other lawyers who handle comparable litigation, including lawyers 
in other cities;

• The DRI Expert Witness Index;38

• Law firm expert files;

• Government agencies and professional organizations;

• Societies such as the National Safety Council or the Society of Auto-
motive Engineers;

• The client’s competitor (after obtaining the client’s consent); and

• The opposing party’s competitor.39

A preliminary list of experts should be easily compiled using these or other 
sources. After a preliminary list is prepared, the attorney should contact the 
experts, request references, check conflicts with the experts (e.g., the expert’s 
connection with opposing counsel or adverse parties) and attempt to narrow 
the list. It is also important to obtain information regarding fees for each 
expert so that the client is aware from the outset of the approximate cost.

Investigate Your Expert

It is important to complete a thorough investigation of your potential ex-
pert so as to avoid surprising and embarrassing revelations after he or she 
has been engaged and designated or disclosed to the other side as an expert 
witness. Once the field of expert candidates has been narrowed, proceed 
carefully before investing too much time or money in a particular can-
didate. Keep in mind that a testifying expert will be subject to vigorous 
cross- examination on his credentials. Before selecting an expert, thoroughly 
review the expert’s academic credentials, including verifying dates and other 

 38 See DRI Expert Database at http://dri.org/legal-resources/

expert-witness- services.
 39 See, e.g., Dennis R. Suplee and Margaret S. Woodruff, The Pretrial Use of 

Experts, 33 The Practical Lawyer, at 9 (Sept. 1987); Mark A. Dombroff, Prepare 
and Present Your Expert Witnesses, 26 For The Defense 15 (Aug. 1984).

http://dri.org/legal-resources/expert-witness-services
http://dri.org/legal-resources/expert-witness-services
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facts contained in his or her résumé. Check to see if the proposed expert is a 
member of the standard professional societies.40 Make sure that the expert is 
qualified or experienced in the particular area at issue.41 It is also important 
to objectively consider a potential testifying expert’s demeanor and attitude.42

Previous Experience as an Expert Witness

Additionally, determine if the expert has testified before, the specifics of 
any cases in which he has testified, and for whom he has testified. You must 
ask and get satisfactory answers to whether the expert has ever provided an 
expert report in previous litigation, has ever been deposed, has ever testified 
at trial, and whether he or she has ever been excluded from testifying or 
deemed by a court not qualified as an expert in his field.

You should contact lawyers who have worked with the expert in the past 
to obtain information about his or her performance. You should also review 
copies of depositions given in other cases, as well as copies of articles and 
books the expert has published. It is important that your expert has not testi-
fied contrary to the position you are asking him or her to take and that he or 
she has not written articles or other materials in which he or she has taken po-
sitions inconsistent with what you are asking him or her to take in your case.

Reports

Required for Retained Experts

Under the Federal Rules, retained experts are required to provide a written 
report.43 This requirement may be waived or modified by the court’s local 
rules, the court’s order, or, in some instances, by stipulation of the parties. 
It is important to always be familiar with the local rules of the court you are 

 40 E.g., Ring, Choosing and Presenting Your Expert, 14 Brief at 36.
 41 Id. 
 42 Id. 
 43 Fed. R. Civ. P. 26(a)(2)(B).
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in, as well as your particular judge’s own procedures, because either may 
create additional obligations relating to expert disclosures.

The expert’s report must be prepared and signed by the expert and 
should reflect the testimony that the expert will be giving at trial.44 The 
attorney may assist the expert in preparing the report to insure that the 
report complies with the requirements of Rule 26(a)(2)(B). However, the 
attorney may not write the expert’s report.45

Provide Fair Notice of Expert’s Expected Testimony

The expert report must contain a complete statement of the expert’s opinions, 
explaining the basis and reasons in support of the expert’s opinions. A pre-
liminary opinion is insufficient under the Federal Rules—the report must in-
clude all of the expert’s ultimate opinions to be presented to the fact finder.46

Disclose All Information Considered by Expert

Also, the report must disclose the facts or data considered by the expert, as 
well as materials furnished to the expert to be used in forming the opinion, 
regardless of whether those materials were ultimately relied upon by the 
expert in forming the opinion.47 Facts are deemed to be “considered” by the 
expert if they have been received, reviewed, read, or authored by the expert 

 44 Id. 
 45 See McClellan v. I-Flow Corp., 710 F. Supp. 2d 1092, 1118 (D. Or. 2010) (“At 

the same time, an expert report ‘ghost- written’ from ‘whole cloth’ violates 
the spirit, if not the letter of the Rule, as do reports that have been altered 
by counsel or prepared ‘merely for appeasement or because of intimidation 
or some undue influence by the party or counsel who has retained him.’” 
(quoting Trigon Ins. Co. v. United States, 204 F.R.D. 277, 292 (E.D. Va. 2001)); 
In re Jackson Nat’l Life Ins. Co. Premium Litig., No. 96-MD-1122, 2000 WL 
33654070, at *2 (W.D. Mich. Feb. 8, 2000) (affirming magistrate judge’s strik-
ing of expert report that “had not actually been ‘prepared’ by the witness” but 
rather had been “prepared by plaintiffs’ counsel”).

 46 Fed. R. Civ. P. 26(a)(2)(B)(i).
 47 Fed. R. Civ. P. 26(a)(B)(ii).
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before or in the formation of the expert’s opinions.48 It is, therefore, impera-
tive that counsel keep a record of everything sent to the expert and that the 
expert keep a record of everything that he or she considered in forming his 
or her opinion. The expert should include in the report a list of all materials 
considered, regardless of whether he or she actually relied upon them in 
forming the opinion.49

Detail the Expert’s Qualifications

The report must also disclose the expert’s qualifications, including a list of 
publications authored in the past ten years.50 Generally, inclusion of the ex-
pert’s résumé or curriculum vitae is sufficient to meet this requirement. The 
report must include a list of other cases in which the witness has testified as 
an expert, at trial or by deposition, in the previous four years.51 This list must 
include information sufficient to allow the opposing counsel to locate each 
case. Finally, the expert’s report must include a statement of the compensa-
tion the expert is receiving for forming opinions and testifying in the case.52

Not Required for Non-retained Experts

Non- retained experts are not required to provide a written report. However, 
under the Federal Rules, a party must—as part of its disclosures—disclose 
the subject matter upon which the non- retained expert will testify, a sum-
mary of the opinions the non- retained expert will provide, and the facts 
upon which those opinions are based.53

 48 In re Pioneer Hi-Bred Int’l, Inc., 238 F.3d 1370, 1375 (Fed. Cir. 2001), super-
seded by rule as stated in Republic of Ecuador v. Mackay, 238 F.3d 1370 (9th 
Cir. 2014) (explaining the applicable exceptions and protections provided by 
Rule 26 as amended in 2010).

 49 Id. 
 50 Fed. R. Civ. P. 26(a)(2)(B)(iv).
 51 Fed. R. Civ. P. 26(a)(2)(B)(v).
 52 Fed. R. Civ. P. 26(a)(2)(B)(vi).
 53 Fed. R. Civ. P. 26(a)(2)(C).
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Not Required for Consulting Experts

Consulting experts are not required to provide a report, nor is there any 
requirement to designate a consulting expert or disclose their opinions or 
assumptions to the opposing party.

Attorney Communications with Experts

Discoverability of Communications

The distinction between the types of experts is important because this clas-
sification governs the scope of discovery. Facts known and opinions held by 
testifying experts are discoverable. Indeed, a party is obligated to disclose 
the substance of the facts and opinions to which the expert is expected to 
testify, as well as a summary of the grounds for each opinion.54 For example, 
a party is entitled to discover the facts known to the expert (regardless of 
when the factual information was acquired) which relate to or form the basis 
of the mental impressions and opinions held by the expert.

To be clear, you should provide to the expert the information neces-
sary for him or her to formulate an opinion. Generally, information such 
as pleadings, depositions, motions for summary judgment and discovery 
responses should be provided to the expert. Be cautious, however, in pro-
viding documents and correspondence to experts, because information pro-
vided to testifying experts is discoverable. Therefore, if an expert is provided 
with privileged documents, the privilege is ordinarily waived.55

The same information, however, from a consulting expert need not be 
provided to the opposing counsel unless a testifying expert has reviewed the 
consultant’s opinions and/or mental impressions. A party may only discover 
facts known or opinions held by a consulting expert as provided in Fed. R. 

 54 Id. 
 55 See Berkey Photo v. Eastman Kodak, 74 F.R.D. 613, 616–17 (S.D.N.Y. 1977) 

(Fed. R. Evid. 612 requires the disclosure of materials reviewed by an expert 
in preparation for testimony, even if such documents are ordinarily protected 
by privilege); John S. Applegate, Preparing for Rule 612, 19 Litigation 17, 20–21 
(Spring 1993).
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Civ. P. 35(b), or upon a showing of “exceptional circumstances” and it is 
impracticable for the party seeking discovery to obtain facts or opinions on 
the same subject by other means.56

Draft Reports Not Discoverable

The 2010 amendments to the Federal Rules took effect on December 1, 2010. 
Under the new Rule 26(b)(4)(B), drafts of expert reports, regardless of the 
form, are protected from discovery by the work- product protection. Further, 
under the new Rule 26(b)(4)(C), communication between an expert witness 
and the party’s attorney—regardless of the form—is protected from discov-
ery, except to the extent that the communications: (1) relate to compensation 
for the expert’s study or testimony; (2) identify facts or data that the party’s 
attorney provided and that the expert considered in forming the opinions to 
be expressed; or (3) identify assumptions that the party’s attorney provided 
and that the expert relied upon in forming the opinions to be expressed. 
According to the Committee Notes, “[t]he addition of Rule 26(b)(4)(C) is 
designed to protect counsel’s work product and ensure that lawyers may 
interact with retained experts without fear of exposing those communica-
tions to searching discovery.”57

Also according to the Committee Notes, “the discovery authorized by 
the exceptions does not extend beyond those specific topics,” and “even 
when the excepted topics are included among those involved in a given com-
munication, the protection applies to all other aspects of the communication 
beyond the excepted topics.”58 Further, as to the second exception, according 
to the Committee Notes, it “applies only to communications ‘identifying’ the 
facts or data provided by counsel; further communications about the poten-
tial relevance of the facts or data are protected.”59

 56 Fed. R. Civ. P. 26(a)(2)(C).
 57 Advisory Committee Notes to Fed. R. Civ. P. 26.
 58 Id. 
 59 Id. 
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The third exception allows for discovery of communications that 
“identify any assumptions that counsel provided to the expert and that the 
expert relied upon in forming the opinions to be expressed,” and is “limited 
to those assumptions that the expert actually did rely on in forming the 
opinions to be expressed.”60 So, for example, if an attorney told the expert to 
assume the existence of a certain fact or the value of a certain variable, that 
communication is discoverable. However, “general attorney- expert discus-
sions about hypotheticals, or exploring possibilities based on hypothetical 
facts, are outside the exception.”61

Written Discovery Related to Experts

Use of Interrogatories Related to Experts

A party may discover the identity of an opposing party’s experts, as well as 
the subject of the expert’s testimony and the substance of the expert’s opin-
ions, by serving the opposing party with interrogatories.62 A party may not 
serve interrogatories directly upon the expert.

Use of Requests for Production Related to Experts

Further, a party may obtain any documents that the opposing party pro-
vided to the expert by serving upon the opposing party a request for produc-
tion.63 A party may not serve a request for production directly to the expert 
witness, but a party may seek documents from the witness through a sub-
poena duces tecum attached to a deposition notice.

Preparing and Presenting Your Expert for Deposition
After the testifying expert has been selected—and both you and the 
expert are thoroughly familiar with the case and the evidence or theories 

 60 Id. 
 61 Id. 
 62 Fed. R. Civ. P. 33.
 63 Fed. R. Civ. P. 34.
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that the expert has developed—it is time to prepare the witness for his or 
her deposition.

Know Your Expert

It is imperative that you know your expert. If you have researched your 
expert’s background and credentials during the search and interview pro-
cess, you should have a good understanding of the expert’s credentials, 
experience, and qualifications. You also must know the weaknesses in your 
expert’s opinions or methodology so that you are prepared to address these 
weaknesses in direct examination, if you chose to do so. You should be 
aware of any deficiencies in the expert’s education or training, or any area 
of expertise about which he will testify, and prepare the witness on how 
to handle questions from opposing counsel that attempt to exploit these 
weaknesses.64

You should also attempt to understand the expert’s strengths and 
weaknesses as they relate to actual testimony. Does your expert listen to and 
understand the question before answering? Does your expert project confi-
dence? Does your expert have any idiosyncrasies that should be managed so 
as not to distract from the desired testimony?

Understand the Expert’s Field

To properly prepare the expert for deposition, the attorney must understand 
the expert’s field and the subject of the testimony the expert will give. Of 
course, you should have developed a thorough understanding of the subject 
matter and the expert’s field in the process of preparing the case, and, in any 
event, well before the expert’s deposition and preparation sessions.

Prepare for Daubert Challenge Grounds

It is crucial that the expert be familiar with all important facts of the case, 
including damaging facts. The expert’s lack of knowledge of the pertinent 
facts can be extremely harmful during a deposition. It is best for the expert 

 64 See Dombroff, Prepare and Present Your Expert Witness, at 15, 18.
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to be aware of the shortcomings in the case and be prepared to discuss them. 
Prior to the deposition, the expert should review all discovery taken in the 
case that could prove relevant to his or her testimony and the lawyer should 
conduct a realistic mock cross- examination of the expert so that both the 
lawyer and the expert can evaluate the expert’s performance.65

During the pre- deposition preparation meeting, you should instruct the 
expert to examine, in detail, any technical material he or she is presented 
with before answering questions about it. The expert should be instructed 
not to answer a hypothetical question unless he or she is certain that it 
contains all the facts, circumstances and conditions necessary for a com-
plete answer.

It is essential for the lawyer to know the legal principles relating to 
the expert’s opinions before the deposition.66 The expert should know the 
“magic words” in which his or her opinion should be framed.67 If the expert 
is bringing materials to the deposition or trial, the materials should be 
reviewed and well- organized for reference. The expert witness may also ben-
efit from having a chronology from which to work.68

Deposing Opposing Experts

To Depose or Not to Depose?

One first must decide whether to depose the opposing expert. In 
many instances, particularly if you already know the substance of the 
expert’s opinions, it may be advisable to forego taking the opposing 
expert’s deposition.

 65 Id. 
 66 See Arley Harrel, A New Lawyer’s Guide to Expert Use, 39 The Practical Law-

yer, at 55 (March 1993)
 67 Id. at 60; see also Mark L.D. Wawro, Effective Presentation of Experts, 19 Liti-

gation 31, 32–34 (Spring 1993).
 68 Harrel, A New Lawyer’s Guide to Expert Use, at 62.
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Determine the Value of Deposing the Adverse Expert

Deposing an expert can be very expensive. You and your client should deter-
mine whether the desired outcome from deposing the expert is worth the 
economic cost. In making that decision, consider the following: (1) Is the 
expert’s report comprehensive enough to contain the universe of statements 
he might make at trial? (2) Are the expert’s credentials or methodology 
marginal or shaky? (3) Do you fully understand the expert’s opinions? 
(4) Are there logical holes in the expert’s report? (5) Are other discovery 
responses incomplete?

When to Depose?

Under the Federal Rules, no discovery may take place until after the parties 
have conferred pursuant to Rule 26(f), after which discovery may be taken 
in any sequence.69 Further, any person who has been identified as an expert 
and whose opinions may be presented at trial may be deposed.70 If a written 
report is required—as is for retained testifying experts—the deposition may 
be conducted only after the report is provided.71 As a rule, you should not 
depose the opposing expert until after the opposing party has produced the 
expert’s report and all of the materials reviewed by the expert in formulating 
his or her opinions.

Costs

As mentioned above, preparing for and deposing an opposing expert can be 
very costly. The Federal Rules require that the party seeking discovery pay 
the expert a reasonable fee for time spent in responding to discovery.72 If 
you have decided that you must take the opposing expert’s deposition, you 
should attempt to agree with opposing counsel on the allocation of costs of 

 69 Fed. R. Civ. P. 26(d)(2).
 70 Fed. R. Civ. P. 26(b)(4)(A).
 71 Id. 
 72 Fed. R. Civ. P. 26(b)(4)(E).
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the expert deposition. Agreement on who will bear what costs will help to 
avoid a disagreement at a later time.

Goals of Deposition

Set Up Daubert Challenge

Ideally, the goal of an expert deposition will be to develop the grounds 
for challenging the expert’s opinion under Daubert. In doing so, you will 
be looking to develop testimony from the expert that will undermine the 
expert’s qualifications and methodology. Setting up a successful Daubert 
challenge through deposition is a laudable goal, but you may determine that 
it is not an appropriate goal for a particular expert.

“Box-In” the Expert

The most common objective for an expert deposition is to “box-in” or 
“cabin” the expert in terms of the scope of his or her opinions. Successfully 
“boxing in” the expert will allow you to know precisely what the expert can 
and cannot testify about at trial. It will also provide you with grounds for 
impeachment if the expert attempts to expand the scope of opinions at trial. 
By forcing the witness to commit to definite answers, you minimize the risk 
that the expert will offer opinions beyond the scope of what has been identi-
fied in his report.

Understand All of the Expert’s Opinions

Finally, it may be that your goal for deposing the expert is simply to under-
stand all of the expert’s opinions and the assumptions upon which those 
opinions are based. The expert report may not be clearly written, or some of 
the opinions may be vague, ambiguous, or interpreted or construed in mul-
tiple ways. In this instance, a goal of the deposition may be to simply clarify 
the expert’s opinions.
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Preparing for the Deposition

In order to properly prepare for deposition and cross- examination of an 
expert witness, the following information should be obtained. First, you 
should obtain all of the information that must be disclosed and provided 
under the rules. Use the discovery tools available under the rules to secure 
the experts report and all materials reviewed by the expert. You should not 
be looking at the expert’s file for the first time on the day of the deposition!

Carefully study the curriculum vitae and confirm the degrees allegedly 
obtained and memberships listed. Scrutinize the publications attributed to 
the expert witness and obtain copies of relevant publications. Review the 
organizations of which the expert is a member and determine whether any 
organization has a position or publications regarding the area in controversy 
in your case; if so, obtain and review that information.

A diligent search should be made for all previous depositions and trial 
testimony of the expert.73 Begin the search within your own law firm and by 
contacting other lawyers. A search may include reviewing brief banks com-
piled by trial lawyer groups such as the Defense Research Institute. Identify 
other lawsuits in which the expert has testified and contact the opposing 
counsel in those lawsuits to obtain deposition transcripts and general infor-
mation about the testifying traits of the expert.

Prior to the adverse expert’s deposition, review his or her previous 
deposition and trial testimony for any statements or opinions contrary to 
the opinions anticipated in your lawsuit. Any contrary statements may be 
used during cross- examination to impeach the expert witness. Additionally, 
review the publications prepared by the expert witness that are relevant to 
the subject matter of his testimony in your case. Search the articles prepared 
by the expert witness for any inconsistencies with his opinions in your case 
and use any such inconsistencies to impeach the expert. Finally, after scru-

 73 DRI offers an expert witness profiling service that may be helpful in vetting 
an opposing party’s expert witness in preparation for deposing the expert. See 
“DRI Expert Witness Profiler” under the “Expert Witness Reports” section at 
http://dri.org/legal-resources/expert-witness-services.

http://dri.org/legal-resources/expert-witness-services
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tinizing and verifying the expert’s curriculum vitae, use any misrepresenta-
tions contained therein for impeachment purposes.

Learn the Expert’s Field

Before deposing the other party’s expert witness, you should learn every-
thing there is to learn about the expert’s field of study and the subject matter 
upon which he or she will opine. If you have hired your own expert witness 
for the topic, you should enlist that person to help you understand the sub-
ject matter and, specifically, the opposing expert’s opinion and its strength 
and weaknesses. Preparation is the key. Be certain that you understand the 
subject matter before attempting the expert’s deposition. Your expert can be 
extremely helpful in this regard by explaining theories, defining technical 
terms and by assisting in the preparation of specific, technical questions. 
Additionally, read the technical literature to become well informed. Request 
that your expert critically review the adversary’s expert report and identify 
any questions or problems he might have regarding formulas used by the 
expert, theories adopted by the expert, assumptions made by the expert, 
and charts, tables and/or figures relied upon by the expert. Ask your expert 
to prepare questions to ask the adverse expert during his deposition and, if 
appropriate, to attend the deposition with you.

Learn Everything You Can About the Expert

You should also research the expert and learn as much about the witness as 
possible. Opposing experts can be discredited or marginalized by demonstrat-
ing inconsistencies in their opinions and statements. In order to challenge the 
expert’s reliability or credibility, one must examine the experts’ background, 
qualifications, previous opinions and reports, previous deposition and trial 
testimony, and publications. Finally, conduct an Internet search of the expert; 
this may turn up additional useful information to cross examine the witness.

Control the Deposition

To conduct an effective deposition of any witness, much less an expert, the 
questioning attorney must control the deposition. This means that the attor-
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ney must stay in control of the witness and, of course, of himself. Usually, 
experts are experienced witnesses and have given multiple depositions. They 
will be wary of an attorney’s attempts to box them in and might thwart the 
questioning attorney’s ability to pin them down. When the expert gives a 
vague or circular answer to a direct question, you must repeat your question 
or rephrase it in order to get the expert to answer your question.

Furthermore, your demeanor can affect the expert’s responsiveness. 
One approach is to be calm and agreeable. This will usually make the expert 
more inclined to share information and agree to your questions.

You should develop a thorough outline of the issues on which you want 
to question the witness. While you may stray from the outline from time to 
time as the questioning and the witness’s answers provide additional areas 
of inquiry that must be explored, a solid outline will help you stay on track 
and stay focused.

The Actual Deposition

Ensure that all exhibits you intend to use are indexed, marked, and read-
ily available in advance. You should also have the adverse expert’s pre-
vious publications indexed and cross- indexed if you intend to use them 
for impeachment purposes, and index the expert’s prior depositions for 
efficient impeachment. Because the primary goal of a deposition is to learn 
everything you can about all the expert’s opinions and the bases of those 
opinions, let the expert talk as freely as possible about those opinions. Avoid 
interrupting the witness. By not immediately attacking the witness, you may 
be able to obtain favorable information.

The typical approach is to begin the deposition by developing the 
expert’s credentials, or lack thereof. Inquire about the expert’s educational 
and work history, as well as his present employment. Concentrate on what 
is not contained in his curriculum vitae, as well; locate the gaps in academic 
training or employment history. Explore the extent to which the expert has 
served as an expert witness and on what topics he considers himself to be 
an expert. Ask the expert if there are areas in which the expert’s opinions 
disagree with acknowledged experts or recognized publications in the field. 
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Determine whether the expert typically testifies for plaintiffs or defendants, 
and whether the expert has a “history” with the attorney for whom he is 
testifying in your case. Determine whether anyone assisted the expert in 
preparing his report or preparing for his deposition. Because many experts 
are busy, they may entrust a portion of their work to an assistant who is a 
weaker witness and, depending on the nature of the work, it may be wise to 
depose the assistant, as well. Finally, inquire about the expert’s rate of com-
pensation and whether he has an interest in the lawsuit.

After discussing the background of the expert and his opinions in the 
case, you may wish to attach assumptions made by the expert. Establish 
when the expert was first contacted, what the expert was asked to do, who 
contacted the expert, and what information the expert has been provided. 
Determine exactly what documents were provided to the expert and when, 
so that his opinions can be limited to those documents. Sometimes lawyers 
only provide their experts with portions of the available documents, deposi-
tions and financial information, so it can be effective in cross examination 
to provide the expert with additional information or documentation during 
the deposition and ask the expert whether the information is important and 
how such information impacts his opinion. Such questions may illustrate 
that single factors or assumptions can dramatically impact the expert’s 
opinion. On the other hand, if new important facts make no difference to the 
expert’s opinion, that may show bias on the part of the witness.

Challenging Experts

The Daubert Standard

Three United States Supreme Court cases—the Daubert/Joiner/Kumho Tril-
ogy—set the standard for acceptance of expert testimony in federal court.74 
It is essential that you understand the framework the Court has set out for 
evaluation of expert testimony.

 74 Kumho Tire Co. v. Carmichael, 526 U.S. 137, 147–52 (1999); General Electric 
Co. v. Joiner, 522 U.S. 136, 143 (1997); Daubert v. Merrell Dow Pharmaceuti-
cals, Inc., 509 U.S. 579, 590–96 (1983).
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In Daubert, the Supreme Court charged the district courts with a “gate-
keeping” role to ensure that expert testimony is both reliable and relevant.75 
The burden is on the party offering the expert testimony to establish its 
admissibility.76 The trial judge must determine whether the proffered wit-
ness is qualified to give the opinions he seeks to express.77 The court also 
must determine whether the proposed expert’s training or experience is 
sufficiently related to the issues and evidence before the court such that the 
testimony will assist the trier of fact.78

The Advisory Committee Note to Rule 702 provides that “[i]f the witness 
is relying solely or primarily on experience, then the witness must explain 
how the experience leads to the conclusion reached, why that experience is 
a sufficient basis for the opinion, and how that experience is reliably applied 
to the facts.”79 The Committee Note adds that “[t]he trial court’s gatekeeping 
function requires more than simply ‘taking the expert’s word for it.’”80

A court’s responsibility, therefore, is “to make certain that an expert, 
whether basing testimony upon professional studies or personal experience, 
employs in the courtroom the same level of intellectual rigor that charac-
terizes the practice of an expert in the relevant field.”81 The Fifth Circuit, for 
instance, has stressed that “emphasis on qualifications over reliability of the 
expert testimony reflects a pre- Daubert sensibility,” but that “[o]f course, 
qualifications remain important; rule 702 requires a qualified expert. A 

 75 Daubert, 509 U.S. at 589–98.
 76 E.g., Moore v. Ashland Chem., Inc., 151 F.3d 269, 276 (5th Cir. 1998).
 77 Kumho Tire, 526 U.S. at 156; Daubert, 509 U.S. at 588.
 78 Primrose Operating Co. v. Nat’l Am. Ins., 382 F.3d 546, 562–63 (5th Cir. 2004).
 79 Advisory Committee Note Fed. R. Evid. 702; see also Mable v. Navasota Ind. 

Sch. Dist., Civil No. 4:09-CV-123, 2010 WL 2990951, at *3 (S.D. Tex. July 
27, 2010).

 80 Advisory Committee Note Fed. R. Evid. 702 (citing Daubert, 43 F.3d at 1319). 
 81 Kumho Tire, 526 U.S. at 152.
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completely unqualified expert using the most reliable of tests should not be 
allowed to testify.”82

Although the Daubert Court did not give a definitive checklist or test for 
determining whether an expert is acceptable, the Court did provide a list of 
factors for the trial court to consider: (1) whether the theory or technique can 
be or has been scientifically tested; (2) whether the theory or technique has 
been subject to peer review and publication; (3) the error rate of a particular 
technique; and (4) acceptance of the theory in the scientific community.83

In Joiner, the Supreme Court considered the standard of review to be 
applied to a district court’s determination of the admissibility of expert tes-
timony.84 The Court held that a trial court’s exclusion of expert testimony is 
within the trial court’s sound discretion.85

In Kumho, the Supreme Court clarified and held that trial courts should 
apply the Daubert standard to all expert testimony, not just scientific testi-
mony or “hard science.”86

Timing

When to Challenge

You should lodge your Daubert challenge of the opposing party’s expert 
prior to trial, but after the deadline for designating experts has passed. In 
that way, it will be too late for the opposing party to designate a new expert 
in the event your challenge is successful. A successful challenge which leads 
to the opponent’s expert being stricken will be devastating to your oppo-
nent and often will be dispositive of the case—or may at least accelerate 
settlement discussions. Be careful, however, in employing this strategy. 

 82 Rushing v. Kansas City S. Ry., 185 F.3d 496, 507 (5th Cir. 1999), superseded by 
statute on other grounds by Mathis v. Exxon Corp., 302 F.3d 448, 459 n. 16 (5th 
Cir. 2002); Watkins v. Telsmith, Inc., 121 F.3d 984, 992 (5th Cir. 1997).

 83 Daubert, 509 U.S. 579, 589–98.
 84 General Electric Co. v. Joiner, 522 U.S. 136, 143 (1997).
 85 Id. 
 86 Kumho Tire, 526 U.S. at 149.
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Depending on the judge, the court may grant a continuance to allow the 
party to find a new expert. You also should always be aware of deadlines set 
out in the court’s scheduling order and local rules pertaining to challenging 
expert witnesses.

Agree on Deadline in Pretrial Order

To the extent the court’s scheduling order, the local rules, and the judge’s 
procedures do not set a certain deadline for filing Daubert motions, you 
should consider entering into an agreement with opposing counsel on a 
deadline for lodging expert challenges. Making such an agreement will pre-
vent the opposing party from attempting to challenge your expert shortly 
before trial or during trial. You should insist on all Daubert challenges being 
completed before the discovery cut-off date so there is time to find a new 
expert if it becomes necessary to do so.

Defending an Expert on Daubert Challenge

You should consider the possibility of a Daubert challenge from the onset 
of engaging and working with your expert. Obviously, you should engage 
an expert whom you have investigated and interviewed and, based on your 
findings and evaluation, you believe will not be susceptible to a Daubert 
challenge. Nevertheless, there are certain actions you can take while work-
ing with your expert to minimize the risk that he or she will succumb to a 
Daubert challenge.

First, you should be involved in assisting the expert in the creation of 
his or her report. You should not, of course, draft the report itself, but you 
should advise the expert as to what must be included in the report. For 
instance, the expert should include in his or her report the methods used 
and resources relied upon in formulating his or her opinion.

Also, for example, your expert should rule out alternative cause or 
explanations for the incident in question. Failure to consider all possible 
causes or explanations can be fatal to an expert’s opinion. Further, in the 
case where mathematical calculations or engineering modeling is employed 
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by the expert, the expert should include such calculations or modeling in his 
report so that they can potentially be replicated.

Trial

Direct Examination of Expert

Organization

An effective direct examination should be efficiently organized to include: 
(1) the expert’s qualifications; (2) the expert’s conclusions; and (3) the basis 
for those conclusions.

It is desirable to defuse sensitive or detrimental information on direct 
examination, rather than leaving it to the other side to bring out on cross- 
examination. Mention such things on direct as the expert having worked for 
your client in the past, being a professional witness, charging high fees for 
testimony, or publishing or testifying to any prior inconsistent opinions.87 
The expert should be reminded to be truthful and forthright, not to stretch 
the facts, and to look confident.

Qualifications

Before the expert testifies on the issues, you should demonstrate his or her 
qualifications to the jury: start with the expert’s education, emphasizing 
any education relevant to the expert’s ability to testify in the area under 
consideration; point out any other formal training not leading to a degree, 
such as medical internships, residencies, grants, etc., which are relevant to 
the litigation; point out any on-the-job training and continuing education, 
including speeches, conferences, papers, etc.; review the expert’s employ-
ment, beginning with his first position and concluding with the most cur-
rent; emphasize the breadth and depth of the expert’s experience; identify 
the expert’s professional certifications, distinctions, awards and member-
ships in professional associations; and emphasize the most relevant articles, 

 87 See Harrel, A New Lawyer’s Guide to Expert Use, at 62.
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books, speeches, treatises, etc., that the expert has published or written.88 
During this process the lawyer may generally use leading questions to help 
the expert establish his qualifications.89

Conclusions

After the expert has been fully qualified, it is time to elicit his professional 
opinions regarding issues in the case. The direct examination should be 
smoothly prepared, but not so polished as to appear “staged.” Visual aids 
are effective during an expert’s testimony. Charts, blow-ups of important 
documents, PowerPoint presentations, or a chalk board may be the perfect 
accompaniment for an expert to make a point with the jury. Additionally, by 
using visual aids, the expert may be able to testify without having to refer to 
notes. Be certain to ask the expert his or her opinions on all issues for which 
the expert was designated as a witness, and let the expert expound on the 
subject matter.

Basis for Conclusions

Finally, after eliciting each of the expert’s opinions, you must make certain 
that you elicit the bases for those conclusions. You must ensure that the 
expert testifies about the factual basis for each opinion and that such testi-
mony meets the legal standards for sufficiency of the evidence in the appli-
cable jurisdiction.90

Preparing for Direct Examination

The direct examination of the expert witness involves much of the same 
preparation as for the expert’s deposition. However, a few additional factors 
are important. It is desirable to be familiar with the size of the courtroom, 
how exhibits are to be presented to the witnesses and other important pro-
cedural details. You should also find out if the judge has any unusual rules 

 88 See Dombroff, Prepare and Present Your Expert Witnesses, at 15–16.
 89 See Fed. R. Evid. 611(c).
 90 See Wawro, Effective Presentation of Experts, at 33.
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which may affect the presentation. Decide whether the expert needs any 
visual aids, such as an overhead projector, a slide projector, a video player, 
etc. The attorney and the expert should conduct a dry run of the equipment 
before the testimony to ensure that the jury is not distracted by a disjointed 
presentation. The expert’s materials must be well organized so that he can 
perform well while sitting or standing in the location where he will testify. 
You should also determine if the witness may move around in order to make 
particular presentations during the testimony. You and the expert should 
spend time outlining your questions and going over them in advance. Pre-
pare the expert for difficult questions so that the expert will not seem hesi-
tant or unprepared on cross-examination

Cross-Examining Opposing Expert

Cross examining an expert witness can be one of the most difficult aspects 
of a lawsuit. It can also prove to be one of the most productive aspects. Con-
sequently, your ability to deal effectively with such an adverse expert witness 
can produce good or disastrous results. Any effective cross- examination of 
adverse expert witnesses begins with thorough preparation. Although the 
usual considerations of cross- examination of lay witnesses apply equally 
well to cross- examination of experts, experts require additional preparation 
and involve other cross- examination and impeachment methods.

There are simply too many different types of experts and expert testi-
mony, and too many variables, to develop a fully reliable or complete list 
of cross- examination points for expert witnesses. To be clear, however, 
any effective cross- examination of an adverse expert witness begins with 
thorough preparation. The best cross- examination of an expert witness is 
usually (1) short; (2) uses plain English; (3) uses only leading questions; and 
(4) does not permit or require repetition of direct testimony.

Short and Focused

Cross- examination of an opposing expert at trial should be short and 
focused—usually concentrating on just a few key points. Keeping the oppos-
ing expert on the stand for too long or opening up extensive avenues for 



124   The Trial Compendium   Expert Witnesses

redirect can be dangerous. The questioner should obtain what he can, but 
not get too greedy.

Simplify the Examination

In addition, although the subject of the expert’s testimony may often be 
complicated, great effort should be made to simplify the examination. The 
cross- examiner should use plain English so that the jury can understand 
and follow the logic of the questions. Moreover, it is often helpful to devise 
and utilize analogies to present the cross- examination of the expert’s testi-
mony in a context the jury can understand.

Control the Expert Through Leading Questions

The cross- examiner should use only leading questions to control the expert. 
No opportunity should be given for the expert to repeat his direct testimony. 
Rather, the questioner should carefully lead the expert with tightly focused, 
leading questions. Also, the questioner should not attempt to argue with the 
expert—particularly with respect to areas within the witness’s field of exper-
tise. Presumably, the expert will be better versed in the subject than the 
attorney and it is unwise to attempt to challenge the expert on his own turf.

Do Not Permit or Require Repetition of Direct Testimony

You should be intent on not allowing the expert to repeat direct examination 
testimony, which will almost always be counter to your theory. Repetition of 
unhelpful testimony can be harmful to your case.

Exercise Care with Otherwise Excluded Evidence

The examiner must be very careful on cross- examination to stay away from 
areas that the witness could not testify about in direct examination. You 
may inadvertently open the door to testimony that otherwise would not have 
come into evidence and allow opposing counsel to elicit such evidence on re- 
direct examination.
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Should You Stipulate to Opposing Expert’s Qualifications?

Often times, a seasoned trial lawyer will offer to “stipulate” to the qualifica-
tions of the opposing party’s expert. Qualifying an expert has a tremendous 
impact on the jury. Therefore, a lawyer should very rarely stipulate to your 
expert’s qualifications. The only time that counsel should stipulate to the 
qualifications of an expert are: (1) where the other side’s expert is one of the 
leading authorities in the field; or (2) where your expert is comparatively 
weak or lacks some important credentials. Otherwise, a stipulation serves 
only to diminish the effect of the expert’s testimony, especially when an 
expert has impressive credentials or is highly regarded in his field.
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