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Chapter 9

Trial

By Lynn H. Murray and T.J. Dammrich

T rials come in many different shapes and sizes. On one end of the spec-
trum is a single- day bench trial, handled by one attorney. The other end 

of the spectrum includes months-long jury trials, involving large teams. 
But whatever the size or complexity, trials are always exciting and always 
hard work. This chapter is designed to demystify the process by providing 
practical tips for each phase of trial. It begins with questions you should ask 
pre-trial, walks through jury selection, opening statements, direct and cross 
examination and finishes (fittingly) with closing argument.

Know the Rules of the Road: Written and Unwritten
Although many judges have standing orders on trial practices, those orders 
often will not provide all the information you need to prepare for trial. 
The pretrial conference presents an opportunity to ask questions, but that 
conference may not take place until shortly before trial, and you may need 
earlier answers to certain logistical questions. Two sources of information 
are the judge’s staff and attorneys who are familiar with the judge’s practices 
or, failing that, at least the practices in the relevant courthouse. The judge’s 
clerks or assistant often are willing to answer questions as you approach trial 
because they too want trial to progress smoothly. Always take their lead, 
however; if clerks seem reluctant to answer questions or irritated by them, 
limit their number and rely more heavily on other sources.

These views are expressed by the authors in their personal capacity, and they are 
not stated on behalf of the authors’ law firm or clients.
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Questions for the Judge/Clerk on the Conduct of the Trial

1. Courtroom technology

• Does the courtroom have built-in technology (computer hook ups, 
screens, Elmo?)

• If not (and if you want to use technology), will the court allow you to 
set up your own system?

• When can you set up and test the technology, whether your own or 
the court’s?

2. What is the Court’s practice on jury selection?

• Does the judge ask the questions or allow the attorneys to do 
the questioning?

• How many preemptory challenges will you have?

• Is the court open to a jury questionnaire?

• How does the court handle jury selection and how many jurors will 
the court sit (i.e., how many alternates will you have)?

3. Opening statements

• Will the court set a time limit?

4. Trial day

• What is the typical schedule? Are there any “dark” days during a 
longer trial?

5. (If needed) How does the Court rule on deposition excerpts?

Unofficial Questions for Attorneys Who Know the Judge

1. All of the questions above

• If you have a good source other than the judge’s staff, rely on that 
source first.
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2. Evidence

• What evidentiary objections are likely to be sustained by the court? 
Are there any sure losers?

• How much evidentiary discussion does the court allow in front of the 
jury? When do you go to sidebar?

3. Is the Court open to ruling on motions for directed verdict?

4. How does the Court handle jury instructions?

5. How does the Court handle motions in limine, particularly those 
that are key to your case?

Jury Selection
The first step in a jury trial is to select the jury. The goal of the voir dire pro-
cess is to determine if any potential juror is biased or cannot fairly deal with 
the issues in the case. Jury selection varies widely by jurisdiction, and even 
within courtrooms in a single jurisdiction, so it is important to understand 
your judge’s procedures in advance.

Number of Jurors/Alternates

The number of jurors varies by jurisdiction and sometimes between civil 
and criminal cases in the same jurisdiction. Most jurisdictions seat between 
six and twelve jurors and one or more alternates, depending on the length of 
the case. For a ten-day trial in a six- member jury jurisdiction, for example, a 
judge might use two alternates. For a day-long trial, a judge might use only 
a single alternate or maybe no alternate at all. Alternates typically do not 
deliberate with the jury if not needed, but the court may ask the parties if 
they wish to allow alternates to deliberate.

The Jury Selection Process

The judge typically will call a pool of potential jurors (the “venire”), often be-
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tween 15–50 individuals. Occasionally the judge will ask general questions of 
the entire venire, asking them to raise their hands if they know any of a long 
list of witnesses or attorneys, for example. For more detailed questions, jurors 
typically are interviewed in groups of four to twelve, after which attorneys 
exercise challenges for that group. Sometimes a jury is selected from an initial 
group, but if not, groups will be questioned until the jury is selected.

Challenges to individual jurors are handled outside the hearing of the 
jury after a group has been thoroughly questioned. You will generally have a 
few minutes to confer with your team, but decisions must be made quickly. 
Potential jurors can be stricken for “cause” or by “preemptory” challenge. 
Jurors can be stricken for cause either sua sponte by the judge or upon the 
request of a party. Examples of such jurors include those with obvious bias 
(e.g., an employee who currently is in a legal dispute with her employer may 
be stricken for cause in an employment case) or a medical condition that 
makes it impossible to sit through a trial with reasonable accommodation 
(e.g., a woman whose delivery due date is one week hence may be stricken for 
cause in a trial expected to last two weeks). Rarely, a judge will strike a juror 
for undue hardship, if, for example, a potential juror has a long-planned 
vacation during trial or if the trial seems likely to interfere with a juror’s 
ability to support his or her family. Employers are required by law to respect 
jury service, but in most jurisdictions, that doesn’t require an employer to 
pay an hourly worker who is not working those hours.

It is more common for potential jurors to be dismissed as a result of a 
“preemptory” challenge by the parties. Each side typically has two to three 
preemptory challenges used to strike jurors who seem most problematic. If 
there is more than one party to a “side,” courts will often allow additional 
challenges, although usually just one or two. There may be times when a pre-
emptory challenge must be used for jurors who might have been dismissed 
for cause. For example, a juror who is involved in a similar dispute with an 
employer may be asked by the judge whether he “can still be impartial?” If the 
juror answers “yes,” the court may decline to dismiss for cause, forcing you to 
use a preemptory challenge. For this reason, try not to use up all your chal-
lenges before the end of jury selection, since the last group empaneled could 
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include a juror who is a problem for your case. In exercising these preemptory 
challenges, attorneys must follow the guidelines of Batson v. Kentucky, 476 
U.S. 79 (1986), which precludes using preemptory challenges to eliminate po-
tential jurors based on race or gender, a prohibition that some courts apply to 
other characteristics that are the subject of discrimination laws as well.

The foundation for both types of challenges is the questioning of the 
potential jurors by the judge (the voir dire), the attorneys, or both. The 
depth and complexity of voir dire is almost entirely a function of the judge’s 
practices and rules. Some jurisdictions use a jury questionnaire for basic 
information on each juror. In virtually all federal courts, the judge will do 
the questioning. Historically, most state courts would have the lead attorney 
question the jurors with the goal of (1) determining bias; (2) developing case 
themes; and (3) attempting to bond with the jurors. Recently many state 
courts have turned towards a judge- questioning model, although the attor-
neys might be permitted to ask follow- up questions.

In a courtroom where the judge does the questioning, he or she typically 
will be guided by written questions submitted in advance by the attorneys. 
In addition to background questions on education and job history, the ques-
tions should focus on issues specific to your case to ensure that a juror does 
not come with harmful pre- conceived ideas (e.g., a former car accident vic-
tim in a car crash case) and also questions that elicit general information on 
world view. Do you have bumper stickers? Do you read or listen to the news, 
and what is the source? Judges typically do not ask all the questions pro-
posed by an attorney or ask them precisely as they are written. If a question 
is particularly important, the attorneys should highlight that question for 
the court in advance to increase the chance it will be asked.

If attorneys ask the questions, you will ask the same kind of questions, 
but there are several additional considerations. It is important to get as 
much information as possible without being overly intrusive. The potential 
jurors are watching closely, so be polite, respectful and helpful. If a relevant 
inquiry seems likely to delve into a sensitive area, consider asking if the 
potential juror would like to have the discussion “at sidebar” or privately 
with the attorneys, judge and court reporter. In contrast to judicial ques-
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tioning, you may have more latitude to refer generally to some of the issues 
that will come up at trial, both to determine potential bias and attempt to 
preview some of the themes in advance. Knowing local practices is key. In 
a few jurisdictions, voir dire is treated almost like the start of an opening 
statement, with attorneys sounding trial themes through questions. More 
commonly, judges will give counsel some latitude, but put a halt to question-
ing that seems designed to argue rather than gather information. It is always 
important to know local and judicial practices, but this is an area where it 
is essential.

As a young lawyer, you may not be the person questioning the jury. Your 
input still can be invaluable, since voir dire moves quickly. When a group of 
potential jurors is seated, write down the names of the panel in the places 
where they sit. For example:

John Smith Joe Jones Amy Lewis

Betsey Anderson Jamal Pearson Eric Johnson

As potential jurors answer questions, take careful notes under their 
names. If a panel member is dismissed and another takes her place, cross 
him out and insert that new name. If you have enough information (and 
are in a place where it will not irritate the judge or jurors), a quick Internet 
search can provide additional publicly available details on the panel. Some 
courts have expressed concern about checking the social media sites of 
potential jurors whose privacy settings allow such a check, so be cautious 
about probing in a way that could be considered overly intrusive. See ABA’s 
Standing Committee on Ethics and Professional Responsibility, Formal 
Opinion 466 (providing generally that lawyers can review publicly acces-
sible social media data, but cannot seek to access private data by sending a 
“friend request,” for example).

Once the panel is selected, keep your notes and information on the 
jurors actually selected, as well as any alternates. Whoever gives the closing 
argument may use that information when considering his or her audience. 
You also may need it in deciding whether alternates should deliberate.
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Jury selection typically takes between one and two hours, although in a 
complex or highly publicized case, it can last for a day or more.

Sequestration
Parties have the right to seek to exclude fact witnesses from the courtroom 
except when they are testifying. That exclusion does not apply to individual 
parties, who have the right to remain in the courtroom even if they are fact 
witnesses. See, e.g., Fed. R. Civ. Pro. 615(a). Nor does it apply to experts, who 
often listen to fact testimony to support their opinion. Id. 615(c) and com-
ments to rule. Finally, a corporation is allowed to have a corporate represen-
tative in the courtroom, even if that representative is a fact witness.

In deciding whether to seek sequestration, you should consider the 
number of fact witnesses on each side, the likelihood that it would be helpful 
to one side or the other to have fact witnesses in the courtroom, and any 
other tactical considerations related to your specific trial.

Prior to trial, if your client is a corporation, you must decide the identity 
of your corporate representative. Particularly if there will be sequestration, 
having a fact witness as your corporate representative can be helpful, since 
at least one fact witness will thoroughly understand the context for his or 
her testimony.

All witnesses in the courtroom—whether a party, corporate representa-
tive or otherwise—should be told that the jury will watch them. They should 
be on their best behavior and their facial expressions should be neutral. 
And, of course, there should be no phones in the courtroom. Jurors are stuck 
in the jury box, unable to read or check their phones. Everyone associated 
with a party must follow those same rules. In addition, witnesses and attor-
neys should be aware that the jurors will be in the same building, the same 
parking lot and even in the same restaurant over the weekend, and should 
act accordingly.

Opening Statements
Once the jury is selected, the judge will provide preliminary instructions 
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that may include a brief description of the case and the role of the jury. These 
instructions are most often non- controversial and agreed in advance. As 
with final instructions, they should be balanced and not favor either party. 
The court is then ready for opening statements, which typically take place 
immediately after jury selection.

The Goal

The goal of the opening statement is to help jurors understand the theme 
of your case and to give them a framework for analyzing evidence that will 
come to them in piecemeal fashion. Particularly for a defendant, whose key 
witnesses may not testify for days and sometimes weeks, the opening state-
ment represents an opportunity to encourage jurors to keep an open mind.

Timing

Most opening statements are 10–30 minutes long. In some jurisdictions, the 
defendant has the option of reserving an opening statement until the start of 
defendant’s case. This is risky, however, because the jury will not hear about 
the defendant’s position and defenses until well into trial. It is far more com-
mon for both openings to take place at the beginning of trial.

Content

A plaintiff’s opening statement is generally designed to tell the story. It is 
best to start with themes, and then describe the events in question, typically 
in chronological order. Juries can only take in a certain amount of infor-
mation orally (judges sometimes allow notes, but more often do not). Jurors 
retain information better if it is told in story form. Opening statements also 
are a good place to introduce key witnesses and use a timeline to orient the 
jury to the events.

Unlike the plaintiff, the defendant has the opportunity to react to the 
other side’s opening. If the plaintiff has been relatively neutral and complete, 
the defendant’s opening will focus on key facts and themes. If the plaintiff has 
ignored large swaths of evidence, the defendant will address that evidence.
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Every case has a few facts that are unfavorable, and neither the plaintiff 
nor the defendant should ignore those facts. They should be melded into the 
story and placed in context.

Opening statements are not “argument,” meaning that the attorney can-
not directly or obviously ask the jury to draw inferences from the evidence. 
Jurisdictions vary considerably in how they interpret whether someone is 
“arguing.” Almost always, the attorney giving the opening is allowed enough 
latitude to state that “the evidence will show” certain things, even when 
that statement presents the evidence in the most favorable light to his or her 
client. A court may very well sustain an objection to an attorney calling a 
witness a liar as argumentative. In between those examples, judges have dif-
ferent standards, so this is another area where it is important to know your 
judge’s practices.

Objections to opening statements are rare, and generally fall into three 
categories. First, you can object to an opening statement as argumentative. In 
general, attorneys do so only if the problem is blatant and/or repeated. Second, 
you must object to statements that violate rulings on motions in limine or risk 
waiving your right to object later during trial. Third, attorneys are not allowed 
to state personal opinions (in opening or closing) and objections on that basis 
are often upheld. Objections based on relevance, hearsay and foundation gen-
erally will not work for opening statements and will irritate the judge and jury.

Be wary of referring in opening to evidence that might not turn out to 
be admissible. You must have a reasonable good faith belief that the evi-
dence you are mentioning will be admissible. If a fact or exhibit is import-
ant enough to be featured in opening, and your opponent will not agree to 
admission, consider a motion in limine to admit the evidence, since such 
motions are not limited to excluding evidence. Exhibits generally cannot be 
shown during opening unless pre- admitted.

Demonstrative exhibits can be very helpful—particularly timelines—
but should be used cautiously. Typically you must show demonstrative 
exhibits to your opponent in advance which (a) provides a preview of your 
opening and (b) allows objections, which can disrupt your opening if sus-
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tained. For this reason, attorneys often use somewhat neutral demonstra-
tives and address the more controversial evidence orally.

Examining Witnesses
A prior chapter provided information on the unique aspects of examining 
expert witnesses. This section focuses on overall strategy and practice point-
ers for examining fact witnesses.

Establishing the Elements of Your Claims and Defenses

The evidentiary tools used to prove your claims and defenses are witness tes-
timony, admitted exhibits, stipulations and (more rarely) judicially noticed 
facts. Opening and closing arguments and demonstrative exhibits can help 
organize your evidence and persuade jurors, but they are not themselves evi-
dence and cannot prove the elements of your claims and defenses.

Trials can be hectic, and it is possible to lose track of the elements of 
your claims or defenses and the evidence submitted in support of them. 
A “proof chart,” listing the elements of each claim and defense, and the 
witness testimony and supporting exhibits, can be invaluable. below is an 
example of a plaintiff’s chart in a trade secret case:

Witnesses Exhibits

The software is a trade 
secret that derives value 
from being kept secret

Plaintiff’s software 
designer

Software in native form

It has been treated as 
secret

Plaintiff’s operations 
manager

Employee contracts and 
vendor contracts

The defendant took the 
software

Defendant’s employee and 
Plaintiff’s forensics expert

Summaries prepared by 
the forensic expert

The defendant used the 
software

Defendant’s employee and 
Plaintiff’s forensics expert

Defendant emails refer-
ring to use of software

Plaintiff was damaged Plaintiff’s salesperson and 
Plaintiff’s damage expert

Income statements

As shown by this example, there are times when a party has to prove 
facts through the opposing parties’ employees. When your only source of 
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factual testimony is a hostile witness, however, it is also helpful to have an 
expert that supports that element of your claim.

Witness Order

Witness order is an art and not a science. A plaintiff is likely to want an early 
witness who can explain the relevant events thoroughly. The plaintiff may call 
an adverse witness in its case-in-chief to prove certain elements of its claim, 
but decide to sandwich that hostile witness between two friendly individuals 
to mitigate the risk of an unhelpful segment. Witnesses summarizing dam-
ages or lack thereof, generally come later in the parties’ presentation.

Witness order may not be entirely within an attorney’s control. Well in 
advance of trial, you should contact each witness and make sure he or she 
knows the trial date (start and predicted end time) and that you know of 
any schedule conflicts in that period. If the trial is scheduled to last a day or 
two, scheduling should be relatively easy. If trial is scheduled to last weeks, 
however, you should provide the witness with a range of dates during which 
she will be asked to be available, always with the caveat that trials can move 
more slowly or quickly than anticipated. Parties sometimes agree in advance 
of trial that, in lieu of requiring witnesses to appear each day, those witnesses 
can be “on call” and able to appear within a window, such as 24 hours.

Trial is where solid working relationships with opposing counsel come 
in handy. The parties can agree to call witnesses out of order, within reason. 
But if there is no agreement, raise issues of witness conflicts with the court 
as early as possible. Most judges are somewhat flexible about calling wit-
nesses out of order if necessary.

Preparing Your Examinations

The first step in preparing either a direct or a cross examination is to gather 
the relevant trial exhibits, review the witnesses’ deposition testimony and 
draft an outline. A draft of every examination is typically prepared in 
advance of the trial. During most trials, the trial attorney(s) return to the 
office or hotel between 5–6 p.m. each evening and, during the case-in-chief, 
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the attorney(s) will be meeting with witnesses in the evening. There is little 
time to start preparing an examination “from scratch” the night before.

A direct examination consists of three basic segments:

1) Witness background and witness qualifications if an expert; and

2) A framework to allow the jury to understand the witness testimony:

• a high-level summary for a fact witness (“did you see the accident 
on July 7th?” “Are you the person in charge of sales for ABC cor-
poration?”); or

• an overview of opinions for expert; and

3) Detailed questions, typically in chronological order, accompanied by 
use of exhibits.

For a direct examination, after developing your initial outline, talk with the 
witness to refine the outline and ensure accuracy. This should take place be-
fore trial, by telephone if a face-to-face meeting is impractical. You may want 
to ask the witness to carefully review his deposition and relevant documents 
before this session, or you may decide that is best done closer to trial. During 
the course of this pre-trial discussion, remind the witness to dress conserva-
tively at trial. If the witness never wears a suit, in most jurisdictions, a neat 
dress shirt and pants are sufficient. For many witnesses a suit or sport coat or 
their equivalent is best. Clean, pressed, conservative clothing is a must.

The evening before the actual direct examination, the attorney and wit-
ness should meet face-to-face to run through and further refine the outline, 
making the examination flow smoothly. You or another team member also 
should prepare a mock cross- examination and run through it so the witness 
knows what he will face on cross.

Preparing for cross- examination is different, in part because you will be 
working on your own, rather than with your witness. The goals of most cross 
examinations are to obtain testimony helpful to your case and discredit 
testimony that is unhelpful by establishing bias, lack of recollection, poor 
perception or all three. Less experienced attorneys sometimes believe that 
they can argue a witness into submission on the stand. In general, however, 
unless you have the deposition or exhibits ammunition to force an admis-
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sion, you should assume that a savvy, adverse witness will find a way to 
avoid answering helpfully.

In preparing the cross examination outline, you should be sure to 
(1) use leading questions and (2) word questions precisely to ensure that you 
have the information available to impeach the witness if it proves necessary. 
One method is to write out the question exactly as you want to ask it, and 
then include the impeaching deposition or documentary excerpts below 
the question.

Conducting the Examination, Including Objections

Direct Examination

Direct examination will proceed in a question and answer format. You are 
generally allowed to “lead” the witness through background details. Once 
the background segment is over, you must use non- leading questions unless 
you are conducting an “adverse” examination of a witness who is hostile to 
your position.

Eliminating leading questions can be frustrating to a less experienced 
attorney, particularly if the witness is not providing the information you 
want from him or her. You can minimize this frustration by:

• Practicing with a colleague in advance of trial who is instructed to 
“object” to every leading question.

• Practicing with the witness so he understands the information needed. 
Ideally, the direct examination will resemble a conversation and not a 
scripted presentation, but it is better to err on the side of preparation if 
necessary to elicit the information you need to prove your case.

• Start questions with “who,” “what,” “where,” “how” or “when.” Those 
words tend to make the question open-ended.

• Although it is not ideal, if the witness is not providing essential 
information after you have tried other tactics, you may have to lead 
for a question or two. Even if the question draws an objection, the 
witness may get back on track.
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Cross-Examination

Cross-examination need not be hostile, and in most cases, it should not be. 
Even adverse witnesses can provide helpful information. Most witnesses are 
not deliberately lying, and even if their testimony is inconsistent with their 
deposition, a “reminder” of the deposition testimony can be more persuasive 
than a full-scale attack.

Impeachment is necessary, however, if you find yourself confronted 
with a witness who is deliberately misstating the facts and it involves sev-
eral steps:

• Commit—have the witness commit to the statement she just made, 
which you believe is wrong.

• Identify the prior inconsistent statement (whether exhibit or testi-
mony). With a significant inconsistency, you will dramatize the prob-
lem by identifying the deposition and the circumstances in which it 
was taken, emphasizing that the witness was sworn to tell the truth 
and had an opportunity to correct her testimony and eliciting an 
admission that her memory was better at the time of the deposition 
than it is now.

• Repeat the question and answer from the prior inconsistent state-
ment, as dramatically as warranted by the inconsistency.

Introducing Exhibits

Laying foundation for all types of exhibits is beyond the scope of this chap-
ter, but foundation follows a typical pattern:

• Show the exhibit marked for identification to the witness, but not the 
jury. You can accomplish this by handing the witness a document 
or having a notebook at the witness stand with all the exhibits to be 
used with this witness.

• Lay the foundation (e.g., business record, email sent by the witness, 
photo, etc.). If you suspect your opponent will not object to the 
exhibit, this can be done briefly.

• Move for admission.
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• If your opponent objects, determine whether you can cure the prob-
lem. For example, in response to a foundation objection, asking more 
questions eliciting further details will often resolve the issue.

• Once admitted, display the exhibit to the jury. Today, many court-
rooms are equipped with screens and exhibits are displayed that way. 
If your courtroom is not equipped, however, you can have the jury 
pass the exhibit around or provide them with notebooks to use for 
admitted exhibits.

Some judges require that you seek permission to approach the witness to 
hand him an exhibit. All courts require permission to approach the jury and 
hand them exhibits.

Objections

One of the most difficult issues for more junior attorneys is knowing when 
and how to object to evidence and understanding how to respond to your 
opponent’s objections.

Objecting to exhibits is less challenging than objecting to oral testimony 
because you have seen the exhibits already, and have warning that the time for 
objections is approaching. As your opponent shows the exhibit to the witness, 
you can be mentally deciding on objections and preparing to make them.

Objections to oral testimony require quick thinking and advance 
preparation, however. Jurors generally dislike objections because they slow 
the proceedings. In a bench trial, judges also tend to dislike objections for 
that reason and because they believe they are able to assess the reliability 
of admitted evidence. For that reason, not every objection that can be made 
should be made. The most important reason to object is to protect your 
record, both for trial and on appeal. If you believe that objectionable evi-
dence will have no impact on a trial or appellate result, however, it typically 
is not worth making the objection. Certain objections are based on motions 
in limine. If the court has ruled in your favor on a motion in limine, you 
must guard that territory and object if your opponent is eliciting evidence 
that the court has excluded. But what if you lost a motion in limine? Often 
these motions relate to the most important (and appeal worthy) evidentiary 
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issues. If this is such a case, you should object every time such evidence is 
elicited unless your opponent and the court give you a “standing objection.”

Some objections frequently used in depositions will almost never be 
proper at trial. “Asked and answered” is only appropriate if your opponent 
has repeatedly asked the same question, in a way that is likely to irritate the 
decision- maker as well as you. “Assumes facts not in evidence” or “mischar-
acterizes the testimony” objections are rarely effective. Similarly, and some-
times disappointingly, relevance objections are rarely sustained. Unless the 
irrelevant evidence is accompanied by prejudice—for example, extraneous 
evidence about moral or financial issues—relevance objections are almost 
always overruled.

The objections that tend to be sustained are objections to questions as 
leading, as seeking information for which there is inadequate foundation, 
and as seeking hearsay. For those, if you are the objecting attorney, you are 
listening for the following:

Leading (on direct or when an attorney is “crossing” a friendly witness)

• Is the lawyer telling the witness what to say?

• Is the lawyer suggesting the answer?

Lack of Foundation

• Does this witness have a proper basis for saying that?

• Is this really a question someone else should answer?

Hearsay

• Does the question ask what someone else said?

AND

• Is that “someone else” a party to this lawsuit (in which case it is prob-
ably an admission)?

Responses to leading objections and objections based on lack of foundation 
are usually straightforward. If there is a leading objection, you can and often 
should offer to withdraw the question and formulate a non- leading question. 
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In response to a proper foundation objection, you can offer to ask additional 
questions to lay a foundation. Responding to a hearsay objection can be more 
complicated. There are many exceptions to the hearsay rule and you should 
consider the exceptions that might apply to the evidence you hope to elicit. A 
very common response to a hearsay exception is that the evidence is offered 
for a purpose other than the truth of the statement. The most common such 
“other purpose” is that the evidence is offered to prove a party’s state of mind.

When you state your objection, stand and be prepared to say “objec-
tion, foundation” or “objection, hearsay,” for example. To the extent that the 
objection requires further discussion in a jury trial, the judge is likely to ask 
the attorneys to “come to sidebar” so that the discussion is not in open court 
in front of the jury.

Finally, what if the objectionable nature of the evidence is not clear from 
the question, but the witness provides inadmissible evidence in response? 
For example, if the question is “what happened next?” and the answer is “he 
told me that he backed his car over the flowerbed,” you can “object and move 
to strike the answer as hearsay.”

Offers of Proof

If the court sustains an objection and excludes evidence that you believe is 
important, make an offer of proof outside of the hearing of the jury. You can 
seek a side bar to make this offer, but the court is more likely to want you to 
do it during a break, so as not to disrupt the proceedings. Offers of proof also 
can be submitted in writing, although this takes more time. If an objection 
to important evidence is sustained, simply say “May I make an offer of proof 
at the next break/in a short submission tomorrow morning?”

Deposition Excerpts

If a witness who has been deposed is unavailable, you may read or play (for a 
videotaped deposition) deposition excerpts at trial. Depositions are typically 
read by a trial team member, but occasionally read by an actor. If the trial is 
a bench trial, the court typically will read the excerpts in chambers. For all 
of these options, it is important to remember that deposition excerpts must 
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become a part of the record, either by having the court reporter record the 
readings/video excerpts or by filing the final excerpt in writing.

Particularly in jury trials, seeking rulings on deposition excerpts can be 
tedious and time- consuming. Most parties over- designate and over- object 
to testimony in advance of trial and substantially narrow the testimony and 
objections while trial is underway. One attorney from each side will have to 
work through the narrowed testimony and reduced number of objections, 
and then argue the remaining objections to the court before excerpts can be 
read or played.

Motions for Directed Verdict/Judgment as a Matter of Law
After the plaintiff rests, and the jury is excused, defendants usually move for 
a directed verdict, arguing that plaintiff has failed to meet one or more ele-
ments of its claim. In federal cases, this is called a motion for judgment as a 
matter of law, and in certain state courts it may be called a directed verdict. 
These motions are typically oral and rarely granted, but they should be made 
in enough detail to preserve the right to make this argument on appeal. 
Similarly, at the close of the defendant’s case, the plaintiff will want to make 
a similar motion on any issue as to which the defendant bore the burden of 
proof and also argue that no reasonable jury could find in favor of the defen-
dant. At the close of all the evidence, either party may move again or renew 
its motion(s).

Jury Instruction/Charge Conference
Jury instructions will have been submitted prior to the trial, but they will 
change based on the trial evidence. Shortly before closing argument (often 
a few hours before, but sometimes a few days earlier) the court will hold a 
“charge conference” to finalize and refine jury instructions.

• The court is likely to give “pattern” instructions for basic legal con-
cepts such as the burden of proof, witness credibility, etc. If there are 
no pattern instructions in your jurisdiction, the court may use Fed-
eral pattern instructions or the instructions of a neighboring state.



The Trial Compendium   Trial   191

• The court also may use pattern instructions for the elements of the 
substantive claim. If those pattern instructions are in frequent use 
in this courtroom (e.g., product liability instructions) it will be chal-
lenging to persuade the court to do something differently. The court 
may allow changes to the substantive pattern instructions, however, 
if you can demonstrate that they do not properly reflect the state’s 
law or are outdated.

• If there are no pattern instructions, you will argue in favor of 
instructions based on the relevant case law.

• Courts care about “balance” in jury instructions. If one party’s 
claims are described in two sentences, that party can object to a 
seven- sentence description of the defense. Often a party has a favorite 
instruction and tries to repeat it in three different instructions, and 
courts are receptive to the argument that it should appear only once.

• It is not enough to object to your opponent’s instruction, but you 
must submit a proper instruction on the subject as well. If competing 
instructions are both improper, you may waive your right to appeal.

• The judge will attempt to convince the parties to agree on instruc-
tions, insofar as it is possible. But if you agree to an instruction, you 
cannot appeal the instruction. Think carefully about your appellate 
issues and object clearly if an instruction presents such an issue.

• The jury verdict forms must be considered in advance of trial and 
again as you approach the end of trial to make sure it covers all the 
claims clearly.

Closing Argument
A closing argument is your chance to summarize the admitted evidence, 
remind the jury of your themes and fit them to the evidence. In most juris-
dictions, the plaintiff will go first and have the opportunity for a brief rebut-
tal. The defendant will speak only once. Most closing arguments are between 
10–45 minutes, with a few taking longer.
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Plaintiff’s Closing

A plaintiff’s closing must harken back to the themes identified in opening, 
and fit the evidence into that framework. It must deal candidly (and non- 
defensively) with weaknesses, typically in the middle of the closing so as not 
to detract from a strong start and finish. The plaintiff’s case may have been 
some time ago, and reminding the jury of good witnesses with pictures and 
quotes is helpful. The plaintiff should spend time on damages, ideally using 
visual aids and charts to help a jury understand complex material.

Defendant’s Closing

A defendant’s closing has many of these same characteristics, but with a few 
differences. First, defendant will react (somewhat) to the plaintiff’s close. 
Second, a defendant must consider whether and how to anticipate the plain-
tiff’s rebuttal. If you do not address a point in defense, it would be improper 
for the plaintiff to “rebut” it. And finally, defendants must engage in a deli-
cate balance in addressing damages and presenting an alternative damage 
theory without appearing defensive on liability.

Jury Deliberation
The jury will then retire to deliberate. The jurors typically will be given a copy 
of the instructions and all admitted exhibits. If email or Word or Excel exhib-
its were admitted in native form, you will need to arrange for CDs and a com-
puter so the jurors can access the exhibits. The jurors will rarely have access 
to witness testimony and will never have access to openings or closings.

During deliberations, jurors can send written questions to the judge, 
who will consult with the attorneys on the answer. In general, courts pre-
fer not to answer factual questions and often just instruct the jury to rely 
on memory.

The jury will be called back into the courtroom to deliver the verdict, 
which either the judge or foreman will read. The losing party can request 
that the jury be “polled” after announcement of the verdict to ensure that 
the jurors agree with the verdict.
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Conclusion
Trials can be exhilarating and fun. They often involve “wartime promo-
tions,” in which less experienced attorneys who prove themselves capable of 
handling more responsibility will be able to develop high-level skills. Pre-
pare in advance, be ready to work the long hours required to succeed, and 
enjoy the experience.
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