


































































































“the distinction between a trustee consulting an attorney as trustee to further the
beneficiaries’ interests, and a trustee consulting an attorney in his personal capacity
to defend against a claim by the beneficiaries.” 990 P.2d at 597.

Under Eureka Savings and Wells Fargo, such communications do not relate
to a matter on which Asset and A&R share a “common interest.” The “common
interest” doctrine therefore is inapplicable; and hence its foundational support for
the “fiduciary exception” likewise is inapplicable.

II. ASSET’S PROPOSED RULE WOULD UNDERMINE THE
POLICIES OF THE ATTORNEY-CLIENT PRIVILEGE.

To deny the attorney-client privilege where a firm’s lawyers consult with in-
house counsel regarding a current client not only would run counter to the weight
of legal authority and create bad law; it also would promote bad policy for
attorneys, clients, and the legal system as a whole.

In recent years, attorneys have faced an increasingly complex array of legal
and ethical duties arising from complicated regulatory regimes, changes in rules of
professional conduct, and heightened disclosure obligations under Sarbanes-Oxley
and similar legislation. In order to guide attorneys on complex ethical issues and

assist them in reaching the right decision, in-house counsel have become fixtures at
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law firms.!! Indeed, many law firms have created general counsel positions and
formed professional responsibility committees. Specialization among attorneys
has only increased the importance of these outlets, especially with the growth of
law firms and the increasingly complex representations they undertake. As a
result, the attorney-client privilege is critical to ensuring that attorneys receive the
best possible advice on complicated legal and ethical issues.

In-house counsel offer attorneys and clients multiple advantages. For
example, in-house attorneys can help advise a firm’s attorneys on legal and ethical
compliance in response to client behavior, assist firms to correct any mistakes that
may occur in a timely fashion to alleviate harm to clients, and help firms navigate
and reconcile a complex web of client and public disclosure obligations. See
generally Chambliss, Scope of In-Firm Privilege, supra, at 1722-24. In-house
counsel also can benefit clients by providing attorneys with ready access to advice
concerning the permissibility of attorneys’ fees arrangements and the existence of

potential conflicts. See id.

11" See Chambliss, Scope of In-Firm Privilege, supra, at 1721 (“[L]aw firms
increasingly are hiring their own in-house counsel to provide day-to-day ethics
advice, monitor internal policies and procedures, and respond to potential and
actual malpractice claims against the firm.”).
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Asset’s proposed rule, however, which would eviscerate the in-house
counsel privilege with respect to current clients, could seriously compromise the
benefits that in-house counsel provide to both clients and law firms. If the
attorney-client privilege were unavailable in existing-client cases, firms may stop
seeking legal advice, or else blindly rely on it without the benefit of internal
dialogue, knowing that the in-house communications would be discoverable (and
the firm’s judgment second-guessed) in any future litigation. See id. at 1747; Huie,
922 S.W.2d at 924. Given trends of increased specialization, internal consultations
are even more useful. As a result, the proposed rule not only disserves attorneys,
but also clients, who may find themselves relying on incomplete (or no) legal
advice concerning complex ethical issues, or find that their attorneys must cease
representation rather than risk uncertain liability.

Furthermore, because Asset’s rule lacks meaningful limits, it also could lead
to undesirable results in future cases. First, future plaintiffs may try to argue that
the rule could be applied equally to former clients—a result at odds with well-
established precedent. The district court’s ruling essentially is that the existence of
a conflict of interest vitiates the attorney-client privilege. The Louisiana Rules,
however, provide that a conflict may arise with a former client if a matter is
“substantially related” to the former representation. See La. Rules of Prof’l

Conduct R. 1.9.
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Accordingly, under Asset’s theory, plaintiffs may try to claim—
erroneously—that a law firm may be prevented from protecting privileged
information from discovery even in conflicts with former clients (a result that cases
such as Nesse and Lama Holding explicitly reject). Their argument could be that a
legal malpractice action arguably meets the definition of a “substantially related”
representation. In re Sunrise and its progeny failed to grapple with this serious
aspect of the reliance on conflicts doctrine as the sirne qua non of whether the
privilege is available.

Second, future plaintiffs may argue (erroneously) that Asset’s proposed rule
could apply equally to outside counsel engaged by a law firm, rather than being
limited to in-house counsel. As noted above, under Asset’s proposed rule, a
conflict affecting one attorney at a firm may be imputed to the firm as a whole.
Therefore, whether A&R employed in-house or outside counsel, the firm, as the
holder of the privilege, if erroneously argued by plaintiffs, might be prevented
from asserting the privilege against Asset.

Third, Asset’s proposed rule could result in law firms prematurely
withdrawing from representations under certain circumstances when the threat of a
potential conflict arises—rather than seeking informed advice about the extent of
potential liability and attempting to remediate the problem—regardless of the

impact that withdrawal has on the client. For example, in Koen Book, the client
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threatened its lawyers with malpractice two weeks before a critical court hearing—
a situation that even the district court described as “unenviable.” 212 F.R.D. at
286. Nonetheless, the court reasoned that if the attorneys wanted to maintain the
privilege following the threat of litigation, the attorneys either could have
withdrawn from representation or sought client consent to continue it. /d.

Immediate withdrawal, however, is not always an available option. The
Louisiana Rules do not permit withdrawal where it could have a “material adverse
effect” on a client’s interests. See La. Rules of Prof’l Conduct R. 1.16. It is not
always possible to locate new counsel and bring them up to speed in time to make
withdrawal a viable option. And district courts have disparate views regarding
their dockets and thus when they will permit withdrawal. Therefore, in cases
where clients refuse to consent, Asset’s proposed rule puts law firms in the
untenable position of having to forego needed legal advice or else to withdraw
immediately from representation and risk additional claims of malpractice or client
abandonment, as well as the wrath of the court.

Fourth, Asset’s proposed rule would inhibit a law firm from complying with
applicable ethical rules. Clients often come to lawyers with complex problems
related to compliance with substantive or ethical regulations and guidelines and
strong views about a desired course of action. In many cases, there is no bright-

line rule for guidance, and the firm must seek professional advice for itself,
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separate from the advice to be provided by other firm lawyers to their client.
Without the assurance of confidentiality guaranteed by the attorney-client
privilege, attorneys will be encouraged to make uninformed decisions, which can
only be harmful to clients. By vitiating the privilege, Asset’s proposed rule
discourages attorneys from obtaining experienced advice on ethical issues
concerning their existing clients. See, e.g., Benjamin P. Cooper, The Lawyer’s
Duty to Inform His Client of His Own Malpractice, 61 Baylor L. Rev. 174, 207
(2009); Richmond, Principles and Perils, supra, at 101. If anything, attorneys
should be given incentives to obtain advice concerning their obligations with
respect to clients, as this advice benefits the clients’ interests by mitigating the risk
for error or other harmful consequences.

Fifth, Asset’s proposed rule would inhibit a law firm from complying with
applicable disclosure rules, such as those contained in the professional rules or
statutes like Sarbanes-Oxley. The policy underlying such disclosure requirements
suggests that attorneys should serve a greater public function by reporting illegal or
unethical practices that occur in the corporate arena.!2 The complicated nuances of

those reporting obligations, including issues associated with “noisy withdrawals”

12 See generally S. Fraidin & L. Mutterperl, Advice for Lawyers: Navigating the
New Realm of Federal Regulation of Legal Ethics, 72 U. Cin. L. Rev. 609
(2003).
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and whistleblower obligations, require skilled advice from experienced counsel.!3
By creating a substantial disincentive for attorneys to obtain legal advice in these
areas, Asset’s proposed rule undermines the goals of the legislation, is detrimental

to clients, and is unfair to lawyers.

These negative policy implications reinforce the conclusion that Asset’s
proposed rule is analytically flawed and should not be applied here. The proposed
“fiduciary exception” ignores critical distinctions in rules governing privileges,
fiduciary duties, conflicts and imputation, and professional responsibility. It would
also deprive and isolate lawyers—among all businesses and professions in the
country—of the right to consult in-house counsel of their choice. By rejecting
Asset’s proposed sweeping exception to the attorney-client privilege, this Court
can avert these harmful consequences, while continuing to provide reasonable
protections to clients, and thereby halt the proliferation of district court cases that

improperly have undermined the “sacred” attorney-client privilege.

13 See generally id.; D. Robertson & A. Tortora, Reporting Requirements for
Lawyers Under Sarbanes-Oxley: Has Congress Really Changed Anything?, 16
Geo. J. Legal Ethics 785 (2003).
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CONCLUSION
For all of the foregoing reasons, the district court’s order granting Asset’s
motion to compel should be reversed.
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