
72   Duty to Defend Compendium

Indiana

By William K. McVisk

What triggers an insurer’s 
duty to defend?
In Indiana, “‘an insurer’s duty to defend is broader 
than its coverage for liability or its duty to indem-
nify.’” Gallant Ins. Co. v. Oswalt, 762 N.E.2d 1254, 
1259 (Ind. Ct. App. 2002) (quoting Indiana Farmers 
Mut. Ins. Co. v. Ellison, 679 N.E.2d 1378, 1381–82 
(Ind. Ct. App. 1997)). The duty to defend “is ‘deter-
mined from the allegations of the complaint and 
from the facts known or ascertainable by the insurer 
after an investigation has been made.’” Mahan v. 
Am. Standard Ins. Co., 862 N.E.2d 669, 676 (Ind. Ct. 
App. 2007) (quoting Indiana Farmers, 679 N.E.2d 
at 1382). “[I]f the pleadings fail to disclose a claim 
within the coverage limits or one clearly excluded 
under the policy, and investigation also reveals the 
claim is outside the coverage of the policy, no defense 
is required.” Indiana Farmers, 679 N.E.2d at 1382.

An insurer is obligated to defend a suit against 
its insured when it investigates a claim against its 
insured prior to suit being filed, and later receives 
notice of a subpoena and request to produce a copy 
of the policy it sold to the insured, even though 
the insured did not provide it with a copy of the 
complaint. Frankenmuth Mut. Ins. Co. v. Williams, 
645 N.E.2d 605, 608 (Ind. 1995). However, there is 
no duty to defend before the insurer receives “the 
foundational information designated in the notice 
requirement.” Dreaded, Inc. v. St. Paul Guardian 
Ins. Co., 904 N.E.2d 1267, 1273 (Ind. 2009). Indiana 
courts have not addressed the question of whether 
notice of the claim must come from the insured 
rather than from other sources, or whether the 
insured is required to tender the claim to the insurer 
if it desires a defense.

What type of proceedings 
must an insurer defend?
In Hartford Accident & Indemnity Co. v. Dana Corp., 
the court reviewed the decisions concerning the 
meaning of the term “suit,” and concluded that the 
term, as used in the context of environmental en-
forcement actions, was ambiguous. 690 N.E.2d 285, 
295 (Ind. Ct. App. 1997). It therefore ruled that “coer-
cive and adversarial administrative proceedings” are 
“suits.” Id. at 296. In National Union Fire Insurance 
Co. v. Standard Fusee Corp., 917 N.E.2d 170, 186 (Ind. 
Ct. App. 2009), reversed on other grounds, 940 N.E.2d 
810 (Ind. 2010), the court extended this ruling to an 
insured’s participation in a voluntary remediation 
program. The court explained that the insured was 
aware of allegations of contamination at a California 
site, received a clean-up and abatement order in Cal-
ifornia, knew the Indiana and California sites were 
similar, and subjected itself to the requirements of a 
voluntary remediation program which could expose 
it to enforcement actions if it failed to comply. Id. 
Also, the insurer’s duty to defend attached where 
it entered into a non- waiver agreement with the 
insured, under which it agreed to defend an environ-
mental notice of violation from a state agency. Em-
ployers Ins. v. Recticel Foam Corp., 716 N.E.2d 1015, 
1026 (Ind. Ct. App. 1999).

When is extrinsic evidence 
used to determine whether an 
insurer has a duty to defend?
In Transamerica Ins. Service v. Kopko, 570 N.E.2d 
1283 (Ind. 1991), the Indiana Supreme Court consid-
ered whether an insurer had a duty to defend a suit 
against its insured that alleged fraud and deliberate 
tort. The insured sought to rely on testimony that 
he had acted negligently, but the court ruled that 
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the damage was not caused by an accident, so there 
was no duty to defend. The court reasoned that the 
insured’s testimony that he had acted negligently, 
rather than intentionally, was a defense to the 
underlying case, but did not change the theory of the 
underlying complaint. The court then concluded:

The duty to defend is determined solely by 
the nature of the complaint. Accordingly, [the 
insured’s] proposed defense to the complaint, 
that he “forgot,” does not change the nature of 
the action. [The insurer’s] decision to decline 
to defend was fully justified.

Id. at 1285 (citation omitted).
Two and a half months after Kopko, the Indiana 

Court of Appeals stated:
The insurer’s duty to defend is determined 
from the allegations of the complaint coupled 
with those facts known to or ascertained by 
the insurer after reasonable investigation. 
Accordingly, in evaluating the factual basis of 
a claim and the insurer’s concomitant duty to 
defend, this court may properly consider the 
evidentiary materials offered by the parties to 
show coverage or exclusion. If the pleadings 
fail to disclose a claim within the coverage 
limits or one clearly excluded under the policy, 
and investigation also reveals the claim is out-
side the coverage of the policy, no defense will 
be required.

Trisler v. Ind. Ins. Co., 575 N.E.2d 1021, 1023 (Ind. 
Ct. App. 1991) (internal citations omitted). A later 
decision of the Court of Appeals of Indiana simi-
larly ruled:

The insurer may go beyond the face of the 
complaint and refuse to defend based upon 
the factual underpinnings of the claims 
against its insured. Accordingly, in evaluating 
the factual basis of a claim and the insurer’s 
concomitant duty to defend, this Court may 
properly consider the evidentiary materials 
offered by the parties to show coverage. When 
the underlying factual basis of the complaint, 
even if proved true, would not result in liabil-
ity under the insurance policy, the insurance 
company can properly refuse to defend.… It is 
the nature of the claim and not its merits that 
determines the duty to defend.

Wayne Twp. Bd. of Sch. Comm’rs v. Ind. Ins. Co., 650 
N.E.2d 1205, 1208 (Ind. Ct. App. 1995) (internal cita-
tions and quotation marks omitted). Subsequently, 
the Court of Appeals of Indiana noted that “the effect 
of Kopko’s holding is unclear regarding a complaint 
where there is an underlying factual dispute…. In 
addition, most recent cases ignore or do not discuss 
Kopko.” Monroe Guar. Ins. Co. v. Monroe, 677 N.E.2d 
620, 624 (Ind. Ct. App. 1997). The court then held 
that an insurer “has a duty to conduct a reasonable 
investigation into the facts underlying the complaint 
before it may refuse to defend the complaint.” Id.

While Indiana appellate courts appear to have 
decided to ignore Kopko’s declaration of the eight 
corners rule, Indiana federal courts have not been 
so quick to dismiss it. The Seventh Circuit described 
Kopko’s holding that an insurance company’s duty 
to defend is determined solely by the nature of the 
complaint as a “dramatic departure from prior cases 
decided by the Indiana Court of Appeals.” Fidelity 
& Guar. Ins. Underwriters v. Everett I. Brown Co., 
L.P., 25 F.3d 484, 489 (7th Cir. 1994). It also noted 
that subsequent Indiana appellate decisions had 
not followed Kopko. Nevertheless, it ruled that it 
was “bound to rely on the decision of the Indiana 
Supreme Court” and that the insurer was entitled 
to rely on the theory of the underlying complaint in 
determining the duty to defend. Id. In a later case, 
the Seventh Circuit again recognized the differing 
pronouncements by the Indiana courts on this issue, 
but concluded that while “Indiana’s courts may use 
differing language to describe the standard, we be-
lieve there is essentially only one standard—that the 
allegations of the complaint, including the facts al-
leged, give rise to a duty to defend whenever, if proved 
true, coverage would attach.” Federal Ins. Co. v. Stroh 
Brewing Co., 127 F.3d 563, 566 (7th Cir. 1997).

The Kopko decision’s adherence to the eight cor-
ners rule was later ignored by the Indiana Supreme 
Court when it decided an insurer’s duty to defend 
after considering extrinsic evidence. In Auto- Owners 
Insurance Co. v. Harvey, 842 N.E.2d 1279, 1291 (Ind. 
2006), the Indiana Supreme Court affirmed a trial 
court’s denial of summary judgment to an insurer on 
the question of the duty to defend after reviewing evi-
dence concerning the insured’s intent to cause injury, 
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including the insured’s statements that he did not 
intend to cause injury. In reaching its decision, the 
court did not address the question of whether it could 
consider extrinsic evidence in determining the duty 
to defend. However, a later Indiana appellate court 
opinion noted that the Supreme Court had “looked 
beyond the ‘eight corners’ of the insurance policy and 
the third-party complaint in determining the extent 
of the insured’s defense coverage.” Indiana Farmers 
Mut. Ins. Co. v. North Vernon Drop Forge, Inc., 917 
N.E.2d 1258, 1269 (Ind. Ct. App. 2009). The court 
went on to state that it understood Harvey “to permit 
consideration of extrinsic evidence to the underlying 
complaint when assessing an insurer’s duty to defend. 
And more specifically, we understand Harvey to per-
mit consideration of an insured’s self- serving testi-
mony denying intent and favoring coverage.” Id.

The rule permitting the use of extrinsic evidence 
goes both ways. Just as an insured can rely on extrin-
sic evidence to create a duty to defend, an insurer 
may “go beyond the face of the complaint, and refuse 
to defend based upon the factual underpinnings of 
the claim.” Cincinnati Ins. Co. v. Mallon, 409 N.E.2d 
1100, 1105 (Ind. Ct. App. 1980). Accord American 
Family Mut. Ins. Co. v. Bower, 752 F. Supp. 2d 957, 
966, n.7 (N.D. Ind. 2010); Jim Barna Log Sys. Mid-
west, Inc. v. General Cas. Ins. Co., 791 N.E.2d 816, 823 
(Ind. Ct. App. 2003).

What is the scope of an 
insurer’s duty to defend?
An insurance company is required to defend an en-
tire suit even though it may not be responsible for 
all of the damages assessed. Transamerica Ins. Servs. 
v. Kopko, 570 N.E.2d 1283, 1285 (Ind. 1991). If some 
counts of a complaint are covered, the insurer must 
defend the entire complaint, even though some counts 
may not be covered. Liberty Mut. Ins. Co. v. OSI Indus., 
Inc., 831 N.E.2d 192, 200 (Ind. Ct. App. 2005).

When is an insurer responsible 
for pre-tender costs?
An insurer is not obligated to pay the insured’s costs 
incurred before the insurer has notice of the claim. 
As one court stated, “an insurer’s duties under the 

policy do not arise unless and until the insurer 
has knowledge of the claim.” Travelers Ins. Cos. 
v. Maplehurst Farms, Inc., 953 N.E.2d 1153, 1160 
(Ind. Ct. App. 2011). The insurer does not need to 
prove that the insured’s late notice prejudiced the 
insurer to avoid liability for pre-tender defense costs 
because the duty to defend does not arise at all until 
the insured complies with the notice requirement. 
Dreaded, Inc. v. St. Paul Guardian Ins. Co., 904 
N.E.2d 1267, 1273 (Ind. 2009). This is true even when 
the insurer has been found to have breached the duty 
to defend. OSI Indus., Inc., 831 N.E.2d at 201.

What is the extent of an insurer’s 
obligation to defend when other 
insurers also have a duty to defend?
An insured cannot recover defense costs from an 
insurer that breached its duty to defend when those 
defense costs have already been paid by another 
insurer because the purpose of insurance is to cover 
the amount of the loss, “no more and no less,” sub-
ject to the policy limits. OSI Indus., Inc., 831 N.E.2d 
at 206 (quoting Beam v. Wausau Ins. Co., 765 N.E.2d 
524, 531 (Ind. 2002)). Otherwise, the insured would 
receive a double recovery. In OSI Industries, the 
insured sought to recover all of its attorneys’ fees 
from Liberty Mutual, although it had settled with 
another carrier which had also been found in breach 
of the duty to defend. The court affirmed the trial 
court’s order requiring Liberty Mutual to pay 50 per-
cent of the total defense costs.

Indiana courts have not addressed the question of 
how insurers should allocate the duty to defend when 
there is coverage from multiple primary insurers, 
either due to the fact that the insured has tendered to 
several insurers for a single loss or due to the fact that 
the occurrence spans multiple policy periods.

When is there a right to 
independent counsel?
When an insurer’s coverage position creates a conflict 
of interest, it should not defend, but should instead 
reimburse the insured’s personal counsel. Snodgrass 
v. Baize, 405 N.E.2d 48, 51 (Ind. Ct. App. 1980); 
American Family Mut. Ins. Co. v. C.M.A. Mortg., Inc., 
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682 F. Supp. 2d 879, 891 (S.D. Ind. 2010). In Snodgrass 
and American Family, the conflict involved allega-
tions of intentional conduct, which would not be cov-
ered, and negligent conduct, which would be covered.

Notably, many Indiana cases have language that 
suggests that an insurer must retain independent 
counsel whenever it defends subject to a reservation 
of rights. For example, one court stated:

[A]n insurer refusing to defend must protect 
its interest by either filing a declaratory judg-
ment action for a judicial determination of its 
obligations under the policy or hire indepen-
dent counsel and defend its insured under a 
reservation of rights.

Walton v. First Am. Title Ins. Co., 844 N.E.2d 143, 146 
(Ind. Ct. App. 2006). See also Liberty Mut. Ins. Co. 
v. Metzler, 586 N.E.2d 897, 902 (Ind. Ct. App. 1992); 
Gallant Ins. Co. v. Wilkerson, 720 N.E.2d 1223, 1227 
(Ind. Ct. App. 1999). None of these cases have stated, 
however, that the “independent counsel” means 
counsel chosen by the insured. The only cases in 
which the courts have required the insurer to allow 
the insured to choose its own counsel are those in 
which the insurer’s reservation of rights creates a 
conflict of interest, such as in cases involving allega-
tions of both intentional and negligent conduct.

What right of recoupment of defense 
costs exists for an insurer?
Indiana courts have not considered the question of 
whether an insurer can recoup defense costs from 
an insured if it is later found that there was no duty 
to defend.

What are the consequences of an 
insurer’s wrongful failure to defend?
If an insurer determines that it has no duty to 
defend, it must protect its interests by bringing an 
action seeking a declaration of its duty to defend 
or must defend subject to a reservation of rights. 
Employers Ins., 716 N.E.2d at 1025. If it refuses to do 
either, it does so at its peril. Id. Indiana courts are 
less clear, however, in defining the precise peril faced 
by the insurer if it fails to either defend or bring a 
declaratory action.

One peril faced by an insurer that wrongfully 
denies a defense is that it will be bound by the results 
of the underlying case. In Metzler, the Court of 
Appeals of Indiana found that Liberty Mutual was 
collaterally estopped from challenging the finding 
in the underlying case that the insured had acted 
negligently, rather than intentionally, when it failed 
to defend the insured or seek a declaratory judg-
ment action, despite the fact that the insured had 
been convicted criminally of acting intentionally. 
586 N.E.2d at 902. Another court stated that if the 
insurer breaches its duty to defend, it will be bound 
at least to the matters necessarily determined in the 
underlying suit. State Farm Fire & Cas. Co. v. T.B., 
762 N.E.2d 1227, 1231 (Ind. 2002).

The Seventh Circuit has ruled that under Indiana 
law, an insurer will be barred from recourse to its 
exclusions if it wrongfully denies coverage and fails 
to either defend or file a declaratory judgment action. 
Federal Ins. Co. v. Stroh Brewing Co., 127 F.3d 563, 
571 (7th Cir. 1997) (finding that insurer delayed six 
months before filing declaratory action). The Stroh 
decision was based on two Indiana Appellate Court 
cases. In the first, Indiana Insurance Co. v. Ivetich, the 
court ruled that the insurer could not deny coverage 
to its insured for two settlements entered into by the 
insured after the insurer had previously denied cover-
age to the insured and had suggested that, if the two 
third party claimants presented a claim, the insured 
should refer the claimants to the insurer. 445 N.E.2d 
110, 112 (Ind. Ct. App. 1983). The insurer sent letters 
to the two claimants saying the same thing. The in-
sured decided to settle with the claimants and pay for 
the loss because of its concern that it would lose two 
of its largest customers, and then sued the insurer. 
The insurer argued that the insured failed to comply 
with certain conditions precedent of the policy. The 
court stated, “when an insurer induces the insured to 
effect self-help to protect himself, it cannot then hide 
behind the language of the insurance policy to avoid 
its duty to defend or insure.” Id. (citing American 
Family Mut. Ins. Co. v Kivela, 408 N.E.2d 805 (Ind. 
Ct. App. 1980)) (emphasis in original).

Similarly, in American Family Mutual Insurance 
Co. v. Kivela, the court found that an insurer that 
had wrongfully refused to defend its insured could 
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not rely on the voluntary payments provision when 
the insured entered into a consent judgment in 
favor of the plaintiffs, which could only be satisfied 
by the insurance policy. 408 N.E.2d at 812–13. The 
court ruled that “an insurer may not hide behind the 
‘legally obligated to pay’ language of the policy after 
it abandons its insured and the insured settles the 
claim against him by agreement.” Id. at 813.

In Federated Rural Electric Insurance Exchange 
v. National Farmers Union Property & Casualty Co., 
the court referenced the rule that if an insurer “fails 
to defend under a reservation of rights or to seek a 
declaratory judgment that there is no coverage and 
is later found to have wrongfully denied coverage, 
the insurer may be estopped from raising policy 
defenses to coverage.” 805 N.E.2d 456, 468 (Ind. Ct. 
App. 2004) (quoting Recticel Foam Corp., 716 N.E.2d 
at 1028 n. 16 (Ind. Ct. App. 1999)). The court based 
this decision on an Illinois Supreme Court decision 
applying the estoppel doctrine, Employers Ins. of 
Wausau v. Ehlco Liquidating Trust, 708 N.E.2d 1122 
(Ill. 1999), and the Seventh Circuit decision in Stroh 
Brewing Co. However, the appellate court’s opin-
ion in Federated Rural was vacated by the Indiana 
Supreme Court when the parties settled the case 
after the Supreme Court had accepted a petition to 
transfer. Federated Rural Elec. Ins. Exch. v. Nat’l 
Farmers Union Prop. & Cas. Co., 816 N.E.2d 1157 
(Ind. 2004).

On the other hand, in Foreman v. Jongkind Bros., 
the court ruled that an insurer that failed to either 
defend or seek a declaratory judgment could raise 
defenses to coverage that were not based on attack-
ing the underlying judgment. 625 N.E.2d 463 (Ind. 
Ct. App. 1993). The court distinguished between 
a defense to coverage based on the argument that 
the insured was not at fault or on the nature of the 
damages awarded by the underlying judgment and a 
defense to coverage based on the denial that the type 
of damages incurred as outlined in the default judg-
ment were covered by the policy. Since the question 
of whether the type of damages incurred was cov-
ered had not been decided by the underlying case, 
the insurer was not estopped from denying coverage. 
Id. at 469.

Also, one appellate court in Indiana ruled that an 
insurer will not be estopped from denying coverage 
where, rather than denying coverage it concedes that 
it has a duty to defend, but then does not participate 
in the defense. In Federated Rural Electric Insurance 
Exchange v. National Farmers Union Property & 
Casualty Co., 805 N.E.2d 456 (Ind. Ct. App. 2004) 
(opinion vacated due to settlement), the insured 
was defended by one insurer, while another insurer 
conceded coverage but did not participate in the 
defense. 805 N.E.2d at 468. The court distinguished 
cases in which the insurer was estopped because it 
wrongfully denied coverage and failed to either file 
a declaratory action or defend under a reservation 
of rights. The court stated, “[w]hile we in no way 
endorse [the insurer’s] actions, the bottom line is 
that [the insurer] has not denied that its policies 
were triggered or that those policies covered the 
[insured’s] loss. Thus, [the other insurer’s] attempts 
to apply estoppel under these circumstances must 
fail.” Id. at 469. Notably, the precedential value of 
this decision is questionable, since the Indiana 
Supreme Court vacated the opinion when it granted 
transfer, but the parties settled the case before the 
Indiana Supreme Court could issue its opinion. 816 
N.E.2d 1157 (Ind. 2004).

Where an insured undertakes the defense of a 
suit with no expectation that the insurer will reim-
burse it for the costs of defense, the fees incurred by 
the insured are presumed to have been reasonable. 
The insurer cannot “second guess the work done or 
amounts paid where it has failed to accept its defense 
duty.” Thomson Inc. v. Ins. Co. of N. Am., 11 N.E.3d 
982, 1024 (Ind. Ct. App. 2014).

What terminates an insurer’s 
duty to defend?
Payment of the policy limit to settle a claim termi-
nates the duty to defend, even though other claims 
are subsequently filed with respect to the same 
occurrence. Dowell v. Am. Modern Home Ins. Co., 
994 N.E.2d 761 (Ind. Ct. App. 2013) (unpublished 
opinion). Also, filing an interpleader and uncon-
ditionally paying the insurer’s policy limits to the 
court terminates the duty to defend where the policy 
provides that there will be no duty to defend after 
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the policy limit has been paid. Abstract & Title Guar. 
Co. v. Chicago Ins. Co., 489 F.3d 808, 811–12 (7th Cir. 
2007) (Indiana law); Mahan, 862 N.E.2d at 676–77.

An insurer can also terminate its duty to defend 
by paying a judgment with respect to all of the 
covered counts of a complaint, even though it does 
not satisfy the punitive damages award against the 
insured. Executive Builders, Inc. v. Motorists Ins. 
Cos., No. IP00-00180C-T/G, 2001 U.S. Dist. Lexis 
6775 (S.D. Ind. Mar. 30, 2001). In Executive Builders, 
the court considered a situation in which a judgment 
had been entered against the insured for both com-
pensatory and punitive damages. After assessing its 
likelihood of success on appeal, the insurer decided 
to pay the compensatory portion of the award and 
withdraw from the defense since the punitive dam-
ages were not insurable under Indiana law. The court 
concluded that the Indiana Supreme Court would 
follow the majority of decisions and hold that the 
insurer has no duty to defend a claim for punitive 
damages and prosecute an appeal when that claim is 
the only remaining claim. Id. at *17–18.

If there is no duty to defend, can the 
insurer have a duty to indemnify?
Since the duty to defend is broader than the duty to 
indemnify, it “is axiomatic that an insurer which 
has no duty to defend has no duty to indemnify 
its insured either.” Pekin Ins. Co. v. Main St. Con-
str., Inc., No. 1:06-cv-0961-TAB-DFH, 2007 U.S. 
Dist. Lexis 40508, at *11 (S.D. Ind. June 1, 2007); 
see also Dave’s Detailing, Inc. v. Catlin Ins. Co., No. 
1:11-cv-1585-RLY-DKL, 2013 U.S. Dist. Lexis 108631 
(S.D. Ind. Aug. 2, 2013); National Union Fire Ins. Co. 
of Pittsburgh, PA v. Mead Johnson & Co., 913 F. Supp. 
2d 682, 688 (S.D. Ind. 2012).

Are there any other notable cases or 
issues regarding the duty to defend that 
are important to the law of this state?
Not applicable.
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