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What triggers an insurer’s 
duty to defend?
An insurer has a duty to defend when the allegations 
in the complaint potentially or arguably fall within 
the policy’s coverage. Willoughby Hills v. Cincin-
nati Ins. Co., 9 Ohio St. 3d 177, 180, 459 N.E.2d 555, 
558 (1984); see also, e.g., Preferred Mut. Ins. Co. v. 
Thompson, 23 Ohio St. 3d 78, 81–82, 491 N.E.2d 688, 
691 (1986) (holding that if a claimant’s complaint 
for personal injuries includes both an intentional 
tort claim and a claim for negligence, the insurer 
may not rely on an “expected or intended” injury 
exclusion to avoid its duty to defend). Conversely, if 
a claimant’s allegations clearly and indisputably fall 
outside the scope of coverage provided by the policy, 
then the insurer has no duty to defend. Cincinnati 
Indem. Co. v. Martin, 85 Ohio St. 3d 604, 605, 710 
N.E.2d 677, 678 (1999). That includes (1) claims that 
clearly fall within a policy exclusion, Zanco, Inc. 
v. Michigan Mut. Ins. Co., 11 Ohio St. 3d 114, 464 
N.E.2d 513 (1984), and (2) claims characterized as 
covered claims even when the facts, construed in the 
light most favorable to the insured, reveal there is no 
coverage, Allstate Ins. Co. v. Lobracco, Nos. 92-AP-
649, 92-AP-650, 1992 WL 356270 (Ohio Ct. App. 
Nov. 24, 1992); State Auto Ins. Cos. v. Manning, No. 
96-G-2000, 1997 WL 531234, at *7 (Ohio Ct. App. 
Aug. 29, 1997) (“Even though the Blakes characterize 
Manning’s actions as ‘negligent’ in their complaint, 
this does not give rise to a question of fact as to 
Manning’s intent, for the mere insinuation of negli-
gence in a civil complaint cannot transform what are 
essentially intentional torts into something ‘acciden-
tal’ that might be covered by insurance.”) (internal 
citations omitted).

When assessing whether there is a duty to defend, 
Ohio courts distinguish between policies where 

(1) the insurer promises to provide a defense even if 
the claimants’ allegations are “groundless, false or 
fraudulent” and (2) those that do not include such a 
promise. Preferred Risk Ins. Co. v. Gill, 30 Ohio St. 3d 
108, 113–14, 507 N.E.2d 1118, 1123 (1987). In the for-
mer, an insurer’s duty to defend is determined based 
on the allegations in the complaint. 30 Ohio St. 3d at 
114, 507 N.E.2d at 1124. In the latter, “the true facts 
are determinative of the duty to defend.” Id. In such 
cases, an insurer may file a declaratory judgment 
action to prove that allegations in the complaint that 
would otherwise invoke the insurer’s duty to defend 
are groundless, false, or fraudulent, thus negating an 
obligation to defend. Preferred Risk, 30 Ohio St. 3d at 
114–15, 507 N.E.2d at 1124.

The duty to defend is triggered when the insured 
demands a defense. Twin Maples Veterinary Hosp. v. 
Cincinnati Ins. Co., 159 Ohio App. 3d 590, 824 N.E.2d 
1027 (2005) (quoting GuideOne Mut. Ins. Co. v. Reno, 
No. 01-CA-68, 2002-Ohio-2057, 2002 WL 857682 
(Ohio Ct. App. April 26, 2002)). While the Ohio 
Supreme Court has not addressed the issue, some 
courts have held that an insurer’s duty to provide a 
defense is not triggered if the insurer only receives 
notice from a non- insured third-party. E.g., Hun-
sicker v. Buckeye Union Cas. Co., 95 Ohio App. 241, 
243–44, 118 N.E.2d 922, 923–24 (1953) (recognizing 
the policy provided who must give notice and how).

What type of proceedings 
must an insurer defend?
The terms of the policy will determine the types 
of proceedings for which an insurer has a duty to 
defend. For example, under an Employment Prac-
tices and Liability policy, an insurer may have a duty 
to defend its insured against administrative charges 
and complaints. E.g., Certain Underwriters at Lloyds 
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of London v. Jeff Wyler Dealer Grp., Inc., No. C-1-05-
572, 2007 WL 1989836, at *2 (S.D. Ohio July 9, 2007).

When is extrinsic evidence 
used to determine whether an 
insurer has a duty to defend?
If the policy does not promise to defend “groundless, 
false or fraudulent claims,” an insurer may initiate a 
declaratory judgment action to challenge the truth of 
alleged facts that would otherwise invoke the insur-
er’s duty to defend. Preferred Risk, 30 Ohio St. 3d at 
113–14, 507 N.E.2d at 1123. Extrinsic evidence may 
be introduced during such proceedings. Id.

With regard to an insured’s ability to use extrin-
sic evidence to prove a duty to defend exists, in 
Willoughby Hills, the Ohio Supreme Court held that 
“the ‘scope of the allegations’ may encompass mat-
ters well outside the four corners of the pleadings.” 
9 Ohio St. 3d at 180, 459 N.E.2d at 558. Based on 
that language, appellate courts have determined 
that insureds may use extrinsic evidence in cover-
age disputes where the complaint only arguably or 
potentially states a covered claim. E.g., Motorists 
Mut. Co. v. National Dairy Herd Improvement Ass’n, 
Inc., 141 Ohio App. 3d 269, 279, 750 N.E.2d 1169, 
1176–77 (2001); Hahn’s Elec. Co. v. Cochran, Nos. 
01AP-1391, 01AP-1394, 2002-Ohio-5009, ¶20, 2002 
WL 31111850 (Ohio Ct. App. Sept. 24, 2002). As a 
practical matter, the value of extrinsic evidence to 
the insured is questionable since insurers have a 
duty to provide a defense if the allegations arguably 
or potentially fall within the scope of coverage. Wil-
loughby Hills, 9 Ohio St. 3d at 178–79, 459 N.E.2d 
at 557.

What is the scope of an 
insurer’s duty to defend?
The Ohio Supreme Court has held that “[o]nce an 
insurer must defend one claim within a complaint, 
it must defend the insured on all the other claims 
within the complaint, even if they bear no relation to 
the insurance- policy coverage.” City of Sharonville v. 
American Emp’rs Ins. Co., 109 Ohio St. 3d 186, 189, 
846 N.E.2d 833, 837 (2006) (citing Thompson, 23 
Ohio St. 3d at 80, 491 N.E.2d at 690). In Thompson, 

however, the Ohio Supreme Court limited its deci-
sion to claims arising from the same occurrence, 
specifically holding that “[w]hen a complaint against 
an insured states both negligence and intentional 
tort claims that are based upon the same occurrence, 
the insurance company that is contractually obli-
gated to defend the insured in negligence actions is 
required to make a defense as to both claims against 
the insured, regardless of the ultimate outcome 
of the action or the insurance company’s ultimate 
liability to the insured.” 23 Ohio St. 3d at 80, 491 
N.E.2d at 690 (emphasis added). Thus, an insurer 
does not have a duty to defend an entire action if it 
involves non- covered claims arising from a separate 
occurrence. E.g., Sanborn Plastics Corp. v. St. Paul 
Fire & Marine Ins. Co., 84 Ohio App. 3d 302, 313, 616 
N.E.2d 988, 996 (1993).

Barring policy language to the contrary, an 
insurer’s duty to defend does not include a duty to 
prosecute counterclaims on behalf of the insured. 
Red Head Brass, Inc. v. Buckeye Union Ins. Co., 
135 Ohio App. 3d 616, 735 N.E.2d 48 (1999). That 
is because the terms “defend” and “defense,” by 
their plain and ordinary meanings, refer to “the act 
of defending as opposed to attack.” Id. at 628, 735 
N.E.2d at 57.

When is an insurer responsible 
for pre-tender defense costs?
An insurer’s duty to defend arises after it receives 
notice of the claim from the insured. See Twin 
Maples Veterinary Hosp., 159 Ohio App. 3d 590, 824 
N.E.2d 1027; GuideOne Mut. Ins. Co., 2002-Ohio-
2057, 2002 WL 857682. Standard policy provisions 
typically exclude coverage for any costs incurred by 
the insured prior to providing notice to the insurer 
(i.e., without the insurer’s consent), and Ohio courts 
have specifically held that if an insured breaches its 
obligation to provide timely notice of a claim, the 
insurer has no obligation to cover pre-tender defense 
costs incurred by the insured, even if the insurer was 
not prejudiced by the delay. Dover Lake Park, Inc. v. 
Scottsdale Ins. Co., No. 21324, 2003-Ohio-3312, ¶15, 
2003 WL 21458956 (Ohio Ct. App. June 25, 2003).
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What is the extent of an insurer’s 
obligation to defend when other 
insurers also have a duty to defend?
The extent of an insurer’s obligations will depend on 
the nature of the insured event, the language of the 
policy, and the language of other potentially applica-
ble policies.

When the claim involves long-term exposure and/
or a delayed injury (e.g., asbestos or pollution- related 
claims) and implicates numerous policies over mul-
tiple policy periods, Ohio follows the “all-sums” 
approach. That is, the insured may select a single 
insurer to provide a defense, subject to policy limits. 
Pennsylvania Gen. Ins. Co. v. Park-Ohio Indus., Inc., 
126 Ohio St. 3d 98, 930 N.E.2d 800 (2010) (citing 
Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 
95 Ohio St. 3d 512, 769 N.E.2d 835 (2002)). “Under 
the all-sums approach, only the insurer selected by 
the insured defends the insured and participates in 
the underlying tort-claim litigation.” Pennsylvania 
Gen. Ins. Co. v. Park-Ohio Indus., Inc., 179 Ohio App. 
3d 385, 395, 902 N.E.2d 53, 60–61 (2008) (citing 
Keene Corp. v. Ins. Co. of N. Am., 667 F.2d 1034, 1051 
(D.C. Cir. 1981)).

When the all-sums approach does not apply, 
the interplay between policies hinges on the terms 
of the individual policies. If two or more insurers 
have contracted to fully cover a loss, subject to pol-
icy limits, and one of the insurers pays the entire 
amount of the loss, that insurer may pursue a cause 
of action against the other insurer(s) to recover the 
proportional amount(s) owed. Farm Bureau Mut. 
Auto Ins. Co. v. Buckeye Union Ins. Co., 147 Ohio St. 
79, 84–85, 67 N.E.2d 906, 909 (1946). For example, if 
Policy A provides $10,000 in coverage, Policy B pro-
vides $5,000 in coverage, and Policy A’s insurer pays 
$4,500, Policy A’s insurer may recover $1,500 from 
Policy B’s insurer. If, however, an insurer contracted 
to pay only a proportion of the loss but nevertheless 
pays the entire loss, then it has no cause of action 
against any other insurers. Id. at 910. Similarly, if 
an insurer provides a defense it has no obligation to 
provide, it has no right to contribution from other 
insurers. See Owners Ins. Co. v. Nationwide Ins. Co., 
167 Ohio App. 3d 276, 854 N.E.2d 1120, 1123 (2006).

When is there a right to 
independent counsel?
An insured has a right to private counsel if the 
insurer cannot defend the insured and protect its 
own interests. Red Head Brass, Inc. v. Buckeye Union 
Ins. Co., 135 Ohio App. 3d, 616, 626, 735 N.E.2d 48, 
55 (1999). A conflict of interest can arise when an 
insurer assumes control of the defense but intends 
to subsequently challenge whether it has a duty to 
indemnify the insured. Dietz- Barton v. Smythe, 
Cramer Co., 139 Ohio App. 3d 337, 344, 743 N.E.2d 
960, 966 (2000) (citing Collins v. Grange Mut. Cas. 
Co., 124 Ohio App. 3d 574, 577, 706 N.E.2d 856, 858 
(1997)). If the interests of the insured and the insurer 
are mutually exclusive, the insurer has an obligation 
to pay for the insured’s independent counsel. Red 
Head Brass, Inc., 135 Ohio App. 3d at 626, 735 N.E.2d 
at 55 (citing Socony- Vacuum Oil Co. v. Continental 
Cas. Co., 144 Ohio St. 382, 59 N.E.2d 199 (1945)). But, 
an insurer can “defend the action [and] reserve its 
rights to indemnification” by issuing a reservation 
of rights letter at the outset of the litigation. Dietz- 
Barton, 139 Ohio App. 3d at 345, 743 N.E.2d at 966.

What right of recoupment of defense 
costs exists for an insurer?
Ohio courts have not explicitly addressed whether an 
insurer may recover defense costs if it is eventually 
determined there is no coverage under the policy. 
Federal courts interpreting Ohio law have held 
that an insurer is entitled to recoup defense costs 
if the insurer “(1) timely and explicitly reserve[s] 
its right to recoup costs and (2) provide[s] specific 
and adequate notice of the possibility of reimburse-
ment.” American Motorist Ins. Co. v. Custom Rubber 
Extrusions, Inc., No. 1:05cv2331, 2006 WL 2460861, 
at *9 (N.D. Ohio Aug. 23, 2006) (citing United Nat’l 
Ins. Co. v. SST Fitness Corp., 309 F.3d 914, 919 (6th 
Cir. 2002)).

What are the consequences of an 
insurer’s wrongful failure to defend?
If an insurer wrongfully refuses to defend a claim, 
it may not be held liable for punitive damages if the 
insurer had reasonable justification for its position 
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because “there cannot be ‘hatred, ill-will or spirit of 
revenge’ when one’s actions are based on circum-
stances that furnish reasonable justification for the 
same.” Schuetz v. State Farm Fire & Cas. Co., 147 
Ohio Misc. 2d 22, ¶84, 890 N.E.2d 374, 396–97 (Ct. 
Com. Pl. 2007) (quoting Preston v. Murty, 32 Ohio St. 
3d 334, 335, 512 N.E.2d 1174, 1175 (1987); Helmick 
v. Republic- Franklin Ins. Co., 39 Ohio St. 3d 71, 76, 
529 N.E.2d 464, 469 (1988)). Punitive damages must 
be based on a finding of “actual malice,” which is 
either “(1) that state of mind under which a person’s 
conduct is characterized by hatred, ill will, or a spirit 
of revenge or (2) a conscious disregard for the rights 
and safety of other persons that has a great probabil-
ity of causing substantial harm.” Helmick, 39 Ohio 
St. 3d at 76, 529 N.E.2d at 469.

With regard to attorneys’ fees, Ohio Rev. Code 
§2721.16 prohibits an award of attorneys’ fees in 
conjunction with claims for declaratory relief unless 
such an award is explicitly authorized by another 
section of the Revised Code or the Civil Rules, or an 
award for punitive or exemplary damages is given. 
Consequently, an award of attorneys’ fees also hinges 
on a showing of actual malice.

Separately, an insurer who wrongfully refuses 
to defend a claim cannot challenge the reasonable-
ness of any settlement entered into by the insured 
after the insurer denied coverage. Sanderson v. Ohio 
Edison Co., 69 Ohio St. 3d 582, 586, 635 N.E.2d 
19, 23–24 (1994) (“Where an insurer unjustifiably 
refuses to defend an action, leaving the insureds to 
fend for themselves, the insureds are at liberty to 
make a reasonable settlement without prejudice to 
their rights under the contract. By abandoning the 
insureds to their own devices in resolving the suit, 
the insurer voluntarily forgoes the right to control 
the litigation and, consequently, will not be heard 
to complain concerning the resolution of the action 
in the absence of a showing of fraud, even if liabil-
ity is conceded by the insureds as a part of settle-
ment negotiations.”).

What terminates an insurer’s 
duty to defend?
An insurer’s duty to defend continues “‘until such a 
time as the claim against the insured is confined to a 
recovery that the policy does not cover.’” Willoughby 
Hills, 9 Ohio St. 2d at 179, 459 N.E.2d at 558 (quoting 
Solo Cup Co. v. Fed. Ins. Co., 619 F.2d 1178, 1185 (7th 
Cir. 1980)). When the complaint contains covered 
claims, an insurer’s “duty to defend continues until 
there is a final judgment on the covered claims.” 
Sandusky v. Coregis Ins. Co., 192 F. App’x 355, 362 
(6th Cir. 2006) (holding that summary judgment is 
not a final order that extinguishes an insurer’s duty 
to defend).

Policy limits may also impact the duration of an 
insurer’s duty to defend. If the policy provides that 
the insurer may withdraw after exhausting its policy 
limits, the insurer may withdraw under such cir-
cumstances even if covered claims remain pending. 
E.g., Vorhees v. Cincinnati Ins. Co., No. 91-CA-66, 
1992 WL 302440, at *2 (Ohio Ct. App. 1992); but 
see Grange Mut. Cas. Co. v. Rosko, 146 Ohio App. 3d 
698, 712, 767 N.E.2d 1225, 1236 (2001) (holding the 
insurer had a continuing duty to defend because 
the policy language required the insurer to “defend 
liability claims in addition to the policy limits”) 
(emphasis in original). In National Casualty Co. v. 
Insurance Co. of North America, the court held the 
insurer could not simply tender its policy limit to 
the court and walk away from its duty to defend its 
insured, but the court did not clarify if the costs 
incurred defending the insured counted toward the 
policy limit (as in Vorhees) or were altogether sepa-
rate (as in Rosko). 230 F. Supp. 617, 622 (N.D. Ohio 
1964). So, whether an insurer can avoid any further 
duty to defend by simply tendering the policy limit 
to the court and walking away would likely depend 
on whether the policy permits the insurer to apply 
defense costs toward policy limits and subsequently 
withdraw after reaching policy limits.
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If there is no duty to defend, can the 
insurer have a duty to indemnify?
Theoretically, an insurer may have a duty to indem-
nify even if it has no duty to defend. A duty to 
indemnify may arise if the evidence presented at 
trial proves that, notwithstanding the allegations in 
the complaint, one or more claims is covered under 
the policy. See Riverside Ins. Co. v. Wiland, 16 Ohio 
App. 3d 23, 26, 474 N.E.2d 371, 375 (1984) (finding 
that although the insurer had a duty to defend, it 
noted that even absent such a duty, the insurer could 
still have a duty to provide indemnification).

Are there any other notable cases 
or issues regarding the duty to 
defend that are important to 
the law of this jurisdiction?
None.
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