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PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Delaware?
Delaware does not recognize strict liability with regard to products sold in Delaware. The duty to warn of 
defects in products sold in Delaware is based upon negligence. Cline v. Prowler Indus. of Md., Inc., 418 A.2d 
968 (Del. 1980). In Cline v. Prowler Indus. of Md., Inc., the Delaware Supreme Court expressly rejected the 
doctrine of strict tort liability in the sales context. Concerned that it “would be engaging in impermissible 
judicial legislation,” the Court held that Delaware’s version of the Uniform Commercial Code preempted any 
strict liability claim. See also Smith v. DaimlerChrysler Corp., C.A. No. 94C-12-002JEB, 2002 WL 31814534 
(Del. Super. Nov. 20, 2002); White v. APP Pharm. LLC, No. CIV. A. N10C-04-061CLS, 2011 WL 2176151 (Del. 
Super. Apr. 7, 2011) and Courtney v. Intuitive Surgical, Inc., CV N15C-01-027 CLS, 2015 WL 6671558 (Del. 
Super. Oct. 30, 2015).

It is well recognized that in a negligence case under Delaware law, a plaintiff must establish a duty, 
breach of that duty, proximate cause and damages. See, Hubscher v. Pantzer Mgmt. Co., Slip op. at 4, C.A. No. 
93-244-SLR, (D. Del. Aug. 25, 1995); Croom v. Pressley, Slip op. at 4, C.A. No. 93C-01-026, (Del. Super. July 29, 
1994). These elements must be established by a plaintiff for “defective design” and “duty to warn” claims in a 
product liability action. Macey v. AAA-1 Pool Builders & Serv. Co., 1993 WL 189481, C.A. No. 88C-JN-10 (Del. 
Super. Apr. 30, 1993). Proof that a product is defective necessitates more than merely showing that the prod-
uct brought about an injury.
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9. PRODUCTS LIABILITY

Negligent Manufacture of a Defective Product §9.1

NEGLIGENT MANUFACTURE OF A DEFECTIVE PRODUCT

A manufacturer of a product such as [__identify product__] owes a duty to the public and to any users 
of the product to exercise reasonable care, skill, and diligence in making the product.

A manufacturer is negligent if it fails to exercise reasonable care in making its product so that the 
product contains a manufacturing defect when placed into the stream of commerce. The mere fact that 
an accident occurs or that the product is defective does not mean that the manufacturer was negligent. 
The test is whether [defendant’s name] used the reasonable skill, care, and diligence of an ordinarily 
prudent manufacturer in making the product.

Del. P.J.I. Civ. §9.1.
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9. PRODUCTS LIABILITY

Manufacturer / Seller’s Duty to Warn - Consumer Goods §9.3

MANUFACTURER / SELLER OF CONSUMER GOODS - DUTY TO WARN

A [__manufacturer / seller__] must warn about the risks of its product when it knows, or should 
know, that the product involves a risk of harm when used for the purpose supplied. The standard for 
determining the manufacturer’s duty to warn is whatever a reasonably prudent manufacturer engaged 
in the same activity would have done. The duty extends not only to the immediate purchaser but also to 
anyone else who might ordinarily have a risk of harm.

This duty to warn exists only when the [__manufacturer / seller__] has reason to believe that the 
product’s users are not aware of the risk of harm. There is no duty to warn when the user has actual 
knowledge of the danger. A manufacturer is not required to warn of obvious risks that are generally 
known and recognized.

Del. P.J.I. Civ. §9.3.

Relationship between Duty to Warn and Duty of Safe Design
Manufacturer must have a formula, plan or design which would produce article which is safe for its reason-
able use. 6 Del. C. §2-318. Nacci v. Volkswagen of Am., Inc., 325 A.2d 617 (Del. Super. 1974), citing Restatement 
(Second) of Torts §395 (1965), cmt. f.

A manufacturer owes a duty to use reasonable care, skill, and diligence in designing its product so as 
to minimize all foreseeable risks. A manufacturer must reasonably anticipate the environment in which the 
product is normally used and must design the product to minimize foreseeable risks of harm that may result 
from using the product in such an environment. Although a manufacturer has a duty to exercise reasonable 
care, the manufacturer is not required to design a product that is foolproof or incapable of producing injury. 
McLaughlin v. Dover Downs, Inc., No. CIV.A. 04C-03-013JTV, 2008 WL 2943392 (Del. Super. Ct. July 17, 
2008), aff’d, 974 A.2d 858 (Del. 2009).

In Delaware, a product is defective in design where it is not reasonably fit for its intended purpose and 
where the design has created a risk of harm which is so probable that an ordinary prudent person, acting as 
the product’s manufacturer, would pursue a different available design to substantially lessen the probability 
of harm. Dillon v. Gen. Motors Corp., 315 A.2d 732, 736 (Del. Super. 1974), aff’d, 367 A.2d 1020 (Del. 1976); 
Nacci v. Volkswagen of Am., Inc., 325 A.2d 617, 620 (Del. Super. 1974).

However, strict liability is recognized in rented products. Martin v. Ryder Truck Rental, Inc., 353 A.2d 
581 (Del. 1976); Golt v. Sports Complex, Inc., 644 A. 2d 989 (Del. Super. 1994). The court has also applied 
strict liability to products provided under contract for a particular purpose but not sold, such as provision of 
demonstrator car to a salesman. Beattie v. Beattie, 786 A.2d 549 (Del. Super. 2001).

Theories of Liability (Including Restatement)
Despite rejecting strict liability in the sales of products, Delaware generally follows the Restatement of Torts 
in other matters. Delaware law pertaining to the duty of a manufacturer to warn purchasers of inherent 
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dangers in its products follows the Restatement (Second) of Torts §388 (1965), which provides that a manu-
facturer’s warning to a third person is required when it: “(a) knows or has reason to know that the chattel 
is or is likely to be dangerous for the use for which it is supplied, and (b) has no reason to believe that those 
for whose use the chattel is supplied will realize its dangerous condition, and (c) fails to exercise reasonable 
care to inform them of its dangerous condition or of the facts which make it likely to be dangerous.” Betts v. 
Robertshaw Controls Co., No. CIV. A. 89C-08-028, 1992 WL 436727 at *2, (Del. Super. Dec. 28, 1992), quoting 
Restatement (Second) of Torts §388 (1965).

Delaware courts interpreting this provision have held that “the standard for determining the duty of 
a manufacturer to warn is that which a reasonable (or reasonably prudent) person engaged in that activity 
would have done, taking into consideration the pertinent circumstances at that time.” Graham v. Pittsburgh 
Corning Corp., 593 A.2d 567, 571 (Del. Super. 1990). Delaware courts have further held that a manufacturer is 
not required to warn a consumer about potential harm which is open and obvious to the user of the product. 
Farm Family Mut. Ins. Co. v. Perdue, Inc., 608 A.2d 726 at *2 (Del. 1992). (“Under Delaware law, the duty to 
warn extends only to those who can reasonably be assumed to be ignorant of the danger.”). Under Delaware 
law, the existence of a duty to warn is a question of law for the court. Macey v. AAA-1 Pool Builders & Serv. 
Co., No. CIV. A. 88C-JN-10, 1993 WL 189481 (Del. Super. Apr. 30, 1993), Allen v. Int’l Bus. Machines Corp., 
No. CIV.A. 94-264 JJF, 1997 WL 34501372 (Del. Super. Dec. 18, 1997).

The duty to warn arises when a manufacturer of a product which, to his knowledge, involves dangers to 
users, places that product in the stream of commerce. Wilhelm v. Globe Solvent Co., 373 A.2d 218, 223 (Del. 
Super. 1977), aff’d. in part and rev’d. in part, 411 A.2d 611 (Del. 1979). However, the duty to warn extends 
only to those who can reasonably be assumed to be ignorant of the danger. Id. at 223. Where the user has 
actual knowledge of the alleged danger, there is no duty to warn. Id. at 223 [citing Morocco v. Northwest Eng’g 
Co., 310 F.2d 809 (6th Cir. 1962)]; Steffen v. Colt Indus. Operating Corp., No. C.A. 85C-MR-18, 1987 WL 8689 
(Del. Super. Feb. 4, 1987).

The Delaware courts have considered, but not adopted, the “unavoidably dangerous” or “inherently dan-
gerous” product doctrine. In Hammond v. Colt Indus. Operating Corp., 565 A.2d 558 (Del. Super. 1989), the 
Superior Court rejected the claim that a firearm or its marketing are inherently dangerous, holding that only 
the use of the firearm could be considered inherently dangerous:

Since the Supreme Court’s decision in Cline v. Prowler Industries of Md., Inc., 418 A.2d 968 (Del. Supr. 
1980), Delaware courts have refused to extend strict liability to cases involving the sale of a product 
even where it is alleged that the product is inherently dangerous. Bell v. Celotex Corporation, 1988 WL 
7623 (Del. Super. 1988); In re Asbestos Litigation, Civil Action No. 79C-DE-125, Poppiti, J. (Del. Super. 
September 30, 1985) (Order) (application for certification of interlocutory appeal denied); Bradley v. 
Pittsburgh Corning Corp., 505 A.2d 451 (Del. Supr. 1985) (Order); Comegys v. Dorsey, Cloroben and 
Speakman, Civil Action No. 77C-SE-23, O’Hara, J. (Del. Super. 1981) (Letter op.).

I am not persuaded by plaintiffs’ assertion that the Bell decision supports a cause of action based on 
strict liability in cases involving the sale of an inherently dangerous product. While Judge Taylor ana-
lyzed plaintiffs’ claims in that case under the factors enumerated in §520 before concluding that the 
sale of asbestos products was not an abnormally dangerous activity, his holding was also based on the 
fact that a long line of Delaware cases had rejected the concept of strict liability in the realm of sales. 
Bell, supra. See, Johnson v. Hockessin Tractor, Inc., 420 A.2d 154 (Del. Supr. 1980) (The doctrine of strict 
liability has been pre-empted in this State in sales cases by the adoption of the Uniform Commercial 
Code); In re Asbestos Litigation, supra (Sale of a product containing an inherently dangerous substance 
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does not remove that sale from the line of cases which have found strict liability to be inapplicable to 
sales); Comegys, supra, (Delaware law in Cline rejecting strict liability applies even where the product is 
inherently dangerous).

Instead, the issue of warnings is again held to be one of reasonableness, i.e., would a reasonable person 
or company warn of a danger.

Among the essential elements that a plaintiff must prove in a negligence-based products liability case 
is that the defendant had a duty to warn of dangers associated with its product. See, e.g., In re Asbestos Litig. 
(Mergenthaler), 542 A.2d 1205, 1208 (Del. Super. 1986) (acknowledging a duty to warn of a dangerous prod-
uct in discussion of “knowledgeable purchaser” defense); Threadgill v. Manville Corp. Asbestos Disease Comp. 
Fund, No. CIV.A. 88-161-JRR, 1990 WL 294271 (D. Del. July 27, 1990), rev’d sub nom. Threadgill v. Armstrong 
World Indus., Inc., 928 F.2d 1366 (3d Cir. 1991).

(“Under Delaware law, a plaintiff seeking to recover for asbestos related injuries must show as part of 
his prima facia [sic] case a duty to warn on the part of the defendant…”). The manufacturer’s duty to warn 
is dependent on whether it had knowledge of the hazards associated with its product. It is enough that he 
merely establish that the manufacturer should have known of them. Graham v. Pittsburgh Corning Corp., 593 
A.2d 567, 568 (Del. Super. 1990). In turn, what knowledge a defendant should have had is a function of what a 
reasonably prudent individual would have known under the pertinent circumstances at the time in question. 
Id. at 571. See also In re Asbestos Litig., 799 A.2d 1151, 1152-53 (Del. 2002).

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer?
Generally, the Delaware courts have applied the same negligence/reasonableness standard to all persons in 
the chain of distribution. The Delaware Superior Court ruled that the “mere supplier” defense of Restatement 
of Torts (Third) §402 applied in Delaware. However, the Delaware Supreme Court reversed, determining that 
the repackaging and sale of asbestos was not merely supply of a product, and declined to rule whether 402 was 
available as a defense in Delaware. In re Asbestos Litig. (Fleetwood v. Charles Wagner), 832 A.2d 705 (Del. 2003).

Similarly, in Baylis v. Red Lion Grp., Inc., the Court held:
Delaware has recognized a duty of care that sellers have to warn of known dangers associated with 
products they place on the market. A seller may have learned of such danger either through actual or 
constructive notice. Smith v. Henry S. Branscome, Inc., 2004 WL 2323634, at *4 (D. Del. Oct. 8, 2004) 
(citing Wilhelm v. Globe Solvent Co., 373 A.2d 218, 223 (Del. Super. 1977)). A supplier has a duty to 
warn when it “knows or has reason to know that [the supplied product] is or is likely to be dangerous 
for the use for which it is supplied.” Betts v. Robertshaw Controls Co., 1992 WL 436727 at *2 (Del. Super. 
1992) (applying Restatement (Second) of Torts §388).

Baylis v. Red Lion Grp., Inc., No. CIV.A. 04-1462-KAJ, 2005 WL 3309613 at *5 (D. Del. Dec. 7, 2005), aff’d in 
part, 214 F. App’x 193 (3d Cir. 2007).

It is the law in Delaware that a manufacturer who merely supplies a component part that is subsequently 
assembled by another in a manner creating a dangerous condition is not liable for an individual’s injuries. 
Castaldo v. Pittsburgh-Des Moines Steel Co., 376 A.2d 88 (Del. 1977); Young v. O. A. Newton & Son Co., C. 
A. No. 80C-FE-12, Christie, J. (Del. Super. March 25, 1983), aff’d., No. 136, 1983, McNeilly, J. (Del. Nov. 23, 
1983) (Order); Steffen v. Colt Indus. Operating Corp., No. C.A. 85C-MR-18, 1987 WL 8689 (Del. Super. Feb. 4, 
1987). A manufacturer has no duty to warn about dangers associated with the use of another manufacturer’s 
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products, even when those products may be used in conjunction with the manufacturer’s own. Walton v. 
Harnischfeger, 796 S.W.2d 225, 226 (Tex.App. - San Antonio 1990); Angelini v. Abell-Howe Co., No. C.A. 87C-
10-18, 1991 WL 215720 (Del. Super. Oct. 4, 1991), on reconsideration, No. C.A. 87C-10-18, 1991 WL 269915 
(Del. Super. Dec. 12, 1991). However, if a “component part” comes packaged separately with the product, for 
example as part of an installation package, there can be a duty to warn on the part of the component manu-
facturer. St. Paul Fire & Marine Ins. Co. v. Elkay Mfg. Co., No. CIV.A.98C-11-262WCC, 2003 WL 139775 (Del. 
Super. Jan. 17, 2003).

Delaware courts have also held that the duty to warn of other manufacturer’s products depends on the 
circumstance. In Wilkerson v. Am. Honda Motor Co., No. CIV.A. 04C-08-268ASB, 2008 WL 162522, at *2 
(Del. Super. Ct. Jan. 17, 2008), citing Dawson v. Weil-McLain, C.A. No. 00C-32-117, at 136-38, Slights, J. (Del. 
Super. July 20, 2005), the Court declined to grant summary judgment to McCord Corporation, which man-
ufactured non-asbestos gaskets, for the claim that they failed to warn that the gaskets of another manufac-
turer being removed or replaced may have contained asbestos. The Court held:

In Dawson v. Weil-McLain, this Court allowed testimony regarding a boiler manufacturer’s duty to 
warn of possible asbestos exposure when replacing existing boilers. Specifically, the Court considered 
whether the jury should be permitted to consider whether the defendant had a duty to warn about to 
products installed or manufactured by others. The Court relied on Restatement Second of Torts §388, 
“Chattel Known to be Dangerous for Intended Use,” which provides:

One who supplies directly or through a third person a chattel for another to use is subject to liability 
to those whom the supplier should expect to use the chattel with the consent of the other or to be 
endangered by its probable use, for physical harm caused by the use of the chattel in the manner for 
which and by a person for whose use it is supplied, if the supplier: (a) knows or has reason to know 
that the chattel is or is likely to be dangerous for the use for which it is supplied, and (b) has no rea-
son to believe that those for whose use the chattel is supplied will realize its dangerous condition, 
and (c) fails to exercise reasonable care to inform them of its dangerous condition or of the facts 
which make it likely to be dangerous.

The Court ruled:

[The] Restatement provisions trigger the duty to warn based on the foreseeable harm that might 
be caused by the use or probable use of the product.

If it can be established in the facts that the defendant knew or should have known that in the 
installation of its boilers, there was a need to be exposed to a toxic dangerous substance, and that 
falls within the foreseeable harm contemplated by these two Restatement provisions; [Restate-
ment Second of Torts §§388, 389.] and therefore, on a negligence theory, if supported by the facts, 
that duty will lie.

Among the essential elements that a plaintiff must prove in a negligence-based products liability case is 
that the defendant had a duty to warn of dangers associates with its product. [In re Asbestos Litig., (Colgain 
v. Oy Partek Ab), 799 A.2d 1151, 1152 (Del. 2002)] At issue in this case is whether, after considering all facts 
and reasonable inferences in the light most favorable to plaintiff, there is sufficient evidence to establish that 
defendant had a duty to warn of the potential dangers of exposure to an asbestos product. “The manufac-
turer’s duty to warn is dependent on whether it had knowledge of the hazards associated with its product. 
[Plaintiff], however, does not need to present evidence that [defendant] had actual knowledge of those dan-
gers. It is enough that [plaintiff] merely establish that the manufacturer should have known of them. In turn, 
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what knowledge a defendant should have had is a function of what a reasonably prudent individual would 
have known under the pertinent circumstances at the time in question. [Id. at 1152-53.]

Nevertheless, “to require each manufacturer to ascertain the risks of products manufactured by others 
within an industry and to warn of the highest risks a consumer might encounter would place on each 
manufacturer an untoward duty and would penalize” the manufacturer. [Powell v. Standard Brands 
Paint Co., 166 Cal.App.3d 357, 364 (1985).] The duty to warn does not “require a manufacturer to study 
and analyze the products of others and to warn users of risks of products.” [Id.] Any duty is “restricted 
to warnings based on the characteristics of the manufacturer’s own product.” [Id.] Any necessary 
warning must be tailored to the risks associated with the reasonably anticipated use of the manufac-
turer’s own product.

McCord used asbestos in manufacturing its automotive gaskets. Plaintiff has made a prima facie case, 
raising genuine issues of material fact: whether the probable use of the McCord gasket involved the 
removal and replacement of an asbestos-containing gasket; whether McCord knew or should have 
known, based on the understanding of its own product, that the installation of McCord gaskets placed 
plaintiff at risk of exposure to asbestos; and whether it was reasonably foreseeable that the use of a 
McCord gasket would lead to asbestos-related disease.

Wilkerson v. Am. Honda Motor Co., No. CIV.A. 04C-08-268ASB, 2008 WL 162522, at *2 (Del. Super. Jan. 
17, 2008).

However, in Bernhardt v. Ford Motor Co., C.A. No. 06C-06-307 ASB, Johnston, J. (Del. Super. July 30, 
2010), the Court refused to apply a duty to warn of possible asbestos-containing replacement parts to Ford, 
and granted summary judgment. In another case involving Ford, a jury determined that the car manufac-
turer did not have duty to warn of the dangers posed by Ford original and replacement brake parts. The Del-
aware Supreme Court then stated that: “[i]f there was no duty to warn about the dangers associated with Ford 
asbestos replacement brake parts, then there would be no duty to warn about the danger associated with 
third party asbestos replacement brake parts.” In re: Asbestos Litig. (Walls v. Ford Motor Co.), 160 A.3d 1135 
at *4 (Del. 2017).

Was the Warning or Instruction Adequate?

Factors to Consider

Location of Warning (On Product or In Instructions)

Content of Message—Conspicuousness

Generally, the question of the adequacy of the warning is one of reasonableness. In most cases, the adequacy 
of the warning is a jury question. In re Asbestos Litig. (Mergenthaler), 542 A.2d 1205 (Del. Super. 1986). Even 
where the Court has been inclined to rule on summary judgment, no hard and fast rules have been created. 
Rather, the court has reviewed the warning on a case-by-case basis. For example, as to the duty to warn, “[a] 
manufacturer is held to have a duty to warn when a manufacturer and distributor of a product knows, or as 
a reasonable prudent manufacturer should know, of dangers to users and places that product on the market.” 
McLaughlin v. Dover Downs, Inc., No. CIV.A. 04C-03-013JTV, 2008 WL 2943392 (Del. Super. July 17, 2008), 
aff’d, 974 A.2d 858 (Del. 2009).

The plaintiff contends that the door should have contained the following warnings: “that the device 
did not contain either of the two most sensitive safety features, that the trailing panel would strike a 



Product Liability: Warnings, Instructions, and Recalls   Delaware   7

user if he didn’t walk at a certain speed, advising against more than one person using a compartment 
of the revolving door at one time, and directing pedestrians to alternate means of entering or leaving 
the hotel.” Additionally, the plaintiff cites ANSI Z535.4 Product Safety Label Standard, which sets 
forth performance requirements for the design, application, use, and placement of safety signs and 
labels. According to the standard in effect at the time of the accident, “a product safety sign or label 
should alert persons to a specific hazard, the degree or level of hazard seriousness, the probable con-
sequences of involvement with the hazard, and how the hazard can be avoided.” The door at Dover 
Downs included the following decals positioned in the middle of the door: (1) an arrow with the words 
“AUTOMATIC DOOR KEEP MOVING;” (2) “AUTOMATIC CAUTION DOOR ENTER AT RIGHT”; (3) 
“AUTOMATIC DOOR PUSH ONLY IN EMERGENCY”; and (4) “PUSH BUTTON TO SLOW” with an 
arrow next to the button. In another automatic revolving door case, a court found that the manufac-
turer fulfilled its duty to warn of any potential danger to an elderly user by placing yellow “Automatic 
Door-Caution” decals on the door. I find that Horton’s use of the signal word “CAUTION” accompanied 
by the additional decals was sufficient to fulfill its duty to warn potential users.

McLaughlin v. Dover Downs, Inc., No. CIV.A. 04C-03-013JTV, 2008 WL 2943392 at *14 (Del. Super. July 17, 
2008), aff’d, 974 A.2d 858 (Del. 2009). See also the cases below under “Obvious Hazards.”

Obvious Hazards

Macey v. AAA-1 Pool Builders & Serv. Co., No. CIV. A. 88C-JN-10, 1993 WL 189481 (Del. Super. 1993)

At one side of the pool was a ladder in the pool with three or four steps. Each step was embossed with the 
phrase “DO NOT DIVE.” The letters were all the same size, at least an inch in height and raised from the 
surface of the steps about one quarter of an inch. There was another ladder which allowed access to the pool 
deck from the ground. No warnings were posted on this ladder. After Mrs. Macey arrived at the party, Macey 
climbed out of the pool and spoke with her. She then went to the pool and dove in. Macey followed her, also 
diving into the pool and hitting his head on the bottom. As a result, he is now a C4-5 quadriplegic. He is 
greatly limited in the acts he can perform. He can use pencils to type on a keyboard. He has little strength in 
his upper extremities and no fine motor skills. He stated:

I believed it was safe to dive into the water because I’ve seen children and adults dive into my neigh-
borhood pool when I was a child growing up. During swim meets, I saw children of all ages, including 
17-18 year olds, dive into the 3½ foot areas of the pool and no one was ever hurt doing it. Also, I had 
seen other people dive into the Lehanes’ pool prior to my accident including the Lehanes’ children and 
also adults. Plaintiff’s Answer, Exhibit B at 3. 1993 WL 189481 at 2.

The duty to warn under Delaware law extends only to those who can reasonably be assumed are igno-
rant of the danger. Farm Family Mut. Ins. Co. v. Perdue, Inc., C.A. No. 416, 1990, Walsh, J. (Del. Jan. 2, 
1992) (ORDER). The determination of whether a product’s potential danger is of an obvious character 
in an objective test. Ragsdale v. K-Mart Corp., 468 N.E.2d 524, 527 (Ind. App. 1 Dist. 1984).

Under this objective test, focus is on the typical user’s or consumer’s knowledge and whether the risk is 
fully apparent, widely known or commonly recognized by such persons. Camacho v. Honda Motor Co., 
Ltd., 701 P.2d 628, 632 (Colo. App. 1985).

Open and obvious dangers have been defined as conditions that create a risk of harm that is

visible, ... is a well-known danger, or what is discernible by causal inspection. Thus, one cannot be 
heard to say that he did not know of a dangerous condition that was so obvious that it was apparent 
to those of ordinary intelligence. [footnotes omitted]
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Am. Law Prod. Liab. 3d §33:26 at 56; see Trabaudo v. Kenton Ruritan Club, Inc., Del. Super., 517 A.2d 
706, 708 (1986) (not required to warn consumers of need to properly cook pork because such need is 
commonly known); see cases cited in Glittenberg, 491 N.W.2d at n. 15.

Since the test of open and obvious is objective, a plaintiff’s subjective knowledge is irrelevant. Am. Law 
Prod. Liab. 3d §33:23 at 48-50.

The Michigan Supreme Court in Glittenberg determined that an above-ground swimming pool is a 
“simple tool.” Id. at 217. Its danger, i.e., its shallowness, is easily observable and ascertainable. A pro-
spective swimmer in most instances with such pools gains awareness by merely walking up to it and 
seeing the pool’s height compared to him or her. The depth of the water is also easily ascertainable. 
The danger of striking one’s head is well-known, as diving in shallow water is the subject of frequent, 
long-standing warnings to swimmers. Thus,

“[t]he manufacturer of a simple product has no duty to warn of the product’s potentially dangerous 
conditions or characteristics that are readily apparent or visible upon casual inspection and reason-
ably expected to be recognized by the average user of ordinary intelligence.”

Glittenberg, 491 N.W.2d at 210; Dalton v. Pioneer Sand & Gravel Co., 227 P.2d 173, 174-75 (Wash. 1951).
Where the risks of the product are discernible by casual inspection, such as the dangers that a knife 
can cut, or a stove can burn, the consumer is in just as good a position as the manufacturer to gauge 
the dangers associated with the product, and nothing is gained by shifting to the manufacturer the 
duty to warn.

Laaperi v. Sears, Roebuck & Co., Inc., 787 F.2d 726, 730-31 (1st Cir. 1986).

This Court adopts the reasoning of the Glittenberg and Laaperi courts. Consequently, AAA-1 had no 
duty to warn.

In the case of Moyer v. Grier, C.A. No. 89C-MR-90, Taylor, J. (Del. Super. Dec. 27, 1989), the decedent was 
fatally injured in a dive into a party hosts’ pool. He suffered cervical fractures and spinal cord injuries. The 
decedent was 25 and described as an average and competent swimmer. One allegation of negligence was a 
failure to warn regarding the “dangers” of the pool. The Court rejected that requirement using the language 
cited above, supra at 3.

Troise v. Herman Miller, Inc., No. C.A. 85C-FE-132, 1989 WL 64119 (Del. Super. May 18, 1989)

Troise was employed by GEMH2 to install vinyl covered wall panels made by the manufacturer defen-
dants. Each panel measured 2 feet by 9 feet 10 inches, and weighed approximately 110 pounds. Panel 
installers worked in two-man teams. A team would move panels from the location on the site where all 
panels were stored to the particular place the team was working. The team would use a wagon for this 
job and would continue moving the panels until it had enough panels at the place it was working to 
finish a section of the building, like an office. Then one man would lift the panel into a vertical position 
while the other would attempt to insert it into tracks running along the ceiling. When the panel was in 
the ceiling tracks, the man on the bottom would lift the panel into tracks on the floor.

Id., 1989 WL 64119 at *1.
If the user of a product must follow certain procedures, and the failure to use these procedures could 
cause the product to fail in some way or could cause a danger to the user, the manufacturer has the 
duty to issue instructions. See generally, 3 Am. Law Prod. Liab. 3d §32:13 (1987). The Court finds, how-
ever, that the instructions and procedures which the plaintiff argues he was not taught are not relevant 
to the plaintiff’s concerns for safety. The techniques and procedures essentially consist of the use of 
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“vise-grip” type pliers to “jimmy” the partition panels into the tracks and a ramp to slide the partition 
panels into the tracks. Neither of these tools nor their uses are so arcane or so essential to installation 
that the manufacturer’s failure to instruct the plaintiff as to their use would have any effect on the 
plaintiff’s safety.

Id., 1989 WL 64119 at *3.

Reasonably Foreseeable Misuse

A manufacturer owes a duty to use reasonable care, skill, and diligence in designing its product so as to 
minimize all foreseeable risks. A manufacturer must reasonably anticipate the environment in which the 
product is normally used and must design the product to minimize foreseeable risks of harm that may result 
from using the product in such an environment. Although a manufacturer has a duty to exercise reasonable 
care, the manufacturer is not required to design a product that is foolproof or incapable of producing injury. 
McLaughlin v. Dover Downs, Inc., No. CIV.A. 04C-03-013JTV, 2008 WL 2943392 (Del. Super. July 17, 2008), 
aff’d, 974 A.2d 858 (Del. 2009).

Superior Court of Delaware
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9. PRODUCTS LIABILITY

Improper Use by Plaintiff §9.11

MISUSE OF PRODUCT

[Defendant’s name] claims that [plaintiff’s name] misused [__describe product__]. If you find that 
[__describe alleged misuse of product__] was not a use reasonably foreseen by the manufacturer, and 
if you find that this misuse was an intervening or superseding cause of [plaintiff’s name]’s injuries, you 
must find for [defendant’s name].

{Comment: See Jury Instr. No. 10.3 “Superseding Cause.”}

Del. P.J.I. Civ. §9.11.

Foreign Language or Use of Pictorials

No reported cases.

Effect of Promotion

No reported cases.

Over Warning

No reported cases.

Who Do You Have to Warn?

Bystanders

A manufacturer must exercise reasonable care to produce product which does not create unreasonable risk 
causing physical harm to those whom he should expect to be endangered by its probable use. 6 Del. C. §2-318. 
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This included a child who ran into an automobile with his bike, breaking a light and injuring himself. Nacci 
v. Volkswagen of Am., Inc., 325 A.2d 617 (Del. Super. 1974).

Allergic Persons

It is not necessary to warn about commonly known dangers. In Brandt v. Rokeby Realty Co., No. CIV.A. 
97C-10-132RFS, 2006 WL 1942314 at *32 (Del. Super. July 7, 2006), dealing with a case over mold allergies, 
the Court held:

In order to prevent the product from being unreasonably dangerous, the seller may be required to give 
directions or warning, on the container, as to its use. The seller may reasonably assume that those with 
common allergies, as for example to eggs or strawberries, will be aware of them, and he is not required 
to warn against them. Where, however, the product contains an ingredient to which a substantial 
number of the population are allergic, and the ingredient is one whose danger is not generally known, 
or if known is one which the consumer would reasonably not expect to find in the product, the seller is 
required to give warning against it, if he has knowledge, or by the application of reasonable, developed 
human skill and foresight should have knowledge, of the presence of the ingredient and the danger. 
Likewise in the case of poisonous drugs, or those unduly dangerous for other reasons, warning as to 
use may be required.

Sophisticated Users

The Delaware courts recognize that employers and others in a similar position may be “sophisticated pur-
chasers” or have knowledge of the dangers of the products that render the need to find a method to warn 
the prospective user of the product, the employee, unnecessary. Again, however, this will always depend on 
whether relying on the employer or other third party to pass on a warning is reasonable:

The first question is whether a supplier must warn the employer of the dangers of a product. When 
the employer already knows or should be aware of the dangers which the warning would cover, there 
would be no duty to warn on the part of the supplier. Wilhelm v. Globe Solvent Co., 373 A.2d at 223; 
see, Bradco Oil & Gas Co. v. Youngstown Sheet & Tube Co., 532 F.2d 501, 503-04 (5th Cir. 1976) (apply-
ing Louisiana law) (Louisiana does not require a manufacturer to warn a sophisticated purchaser of 
dangers of which buyer either knows or should be aware), cert. denied 429 U.S. 1095, 97 S. Ct. 1111, 51 
L.Ed.2d 542 (1977); Burton v. L.O. Smith Foundry Prods. Co., 529 F.2d 108, 111 (7th Cir. 1976) (apply-
ing Indiana law) (duty to warn exists only when those to whom warning would go can reasonably be 
assumed to be ignorant of the facts the warning would communicate); Marker v. Universal Oil Prods. 
Co., 250 F.2d at 606 (when employer and supplier both had sufficient technical knowledge, no duty 
existed for supplier to warn the employer of the known danger); Goodbar v. Whitehead Bros., 591 F. 
Supp. at 561 (when supplier has reason to believe that purchaser will recognize the dangers, no warn-
ings are mandated).

With respect to a supplier’s duty to inform those for whose use the goods are supplied, Restatement 
(Second) of Torts §388(c) sets up a standard of “reasonable care.” In its commentary to this section, the 
Restatement notes that one means of conveying information to the user is by means of a third person, 
but that informing “ the third person through whom the chattel is supplied…is not in all cases suffi-
cient to relieve the supplier of liability… The question remains whether this method gives a reasonable 
assurance that the information will reach those whose safety depends upon their having it.” Restate-
ment (Second) of Torts §388, Comment n (1965). Whether reasonable assurance will be given depends 
on the circumstances involved and on who the third person is.
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Modern life would be intolerable unless one were permitted to rely to a certain extent on others’ doing 
what they normally do, particularly if it is their duty to do so.” Id. An employer has a duty as well as an 
economic interest in not exposing its employees to unnecessary dangers. See, Goodbar v. Whitehead 
Bros., 591 F. Supp. at 560. I am convinced that ordinarily it would be unreasonable to assume that a 
third party who knows of a danger will pass on that dangerous product to another person without 
warning. See, Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076, 1091-92 (5th Cir. 1973) (applying 
Texas law), cert. denied 419 U.S. 869, 95 S.Ct. 127, 42 L.Ed.2d 107 (1974); W. Keeton, Prosser and Keeton 
on the Law of Torts §44, at 313 (5th Ed. 1984). I am further convinced that this is more particularly 
true when the third party and the user are in an employer-employee relationship. See, Reed v. Pennwalt 
Corp., 591 P.2d 478, 481-82 (Wash. App. 1979); W. Keeton, supra, §44, at 318-19. In general, therefore, a 
supplier should normally be able to rely on a knowledgeable purchaser/employer to warn its employees 
of the hazards of a product.

This reliance on the purchaser/employer is subject, however, to the requirements of reasonableness 
and good faith. When, therefore, all that the supplier knows is that the purchaser/employer is knowl-
edgeable as to the dangers of a product, that supplier may rely on the purchaser/employer to warn its 
employees. When, however, the supplier knows or has reason to suspect that the information will fail 
to reach the users of the product whose safety depends upon their knowledge of the product’s true 
character, “the supplier may well be required to go further than to tell such a third person of the dan-
gerous character of the article, or, if he fails to do so, to take the risk of being subjected to liability if the 
information is not brought home to those whom the supplier should expect to use the chattel.” Restate-
ment (Second) of Torts §388, Comment n (1965).

In summary, this Court holds that when a supplier provides a product it knows to be dangerous to a 
purchaser/employer whom the supplier knows or reasonably believes is aware of that danger, there is no 
duty on the part of the supplier to warn the employees of that purchaser unless the supplier knows or 
has reason to suspect that the requisite warning will fail to reach the employees, the users of the product.

In re Asbestos Litig. (Mergenthaler), 542 A.2d 1205 (Del. Super. 1986); See also, Schiebe v. Fort James Corp., 276 
F.Supp.2d 246 (D. Del. 2003); Hansen v. Umtech Industrieservice Und Spedition, GBmbH, No. CIV. A. 95-516 
MMS, 1996 WL 622557 (D. Del. July 3, 1996); and Walls v. Ford Motor Co., 160 A.3d 1135 (Del. 2017).

Superior Court of Delaware
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9. PRODUCTS LIABILITY

Sophisticated Purchaser §9.4

SOPHISTICATED PURCHASER

The duty to warn does not apply when the manufacturer supplies a product to a “sophisticated pur-
chaser.” A sophisticated purchaser is one who the manufacturer knows or reasonably believes is aware 
of the risk of danger. There is no duty to warn the purchaser or its employees about the risks of harm 
unless the manufacturer knows or has reason to believe that the required warning will fail to reach the 
employees, the eventual users of the product.

Bulk Supplier

N/A
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Learned Intermediary

Delaware recognizes the “Learned Intermediary” defense. In dealing with the issue of warnings delivered to 
doctors in a drug case, the Court stated in Lacy v. G.D. Searle & Co.:

The learned intermediary concept is well established in our legal system. It has been adopted by a vast 
majority of jurisdictions. Beyette v. Ortho Pharm. Corp., 823 F.2d 990 (6th Cir. 1987); Dupr v. G.D. 
Searle, Case No. C84-146-L (D.N.H. 1987); Goodson v. Searle Labs., 471 F. Supp. 546 (D. Conn. 1978); 
Chambers v. G.D. Searle, 441 F. Supp. 377 (D. Md.1975), aff’d, 567 F.2d 269 (4th Cir. 1976); Cobb v. Syn-
tex Labs., 444 So.2d 203 (La.App. 1983); McKee v. Moore, 648 P.2d 21 (Okla. Supr. 1982); Seley v. Searle 
Labs., 423 N.E.2d 831 (Ohio Supr. 1981); Ortho Pharm. Corp. v. Chapman, 388 N.E.2d 541 (Ind. App. 
1979); Terhune v. A.H. Robins, 577 P.2d 975, 978 (Wash. Supr., 1978); McEwen v. Ortho Pharm. Corp., 
528 P.2d 522 (Or. Supr. 1974); Leibowitz v. Ortho Pharm. Corp., 307 A.2d 449 (Pa. Super. 1973); Polley 
v. Ciba-Geigy Corp., 658 F. Supp. 420 (D. Alaska 1987); Swayze v. McNeil Labs., Inc., 807 F.2d 464 (5th 
Cir. 1987).

Generally, it stands for the proposition that the manufacturer of prescription drugs has a duty to 
warn only physicians of any risks or contraindications associated with that drug. If the physician gets 
adequate notice of possible complications, the manufacturer has no concomitant duty to warn the 
consumer. Brooks v. Medtronic, Inc., 750 F.2d 1227, 1231 (4th Cir. 1984). The rationale for the rule is 
well-stated in Reyes v. Wyeth Labs., Inc., 498 F.2d 1264 (5th Cir.), cert. denied, 419 U.S. 1096, 95 S.Ct. 
687 (1984).

Prescription drugs are likely to be complex medicines, esoteric in formula and varied in effect. As a 
medical expert, the prescribing physician can take into account the propensities of the drug, as well 
as the susceptibilities of his patient. His is the task of weighing the benefits of any medication against 
its potential dangers. The choice he makes is an informed one, an individualized medical judgment 
bottomed on knowledge of both patient and palliative. Pharmaceutical companies then, who must 
warn ultimate purchasers of dangers inherent in patent drugs sold over the counter, in selling prescrip-
tion drugs are required to warn only the prescribing physician, who acts as a “learned intermediary” 
between manufacturer and consumer.

Just as the purchaser/employer has a duty to be aware of the dangers of a product and to warn his 
employees of those dangers, so does the physician who administers a prescription drug to a patient. 
The physician must read the insert provided to him by the manufacturer and inform his self of the 
dangers and risks of the drugs he prescribes for his patients. He then must exercise his independent 
judgment, taking into account what he knows about the product and the patient, before prescribing 
that drug. The patient in turn is expected to and does rely on the physician’s judgment.

Lacy v. G.D. Searle & Co., No. CIV.A. 83C-SE-123, 1988 WL 67825 at *6-7 (Del. Super. June 22, 1988), Judg’t 
aff’d, Lacy v. G.D. Searle & Co., 567 A.2d 398, Prod. Liab. Rep. (CCH) P 12,253 (Del. 1989). See also Teamsters 
Local 237 Welfare Fund v. AstraZeneca Pharm. LP, 136 A.3d 688 (Del. 2016).

Is It Always Necessary to Warn?
Under Delaware law, a defendant is not required to warn a consumer about potential harm which is open 
and obvious to the product’s user. Farm Family Mut. Ins. Co. v. Perdue, Inc., 1992 Del. LEXIS 27. See also 
Trabaudo v. Kenton Ruritan Club, Inc., 517 A.2d 706 (Del. Super. 1986). The Court noted that: “the number 
of reported cases of trichinosis in the United States each year was approximately 150, and that only one in 
11,500 hogs that are examined are found to be infected with trichinae.” Id., at 708. The Court concluded that 
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sellers should not be required to warn consumers of the necessity for proper cooking when the need to do so 
is common knowledge. It could be expected the consumer would properly cook the sausage. Id.

Is There a Heeding Presumption in Delaware?
No cases reported. Generally, as part of plaintiff’s case, plaintiff’s testimony is elicited that if he/she had 
known of the danger of the product, they would have taken precautions or not bought that product.

What Defenses Are Available to those within the Chain of Distribution?
Delaware recognizes Superseding Cause as a defense. Again, however, it is usually dependent on the circum-
stances of the case. The analysis is laid out succulently by Judge Wright in Alaska Bulk Carriers, Inc. v. Good-
all Rubber Co., No. CIV. A. 87-573-CMW, 1990 WL 82361 at *3-4 (D. Del. June 14, 1990):

In the products liability context, the superseding cause analysis focuses on the legal effect a third 
party’s actions should have after the original defendant has acted negligently or injected a defective 
product into the stream of commerce. Id. Six factors are important to consider in determining whether 
an intervening act is a superseding cause. Restatement (Second) of Torts §442 (1965). Those factors are 
as follows: (a) whether the intervening act brings about harm different in kind from that which would 
otherwise have resulted from the defendant’s negligence; (b) whether the intervening act appears to be 
extraordinary in view of the circumstances existing when it occurred; (c) whether the intervening act 
is operating independently of any situation created by the actor’s negligence, or is a normal result of 
such a situation; (d) whether the operation of the intervening act is due to a third person’s act, or failure 
to act; (e) whether the intervening act is due to an act of a third person which is wrongful to the other 
and subjects the third person to liability; and (f) the degree of culpability of a third person’s wrongful 
intervening act. Restatement (Second) of Torts §442 (1965).

A third person’s negligent act or omission may constitute a superseding cause, and the effect of such 
negligence is addressed by the Restatement (Second) of Torts §§447 and 452. Van Buskirk, 760 F.2d at 
496. Section 447 provides that a negligent act is not a superseding cause if defendant should have fore-
seen such an act; if the act is not highly extraordinary; or if the act is not extraordinarily negligent and 
is a normal result of defendant’s actions. See, Eshbach v. W.T. Grant’s and Co., 481 F.2d 940, 945 (3d Cir. 
1973) (a negligent intervening act will relieve a defendant of accountability only if the act in hindsight 
is so extraordinary as not to have been reasonably foreseeable). Section 452 provides that the failure of 
a third person to prevent harm is normally not a superseding cause of such harm except when, by lapse 
of time or otherwise, the original actor’s duty to prevent harm is found to have shifted from the actor 
to the third person. See, Van Buskirk, 760 F.2d at 496 (negligent omissions must meet the requirements 
of both §§447 and 452). The factors to consider in determining whether a duty has shifted under §452 
are the degree of danger and the magnitude of the risk of harm; the character and position of the third 
person who is to take the responsibility; the third person’s knowledge of the danger and the likelihood 
the third person will exercise proper care; the third person’s relation to the plaintiff or the defendant; 
and the lapse of time. Restatement (Second) of Torts §452, Comment f (1965).

In Cropper v. Rego Distribution Ctr., Inc., Judge Schwartz’ analysis of the summary judgment motion focused 
on the provisions of Restatement (Second) of Torts §452 which provides:

(1) Except as stated in Subsection (2), the failure of a third person to act to prevent harm to another 
threatened by the actor’s negligent conduct is not a superseding cause of such harm.
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(2) Where, because of lapse of time or otherwise, the duty to prevent harm to another threatened by the 
actor’s negligent conduct is found to have shifted from the actor to a third person, the failure of the 
third person to prevent such harm is a superseding cause.

The Judge held:
Although the rule is articulated in the form of superseding cause, superseding cause can perhaps best 
be understood as a species of proximate cause. See, Schreffler v. Birdsboro Corp., 490 F.2d 1148, 1154 (3d 
Cir. 1974) (same facts may furnish the basis for either doctrine and the result will be the same under 
either). The basic question which must be answered is whether, on the basis of the undisputed facts, a 
reasonable person in Pro Chem’s position could have foreseen that the unloading riser system would be 
operated for four years by persons knowledgeable about such facilities without any of the modifications 
which could have prevented the accident being made. Although neither Court nor counsel have discov-
ered any Delaware cases which rely on section 452, the standard which has actually been applied by the 
Delaware courts is much the same.

Similarly in Hercules Powder Co. v. DiSabatino, 188 A.2d 529 (Del. Supr. 1963), a contractor’s employee 
was electrocuted when he grasped a guy wire attached to a pole on defendant’s land. As installed the 
guy wires were properly insulated and completely safe. The wires had been cut, probably that morning 
or the previous night, and defendant had had no notice of the dangerous condition. In reversing the 
trial court’s denial of a directed verdict on the issue of negligence, the Delaware Supreme Court held 
“the test always resolves itself into the question of whether or not, as a reasonable man, (the defendant) 
has provided safely against all reasonably foreseeable acts of others, or combination of acts.” Id., 188 
A.2d at 534. Simply stated, a defendant cannot be held negligent for failing to anticipate the extraordi-
nary or unprecedented acts of others. Id.

Cropper v. Rego Distribution Ctr., Inc., 542 F. Supp. 1142, at 1150-51, 34 UCC Rep. Serv. 477 (D. Del. 1982). See 
also, Pavik v. George & Lynch, Inc., No. 160, 2017, 2018 WL 1441856 (Del. Mar. 23, 2018); and Cannon v. State, 
181 A.3d 615 (Del. 2018).

Delaware also recognizes a Sealed Product defense. 18 Del. C. §7001(b) states:
(b) It shall be a defense to an action against a seller of a product for property damage or personal injury 

allegedly caused by the defective design or manufacture of a product if the seller establishes that:

(1) The product was acquired and then sold or leased by the seller in a sealed container and in unal-
tered form;

(2) The seller had no knowledge of the defect;

(3) In the performance of the duties the seller performed or while the product was in the seller’s 
possession could not have discovered the defect while exercising reasonable care;

(4) The seller did not manufacturer, produce, design or designate the specifications for the product, 
which conduct was the proximate and substantial cause of the claimant’s injury;

(5) The seller did not alter, modify, assemble or mishandle the product while in the seller’s posses-
sion in a manner which was the proximate and substantial cause of the claimant’s injury; and

(6) The seller had not received notice of the defect from purchasers of similar products.

See also:
Superior Court of Delaware
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9. PRODUCTS LIABILITY

Sealed Container Defense §9.7

SEALED-CONTAINER DEFENSE

A seller is not liable for defects in a product that is received by it in a sealed container and sold in an 
unaltered form. This defense does not apply, however, if the seller has knowledge of the defects, or if the 
seller reasonably could have discovered the defects while the product was in its possession. The burden 
of proving this defense is on [seller’s name].

A seller is an individual or entity, other than the manufacturer, who is regularly engaged in the whole-
sale, retail, or distribution of a product. [Sellers include a lessor or bailor regularly engaged in the busi-
ness of the lease or bailment of the product.]

{Comment: Other subsections of Del. Code Ann., tit. 18, §7001 (1999) disallow the “sealed container 
defense” under certain circumstances and should be reviewed to determine their applicability to each 
individual case.}

Del. P.J.I. Civ. §9.7.

Is an Expert Required on Warning Issues?
In proving the need for a warning, Delaware law does not require an expert, although one may be needed if 
the technical issues become daunting for laypersons:

In opposing the present Motion, plaintiff argues two points. First, that it does not take an expert to 
demonstrate that the facial injuries which Mrs. Smith sustained were proximately caused by contact 
with the airbag. Second, that it does not take an expert to determine whether warnings are adequate. 
As to these two points, the Court agrees. Defendants have failed to sustain their burden of demonstrat-
ing that expert testimony is required on those issues. That contact with the airbag caused Mrs. Smith’s 
injuries does not appear to be a matter within the exclusive purview of an expert. Instead, such injuries 
could very well be said to “logically flow” from contact with an airbag. Warnings themselves are meant 
to be seen, read, and heeded by the general public, and, absent some special circumstances, there may 
be no better “expert” on their efficacy than the public. While such additional evidence as statistical 
data or an expert’s opinion may be helpful in establishing whether the warnings were adequate, the 
Court is not persuaded that expert testimony is an absolute necessity.

Smith v. Chrysler Corp., No. 94C-12-002-WTQ, 1996 WL 945018 *3 (Del. Super. Oct. 25, 1996); See also Brown 
v. Dollar Tree Stores, No. CIV.A. 07C-07-092RRC, 2009 WL 5177162 (Del. Super. 2009).

POST-SALES DUTIES

General Duty, Including Restatement
Delaware has considered, but not yet adopted, a post-sale duty to warn under Section 13 of Restatement of 
Torts: Products Liability. Smith v. DaimlerChrysler Corp., No. CIV.A. 94C-12-002JEB, 2002 WL 31814534 at *5 
(Del. Super. Nov. 20, 2002); Michaud v. Fairchild Aircraft Inc., No. CIV.A.00C-06-156SCD, 2001 WL 34083885 
(Del. Super. Nov. 16, 2001); See also, In re Asbestos Litig. (Bell), 517 A.2d 697 (Del. Super. Aug 26, 1986).
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Relationship with Government Regulatory Responsibilities
Superior Court of Delaware
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9. PRODUCTS LIABILITY

Compliance With Regulations or Standards Does Not Preclude Finding of Negligence §9.10

COMPLIANCE WITH GOVERNMENT REGULATIONS OR INDUSTRY STANDARDS DOES NOT 
PRECLUDE A FINDING OF NEGLIGENCE

Evidence that [defendant’s name] complied with government regulations or industry standards does 
not prove that [defendant’s name] has met its standard of care, nor does it prevent you from finding in 
favor of [plaintiff’s name]. Compliance with governmental or industry standards is some evidence of 
due care. But governmental or industry standards do not necessarily set the standard in a negligence 
case because an entire industry may have lagged behind a standard of reasonable care.

Del. P.J.I. Civ. §9.10.

See also, Anderson v. Airco, Inc., No. CIV.A. 02C-12-091HDR, 2004 WL 1551484 (Del. Super. June 30, 
2004), on reargument, No. CIV.A. 02C-12-091HDR, 2004 WL 2827887 (Del. Super. Nov. 30, 2004); Prod.Liab.
Rep. (CCH) P 17,054.

Who to Warn—N/A

Warning Adequacy—N/A

Preemption—N/A

How to Defend—N/A
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