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District of Columbia

By John Parker Sweeney and Connor M. Blair

SCOPE OF DUTY TO WARN AND INSTRUCT

Theories of Liability
The District of Columbia recognizes both tort and warranty theories of product liability.1 Both are represen-
tations of the public policy that a party should be held liable for placing a defective product in the stream of 
commerce in the District of Columbia.2 Warranty liability is a form of strict liability that does not require a 
contractual relationship and does not rely on concepts of negligence or fault.3 When a third party is bring-
ing an action against a party with which it is not in privity, such as a manufacturer, then the claims of strict 
products liability and breach of implied warranty are considered a single tort.4

The Restatement

The District of Columbia cites regularly to the Restatement (Second) of Torts for the negligence standard for 
the failure to warn,5 the definition of unreasonably dangerous,6 the treatment of prescription drug cases,7 the 
standard for proximate cause,8 and the meaning of substantial in relation to cause.9

The District of Columbia has cited to the Restatement (Third) of Torts: Products Liability §1 in an asbes-
tos failure to warn case in support of the proposition that a seller or distributor of a defective product may be 
subject to liability where the product defect causes harm.10

 1 Payne v. Soft Sheen Prods., Inc., 486 A.2d 712, 719 (D.C. 1985).
 2 Romero v. ITW Food Equip. Group, LLC, 987 F.Supp.2d 93, 100 (D.D.C. 2013); Payne, 486 A.2d at 720.
 3 Payne, 486 A.2d at, 719–20.
 4 Romero, 987 F.Supp.2d at 100; In the Matter of the Fort Totten Metrorail Cases Arising out of the Events of June 22, 

2009, 793 F.Supp.2d 133, 153 (D.D.C. 2011); see also Payne, 486 A.2d at 720 (“[W]here no issues unique to warranty, 
like disclaimer or notice, are presented, a claim of strict liability in tort was effectively made out by the court in the 
complaint for breach of warranty.”).

 5 Payne, 486 A.2d at 721 n.7 (§388).
 6 Id. at 722 (§402A).
 7 Dyson v. Winfield, 113 F. Supp. 2d 35, 39–40 (D.D.C. 2000) (§402A Comment k).
 8 Weakley v. Burnham, 871 A.2d 1167, 1173 (D.C. 2005) (§431).
 9 Id. at 1175–76 n.8 (§431 Comment a).
 10 Id. at 1177.
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Duty to Warn in Relation to Duty to Design Safely
A manufacturer is strictly liable for damage caused by his product if there was a feasible way to design a safer 
product and an ordinary consumer would conclude that the manufacturer ought to have used that alterna-
tive design.11 To establish this, a plaintiff must show that the magnitude of the danger from the product out-
weighed the costs of avoiding the danger including, for example, any new dangers created and any reduction 
in the benefits of the product caused by the safer design.12

A manufacturer is liable in negligence for damage caused by his product if he fails to exercise reasonable 
care in its design.13 Reasonable care involves a balancing of the likelihood of harm and the gravity of the 
harm against the burden of precaution which would be effective to avoid the harm.14 The plaintiff must estab-
lish the risks inherent in the design employed and in alternative designs, the relative costs of both designs 
and the considerations that are taken into account in the design.15

Once these parties have reason to know of a danger associated with use of the product, they have a duty 
of ordinary care to warn expected users of the risks of foreseeable harm, and to provide specific instructions 
for safe use.16

Parties Subject to Duty to Warn
The duty to warn extends to manufacturers, retailers,17 and distributors.18 An independent duty to warn can 
extend to successors in interest where defects in a predecessor’s products come to its attention.19 The District 
of Columbia Court of Appeals has not reached the issue of whether a duty exists to warn a predecessor man-
ufacturer or distributor.20

Adequacy of Warnings or Instructions
In evaluating the adequacy of a warning, the trier of fact is to consider the degree of potential danger,21 
together with the likelihood that harm will occur,22 viewed in light of the expected user’s level of knowledge 

 11 Hull v. Eaton, 825 F.2d 448, 454 (D.C. Cir. 1987).
 12 Id.
 13 Id. at 453 (D.C. Cir. 1987).
 14 Id.
 15 Id.
 16 East Penn. Mfg. Co. v. Pineda, 578 A.2d 1113, 1118 (D.C. 1990).
 17 Burch v. Amsterdam Corp., 366 A.2d 1079, 1086 (D.C. 1976).
 18 Fuller v. Chem. Specialties Mfg. Corp., 702 A.2d 1239, 1240 n.2 (D.C. 1997).
 19 LeSane v. Hillenbrand Indus. Inc., 791 F. Supp. 871, 876 (D.D.C. 1992) (noting several factors considered by the 

Maryland Court of Appeals including “if [the successor] profits from the predecessor’s customers … if [the succes-
sor] profits from the predecessor’s good will, represents itself as the same enterprise, undertakes certain positive 
responsibilities of the predecessor such as servicing, and has actual or constructive knowledge of the existence of 
a defect”).

 20 LeSane, 791 F. Supp. at 876.
 21 Burch, 366 A.2d at 1088 n.24.
 22 Pineda, 578 A.2d at 1112.
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and expertise with the product,23 whether the warning is likely to catch the user’s eye and induce the user 
to read it,24 and the sufficiency of the description of the precautions necessary to avoid the injury.25 The ade-
quacy of a warning is generally a question of fact for the jury.26

In regard to prescription drugs and the application of Restatement (Second) of Torts §402A comment k, 
the District of Columbia will not impose liability for a defective warning when the manufacturer complies 
with Comment k.27

The District of Columbia follows the Restatement (Second) of Torts §402A comment j view that there is 
no duty to warn about commonly known and obvious dangers, such as firearms.28

Who Must Be Warned

Layman or Average Consumer

The general rule is that the supplier of a product is liable to expected users for harm that results from foresee-
able uses or misuses29 of which the supplier was aware and failed to adequately warn.30

The District of Columbia has not discussed liability for injuries to bystanders; however, if this issue 
should come before a District of Columbia court, it may consider Maryland law in deciding the matter.31 
Maryland law states a manufacturer is liable for only those injuries to third parties that are foreseeable from 
the use of the product and the nature of the defect.32

In terms of potential allergic reactions, manufacturers must present a warning on only those products or 
ingredients within products that pose a risk to a “substantial number of people.”33

 23 Id.; Payne, 486 A.2d at 723.
 24 Payne, 486 A.2d at 723 n.12 (“Where a [manufacturer] fails to make reasonable efforts to attract attention to his 

warning or convey its urgency, a jury could reasonable find the failure to heed such a warning a natural and foresee-
able result.”) (citations omitted).

 25 Id. at 723–24.
 26 Payne, 486 A.2d at 723.
 27 Dyson v. Winfield, 113 F. Supp. 2d 35, 41–42 (D.D.C. 2000).
 28 Delahanty v. Hinckley, 5 A.2d 758, 760 (D.C. 1989); District of Columbia v. Beretta U.S.A., Corp., 872 A.2d 633, 0 

(D.C. 2005).
 29 Ferguson v. F.R. Winkler GMBH & Co. KG, 79 F.3d 1221, 1224 (D.C. Cir. 1996) (stating manufacturers are liable for 

“objectively foreseeable misuse”).
 30 Payne, 486 A.2d at 721.
 31 See West v. United States, 866 A.2d 74, 79 (D.C. 2005) (“the District of Columbia derives its common law from Mary-

land as of 1801”); In re C.A.P., 633 A.2d 787, 790 (D.C. 1993) (“District derives its common law from Maryland and 
decisions of Maryland courts on questions of common law are authoritative in the absence of District authority”).

 32 Gourdine v. Crews, 955 A.2d 769, 777 (Md. 2008).
 33 Ferebee v. Chevron Chem. Co., 552 F. Supp. 1293, 1298 n.22 (D.D.C. 1982) (borrowing the “substantial number” lan-

guage from the Restatement (Second) of Torts since almost any product can induce a reaction in someone); see also 
Payne, 486 A.2d at 722 n.9 (discussing the respective burdens on plaintiff and defendant when a defense of allergy is 
alleged either under a theory of strict liability-burden on defendant to prove allergy too unique to warrant warning 
or negligence-burden on plaintiff to show that he is not allergic or is part of substantial class of allergic users fore-
seeable by manufacturer but not deciding which applies in District of Columbia).
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Experienced Users and Learned Intermediaries

The District of Columbia recognizes an “experienced user” exception to the duty to warn, such that the 
manufacturer or seller owes no duty to warn the user who, because of his or her expertise or occupation, has 
actual or constructive knowledge of a danger in using the product.34

Physicians and other licensed professionals35 are considered to be “learned intermediaries” between 
manufacturers and consumers, such that, for example, prescription pharmaceuticals manufacturers only 
have a duty to warn the prescribing physician, not the patient, of the dangers associated with use of the 
drug.36 The court may consider whether the intermediary was aware of the dangers of a given product37 and 
whether the knowledge of these dangers would have changed the intermediary’s actions.38

Manufacturers, Suppliers and the Chain of Distribution

The manufacturer or supplier of a finished product may be held liable in damages for defective component 
parts manufactured by another and incorporated into the finished product.39 A component part manufac-
turer, therefore, has a duty to warn the manufacturer or supplier of the finished product if the component 
part manufacturer knows or should know that a danger of using its product is sufficiently serious to require a 
warning.40 To fulfill its duty, the component part manufacturer must provide an adequate warning with spe-
cific directions on how to safely use its product.41

A manufacturer may be relieved from liability for a plaintiff’s injuries if the manufacturer properly 
delegates its duty to warn to a third party, such as the plaintiff’s employer or supervisor, by providing an ade-
quate warning to the third party that is reasonably certain to reach the ultimate user.42 The Restatement (Sec-
ond) of Torts §388 comment n suggests a balancing of four factors to determine whether a warning given to 
a third party is reasonably certain to reach the ultimate user: 1) risk of injury; 2) severity of resulting harm; 
3) viability and expense of placing a warning directly on the product; and 4) reliability of the third party as a 
conduit of the warning.43

 34 Pineda, 578 A.2d at 1119–20.
 35 Payne, 486 A.2d at 727 n.18 (stating that “where a product is marketed solely to professional experienced in using 

the product, the manufacturer may rely on the knowledge which a reasonable professional would apply in using the 
product”) (citations omitted).

 36 Patteson v. Astra Zeneca, LP, 876 F.Supp.2d 27, 33–34 (D.D.C. 2012); MacPherson v. Searle & Co., 775 F .Supp. 417, 
422–23 (D.D.C. 1991); see also Mampe v. Ayerst Labs., 548 A.2d 798, 802 n.6 (D.C. 1988).

 37 Patteson, 876 F.Supp.2d at 34; Payne, 486 A.2d at 725.
 38 Patteson, 876 F.Supp.2d at 34; Mampe, 548 A.2d at 801.
 39 See Weakley, 871 A.2d at 1177.
 40 See McNeal v. Hi-Lo Powered Scaffolding, Inc., 836 F.2d 637, 1–42 (D.C. Cir. 1988).
 41 Id. at 3.
 42 See Russell v. G.A.F. Corp., 422 A.2d 989, 993–94 (D.C. 1980).
 43 Id. at 992.
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A distributor defendant may hold a manufacturer or supplier vicariously liable for the injuries alleged 
against it if it can establish an agency relationship and that the manufacturer or supplier maintained control 
of the day-to-day operations to relieve the distributor of liability.44

The District of Columbia and Maryland have not recognized a “bulk supply” theory of liability.45

Heeding Presumption
In order to prove causation, a plaintiff may employ a rebuttable presumption that the user would have read 
and heeded an adequate warning.46 Evidence that the plaintiff would not have been deterred from using the 
product even if she was aware of and read the warning is sufficient to rebut the presumption and may com-
pletely break the chain of causation.47 In the event the defendant fails to rebut the presumption, a jury may 
determine that the defendant’s product proximately caused the plaintiff’s injury.48

Expert Testimony
The District of Columbia requires expert testimony only for issues “so distinctly related closely to some 
science, profession, business or occupation” as to be beyond the ken of the average layman.”49 The District 
requires expert testimony to determine the adequacy of warning labels directed to prescribing physicians50 
or other professional intermediaries51 but does not require expert testimony to determine the adequacy of 
labels directed to ordinary consumers.52 The courts require “expert testimony to explain the applicability of 
statutes where the statute is relied upon as establishing the standard of care.”53

Preemption of Duty to Warn
In the District of Columbia, federal preemption of a duty to warn has been considered in the context of 
claims brought against milk sellers for failure to warn consumers about the possibility of lactose intolerance 
from milk consumption. These were found to be expressly preempted by the preemption clause of the Federal 
Food, Drug, and Cosmetic Act.54

 44 Hull, 825 F.2d at 457–58.
 45 Tidler v. Eli Lilly & Co., 851 F.2d 418, 425 (D.C. 1988).
 46 Pineda, 578 A.2d at 1115.
 47 Id.; see also Mampe, 548 A.2d at 802.
 48 Payne, 486 A.2d at 725.
 49 Hull, 825 F.2d at 455.
 50 Websetter v. Pacesetter, Inc., 259 F. Supp.2d 27, 36 (D.D.C. 2003).
 51 Payne, 486 A.2d at 727 n.18 (noting that if “the person reading the label is not an average consumer, but a licensed 

professional” then the “defendant might find it effective to introduce expert testimony to demonstrate that the aver-
age [professional] would find the product warnings clear”).

 52 Ferebee, 552 F. Supp. at 1304.
 53 McNeil Pharm. v. Hawkins, 686 A.2d 567, 583 (D.C. 1996).
 54 Mills, M.D. v. Giant of Maryland, LLC, 441 F. Supp.2d 104, 109 (D.D.C. 2006).
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Post-Sale Duties
The District of Columbia has not definitively adopted a post-sale duty to warn rule as of July 2011. Maryland 
law recognizes that a manufacturer has a duty to make reasonable efforts to warn users once it discovers, or 
should have discovered, product defects after selling a product.55

Available Defenses

Assumption of Risk

Assumption of risk, where the plaintiff uses the product despite having knowledge of the danger,56 is a 
defense and completely bars recovery in both strict liability and negligent failure to warn cases.57

Contributory Negligence

Contributory negligence is a defense in negligent failure to warn cases.58

Misuse of Product

A defendant may claim misuse as a defense if the plaintiff used the product in a manner not reasonably fore-
seeable by the defendant.59

Statute of Repose

A product designer may be protected under the D.C. Code Ann. §12-310, which prevents consumers from 
bringing wrongful death or personal injury claims resulting from the defective or unsafe condition of an 
improvement to real property if the injury occurs more than ten years after the improvement was substan-
tially completed.60 Manufacturers and suppliers are exempted from this statutory limitation.61 The court has 
held that if a defendant is being sued in their capacity as both a designer and manufacturer, the claims are 
severable; the plaintiff may proceed with all claims related to manufacturing or not otherwise barred by the 
statute.62

Indemnification

In the event a party has been held liable for injuries and costs incurred due to a failure to warn, the party 
may sue and allege a duty to indemnify exists between them and the other party or parties.63 A duty to 

 55 Owens-Illinois, Inc. v. Zenobia, 601 A.2d 633, 5–46 (Md. 1992).
 56 Romero, 987 F.Supp.2d at 100–01; Payne, 486 A.2d at 722 n. 9.
 57 Romero, 987 F.Supp.2d at 100; McNeil Pharm., 686 A.2d at 578 n.19.
 58 Romero, 987 F.Supp.2d at 102; McNeal, 836 F.2d at 1.
 59 See Romero, 987 F.Supp.2d at 109; Payne, 486 A.2d at 725–26; McNeal, 836 F.2d at 6.
 60 Fort Totten Metrorail Cases, 793 F.Supp.2d at 140 (stating substantially completed means when the product is first 

use or first available for use).
 61 Id. at *5.
 62 Id. at *5 n.11.
 63 Quad. Dev. Corp. v. Otis Elevator Co., 748 A.2d 432, 435 (D.C. 2000).
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indemnify may arise from an express contractual provision or be implied to prevent injustice.64 Indemnifi-
cation is not available when both joint tortfeasors are guilty of active negligence, and the negligence of both 
concur in causing the injury.65
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 65 Id.
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