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PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Florida?
In Florida, a duty to warn exists with regard to the manufacture or sale of a product that is potentially dan-
gerous, either by virtue of its inherent nature or because it is defective. See, e.g., Lesnick v. Duval Ford, LLC, 
185 So. 3d 577 (Fla. 1st DCA 2016) (holding that there was no duty to warn when there was nothing inher-
ently dangerous about the product when it was sold); A.O. Smith Harvestore Products, Inc. v. Suber Cattle 
Co., 416 So. 2d 1176 (Fla. 1st DCA 1982); Robertson v. Deak Perera (Miami), Inc., 396 So. 2d 749 (Fla. 3d DCA 
1981). A manufacturer or supplier with actual or constructive knowledge of a danger associated with the use 
of its product must warn of that danger, at least where the hazard is not as well known to the user as to the 
manufacturer or supplier. See Tampa Drug Co. v. Wait, 103 So. 2d 603 (Fla. 1958); Brown v. Glade and Grove 
Supply, Inc., 647 So. 2d 1033 (Fla. 4th DCA 1994); Advanced Chemical Co. v. Harter, 478 So. 2d 444 (Fla. 1st 
DCA 1985). Although a manufacturer or supplier of a dangerous product has a general duty to warn of the 
danger presented in the contemplated use of the product, McConnell v. Union Carbide Corp., 937 So. 2d 148 
(Fla. 4th DCA 2006), it may also have a duty to warn of dangers associated with the use of its product even 
when the product is not used for its intended purpose. See High v. Westinghouse Electric Corp., 610 So.2d 1259 
(Fla. 1993). Florida follows the Restatement (Second) of Torts with respect to strict products liability. Aubin v. 
Union Carbide Corp., 177 So. 3d 489 (Fla. 2015).

Were the Warnings or Instructions Adequate?
A warning must be given with a degree of intensity that would cause a reasonable person to exercise caution 
commensurate with the potential danger. Tampa Drug Co., 103 So. 2d 603; Sta-Rite Industries, Inc. v. Levey, 
909 So. 2d 901 (Fla. 3d DCA 2004). Thus, a warning must be sufficient to give a user fair notice of the dan-
gerous propensities of the product. Edwards v. California Chemical Co., 245 So. 2d 259 (Fla. 4th DCA 1971). 
A warning is adequate if it is communicated by means of positioning, lettering, coloring, and language that 
would convey to a user of average intelligence the information necessary to permit the user to avoid the risk 
and use the product safely. Stanley Indus., Inc. v. W.M. Barr & Co., Inc., 784 F. Supp. 1570, 1575 (S.D. Fla 
1992). Whether a warning is adequate depends on both the information provided and the plaintiff’s indepen-
dent knowledge or awareness of the product and dangers associated with its product. Talquin Elec. Co-op. v. 
Amchem Products, Inc., 427 So. 2d 1032 (Fla. 1st DCA 1983). The obviousness of the danger and the adequacy 
of the warning are based upon an objective standard, rather than a plaintiff’s subjective appreciation of the 
danger. Byrnes v. Honda Motor Co., 887 F. Supp. 279 (S.D. Fla. 1994). The adequacy of a warning is ordinarily 
a question of fact for the fact-finder. Edwards, 245 So. 2d at 259. However, it can be a question of law if the 
warning is accurate, clear and unambiguous. Felix v. Hoffman-LaRoche, Inc., 540 So. 2d 102 (Fla. 1989); 
Ragans v. Miriam Collins-Palm Beach Lab. Co., 681 So. 2d 1173 (Fla. 2d DCA 1996).
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Evaluating the adequacy of a warning requires a court to weigh: 1) the dangerous nature of the product; 
2) how the product is used; 3) the intensity and nature of the warnings given; 4) the burden imposed by the 
warnings; and 5) the likelihood that the warnings will be adequately communicated to the foreseeable users 
of the product. Stanley Industries, Inc. v. W.M. Barr & Co., 784 F. Supp. 1570 (S.D. Fla. 1992).

Who Do You Have to Warn?
A manufacturer or supplier has no duty to warn of a danger where user or consumer has actual knowledge 
of the danger. See Moorman v. American Safety Equipment, 594 So. 2d 795 (Fla. 4th DCA 1992); Thursby v. 
Reynolds Metals Co., 466 So. 2d 245 (Fla. 1st DCA 1984). Manufacturers must generally warn the foreseeable 
users of a product. Johns-Manville Sales Corp. v. Janssens, 463 So. 2d 242 (Fla. 1st DCA 1984).

Florida law recognizes the “sophisticated user” or “learned intermediary” doctrines which relieve a 
manufacturer of the duty to warn where there is a sophisticated user or learned intermediary which has 
knowledge of the hazard.1 Pike v. Trinity Indus., Inc., 34 F. Supp. 3d 1193 (M.D. Fla. 2014); Brito v. County 
of Palm Beach, 753 So. 2d 109 (Fla. 4th DCA 1998)(the court defined a learned intermediary as one who 
has knowledge of the danger and whose position with respect to the manufacturer confers a duty to convey 
warnings to the consumer); Felix v. Hoffman-LaRoche, Inc., 513 So. 2d 1319 (Fla. 3d DCA 1987) (holding that 
a drug manufacturer meets its duty to warn of potentially harmful effects by informing the prescribing doc-
tor of those effects, rather than the end user). However, a manufacturer may not be able to reasonably rely on 
an intermediary to provide warnings if the manufacturer knows that the warnings would render the product 
less valuable and would provide the intermediary an incentive to withhold the necessary warning from the 
consumer. Aubin v. Union Carbide Corp., 177 So. 3d 489 (Fla. 2015).

Is It Always Necessary to Warn?
Under Florida law, there is no duty to warn of a known danger. See Rodriguez v. New Holland North America, 
Inc., 767 So. 2d 543 (Fla. 3d DCA 2000). There is likewise no duty to warn of open and obvious dangers. See 
Kohler Co. v. Marcotte, 907 So. 2d 596 (Fla. 3d DCA 2005); Scheman-Gonzalez v. Saber Manufacturing Co., 
816 So. 2d 1133 (Fla. 4th DCA 2002).

Is There a Heeding Presumption in Florida?
There are no reported Florida appellate decisions expressly adopting a heeding presumption. Nevertheless, 
with respect to the issue of whether or not a better warning would have been followed, one appellate court 
noted with respect to an allegedly dangerous pool grate that “it must be assumed that a sufficiently emphatic 
warning would have made the difference.” Sta-Rite Industries, Inc. v. Levey, 909 So. 2d 901, 906 (Fla. 3d DCA 
2004). Cf. Christopher v. Cutter Laboratories, 53 F.3d 1184, 1192  (11th Cir. 1995)(applying Florida law and sug-
gesting that in prescription medical product cases, there is no heeding presumption).

 1 The learned intermediary doctrine is difficult to establish or expand given the factors involved. In Florida, it is 
predominantly used in the medical context.  
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What Defenses Are Available to those within the Chain of Distribution?
In limited circumstances, a manufacturer may discharge its duty to warn by informing the distributor of the 
dangers associated with the product. Zunck v. Gulf Oil Corp., 224 So. 2d 386 (Fla. 1st DCA 1969). Similarly, a 
supplier may discharge its duty to warn by conveying the necessary information and warnings to the manu-
facturer, who must be considered a learned intermediary. Union Carbide Corp. v. Kavanaugh, 879 So. 2d 42, 
44 (Fla. 4th DCA 2004).

Although many states have adopted the “bare metal defense” pursuant to which a manufacturer, partic-
ularly a component part manufacturer, has no duty to warn about hazards of a product that it did not manu-
facture because it is not considered in the chain of distribution, Florida has not expressly done so. However, 
in Kohler Co. v. Marcotte, 907 So. 2d 596 (Fla. 3d DCA 2005), the appellate court reversed a jury verdict that 
had been entered in favor of a component manufacturer of small engines for riding lawn mowers. Although 
the plaintiff contended that the lawn mower was defective because it lacked a grass shield to cover the rotat-
ing intake screen of the engine, the Kohler court, citing Section 5 of the Restatement (Third) of Torts: Prod-
ucts Liability (“Liability of Commercial Seller or Distributor of Product Components”), held that the engine 
manufacturer was not liable because the engine itself was not defective and had not substantially participated 
in the integration of components into the design of the mower.2 See also Faddish v. Pumps, 881 F. Supp. 2d 
1361, 1371 (S.D. Fla. 2012) (predicting that Florida would hold that a defendant manufacturer of a component 
part is not liable for a third party’s asbestos-containing products when the defendant is not within the chain 
of distribution of the completed product).

The duty to warn is limited to defects or dangers which are known or reasonably foreseeable and are 
unknown or unforeseen by the user. Light v. Weldarc Co., 569 So. 2d 1302 (Fla. 5th DCA 1990). If a user is 
aware of a warning but ignores its language, or cannot read the warning, a manufacturer may have no lia-
bility because the failure to warn is not the proximate cause of harm. See e.g. Henry v. GMC, 60 F.3d 1545 
(11th Cir. 1995) (user was illiterate and could not read warning). By the same token, a consumer’s failure to 
read a warning label on a product may also defeat a failure to warn claim because the alleged inadequacy of 
the warning will not be considered the proximate cause of the harm. Leoncio v. Louisville Ladder, Inc., 601 F. 
App’x 932 (11th Cir. 2015); Lopez v. Southern Coatings, Inc., 580 So. 2d 864 (Fla. 3d DCA 1991). Willful igno-
rance is considered tantamount refusing to read a warning label. Farias v. Mr. Heater, Inc., 757 F. Supp. 2d 
1284 (S.D. Fla. 2010). On the other hand, the failure of a consumer or user to exercise caution commensurate 
with the potential danger after proper warning may constitute contributory negligence. See American Cyana-
mid Co. v. Roy, 498 So. 2d 859 (Fla. 1986).

Is an Expert Required on Warning Issues?
Expert evidence may be helpful but is not required in order for a jury to consider the adequacy of a warning. 
Salozzo v. Wagner Spray Tech Corp., 578 So. 2d 393 (Fla. 3d DCA 1991). However, the adequacy of a warning 
directed to physicians for the use of prescription drugs under the learned intermediary doctrine must be 
proven by expert testimony. Upjohn v. MacMurdo, 562 So. 2d 680 (Fla. 1990).

 2 Note that Marcotte was disapproved in Aubin, 177 So. 3d 489, to the extent that Marcotte applied the risk utility test 
set forth in the Third Restatement, and not the consumer expectation test.
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Has the Duty to Warn Been Preempted with Respect to Any Product in This State?
The Federal Insecticide, Fungicide, and Rodenticide Act under 7 U.S.C. §136 expressly preempts inadequate 
labeling claims. See 7 U.S.C. 136v; see also Papas v. Upjohn Co., 985 F.2d 516 (11th Cir. 1993); E.I. Du Pont 
de Nemours Co. v. Aquamar S.A., 881 So. 2d 1 (Fla. 4th DCA 2004). Tort claims premised on state law duties 
to warn relative to cigarettes have also been preempted. See 15 U.S.C. §1331; 28 U.S.C. §1334(b); Shepard v. 
Phillips Morris, Inc., 1998 U.S. Dist. LEXIS 23410 (M.D. Fla. April 28, 1998); Sonnenreich v. Phillips Morris, 
Inc., 929 F. Supp. 416 (S.D. Fla. 1996); R. J. Reynolds Tobacco Co. v. Marotta, 214 So. 3d 590 (Fla. 2017). Finally, 
the preemption provision of the Medical Device Amendments to the Food Drug and Cosmetic Act (FDCA), 
21 U.S.C.A. §360k(a), expressly preempts state requirements different from, or in addition to, any require-
ment applicable to the device under federal law. McClelland v. Medtronic, Inc., 944 F. Supp. 2d 1193 (M.D. 
Fla. 2013).

POST-SALE DUTY TO WARN

A continuing or post-manufacture duty to warn has not been addressed extensively by Florida courts, but has 
been recognized in several cases. See, e.g., Sta-Rite Industries, Inc., 909 So. 2d 901 (citing the Third Restate-
ment of Torts, Products Liability §10(a), and holding that a jury question was presented on a pool manufac-
turer’s continuing duty to warn of dangers associated with a pool grating where manufacturer was on notice 
of accidents before and after the subject sale), rev. den., Levey v. Sta-Rite Industries, Inc., 919 So. 2d 435 (Fla. 
2005); Johns-Manville Sales Corp. v. Janssen, 463 So. 2d 242 (Fla. 1st DCA 1984)(generally recognizing a con-
tinuing duty to warn).3 Other Florida courts held that a post-sale duty to warn claim was barred by the stat-
ute of repose, Fla. Stat. §95.031(2). See Wallis v. Grumman Corp., 515 So. 2d 1276 (Fla. 1987)(holding “since 
there is no cause of action at the end of the twelve-year period, there can be no duty to warn of a defect.”); 
Williams v. American Laundry Machinery Industries, 509 So. 2d 1363 (Fla. 2d DCA 1987).

In 2015 the Florida Supreme Court authorized proposed changes to the standard jury instructions 
pertaining to product liability cases. See In Re: Standard Jury Instructions in Civil Cases—Report No. 13-01 
(Products Liability), 160 So. 3d 869 (Fla. 2015). The new instructions do not expressly include a post-sale duty 
to warn but merely raises the possibility in section 403.10, note 2 which states that “under certain circum-
stances, a manufacturer has a duty to warn about particular risks of a product even after the product has 
left the manufacturer’s possession, and has been sold or transferred to a consumer or end-user.” Id. There-
fore, “a special instruction may be needed in cases raising issues of a post-manufacture or post-sale duty to 
warn.” Id.

 3 The Restatement (Third) of Torts: Product Liability §10(a) recognizes a post-sale duty to warn. Section 10(b) 
provides that a manufacturer has a post-sale duty to warn if the seller has actual or constructive knowledge that 
the product poses a substantial risk of harm; the persons who should be warned are readily identifiable and are 
assumed to be unaware of the risks; a warning can be reasonably communicated to such individuals; and the risk of 
harm is sufficiently great to justify the burden of a post-sale warning. Note, however, that in Aubin v. Union Carbide 
Corp., 177 So. 3d 489 (Fla. 2015), the Florida Supreme Court declined to adopt the Restatement (Third) of Torts: Prod-
ucts Liability, and reiterated Florida’s adherence to the Restatement (Second) of Torts, which does not contain a post-
sale duty to warn. 
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