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PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Georgia?
A manufacturer has a duty to warn when it has reason to believe the use of a product may cause harm. 
Bishop v. Farhat, 227 Ga. App. 201, 206, 489 S.E.2d 323 (1997); Chrysler Corp. v. Batten, 264 Ga. 723, 450 
S.E.2d 280 (1994). This duty to warn may arise even if the product is not found to have a defect in design, 
manufacturing, or assembly. Battersby v. Boyer, 241 Ga. App. 115, 526 S.E.2d 159 (1999). When a manufac-
turer or seller has reason to anticipate that danger may result from a particular use, it may be required to 
give adequate warning of the danger. A product sold without such warning is in a defective condition. Hunt 
v. Harley-Davidson Motor Co., 147 Ga. App. 44, 45, 248 S.E.2d 15, 16 (1978) (citing Center Chem. Co. v. Par-
zini, 234 Ga. 868, 218 S.E.2d 580 (1975)). The duty to warn extends beyond the purchaser of the product to 
all potential users. Rhodes v. Interstate Battery System, Inc., 722 F.2d 1517, 1519 (11th Cir. 1984); Batten, 264 
Ga. 723.

“To establish a claim for failure to warn, the plaintiff must show the defendant had a duty to warn, the 
defendant breached that duty, and the breach was the proximate cause of the plaintiff’s injury.” Wheeler v. 
Novartis Pharm. Corp., 944 F. Supp. 2d 1344 (S.D. Ga. 2013). Regardless of when the duty to warn arises, 
the duty may be breached by 1) failing to provide an adequate warning of the product’s potential risks or 
2) failing to adequately communicate the warning to the ultimate user. Folsom v. Kawasaki Motors Corp. 
U.S.A., 2007 U.S. Dist. LEXIS 37936 (M.D. Ga. May 24, 2007); Camden Oil Co. v. Jackson, 270 Ga. App. 837, 
609 S.E.2d 356 (2004), reconsideration denied (Dec. 10, 2004); Wilson Foods Corp. v. Turner, 218 Ga. App. 74, 
460 S.E.2d 532 (1995); Rhodes, 722 F.2d 1519. The warning must inform the consumer of the nature and exis-
tence of the hazard, allowing him to make an informed decision whether to take on the risks; however, the 
mere fact that an injury occurred despite a warning does not mean the warning is not inadequate. Watkins 
v. Ford Motor Co., 190 F.3d 1213, 1219 (11th Cir. 1999) (once the consumer is apprised of the risk of a rollover, 
nothing can be done to protect him once he decides to take on the risks of which he was warned) (citing 
Wilson Foods Corp. v. Turner, 218 Ga. App. 74, 460 S.E.2d 532 (1995)). “Whether or not a duty to warn exists 
depends upon foreseeability of the [danger], the type of danger involved, and the foreseeability of the user’s 
knowledge of the danger.” Powell Duffryn Terminals v. Calgon Carbon Corp., 4 F. Supp. 2d 1198, 1203 (S.D. 
Ga. 1998) (citing Niles v. Board of Regents of the Univ. Sys. of Georgia, 222 Ga. App. 59, 60, 473 S.E.2d 173, 175 
(1996)).

Relationship between Duty to Warn and Duty of Safe Design

As a general rule, manufacturers are obligated to design products that are reasonably safe for their intended 
and foreseeable uses. Greenway v. Peabody Intern. Corp., 163 Ga. App. 698, 699-700, 294 S.E.2d 541 (1982). 
“The ‘heart’ of a design defect case is the reasonableness of selecting from among alternative product designs 
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and adopting the safest feasible one.” Jones v. NordicTrack, Inc., 274 Ga. 115, 118, 550 S.E.2d 101 (2001) (citing 
Banks v. ICI Americas, 264 Ga. 724, 736, 450 S.E.2d 208 (1994). However, a manufacturer that cannot design 
the risk out of its product must provide adequate warnings for the product’s use. See, e.g., Bryant v. Hoff-
man-La Roche, Inc., 262 Ga. App. 401, 585 S.E.2d 723 (2003) (noting that “once a prima facie case for design 
defect is established” a pharmaceutical manufacturer will only be relieved from liability when it shows that 
“(1) the product is properly manufactured and contains adequate warnings, (2) its benefits justify its risks, 
and (3) the product was at the time of manufacture and distribution incapable of being made more safe”).

Theories of Liability (Including Restatement)

In Georgia, a failure to warn claim sounding in negligence has essentially the same elements as a failure to 
warn claim sounding in strict liability. Wells v. Ortho Pharmaceutical Corp., 615 F. Supp. 262, 292 (N.D. Ga. 
1985), aff’d in part and modified in part on other grounds, 788 F. 2d 741 (11th Cir. 1986). Under both theories, 
a plaintiff must show the defendant had a duty to warn, the defendant breached that duty, and the defen-
dant’s failure to adequately warn of the danger proximately caused the injury. Folsom v. Kawasaki Motors 
Corp. U.S.A., 2007 U.S. Dist. LEXIS 37936 (M.D. Ga. May 24, 2007); Powell Duffryn Terminals v. Calgon Car-
bon Corp., 4 F. Supp. 2d 1198, 1203-1205 (S.D. Ga. 1998); Ford Motor Co. v. Stubblefield, 171 Ga. App. 331, 319 
S.E.2d 470 (1984); Cobb Heating & Air Conditioning Co. v. Hertron Chemical Co., 139 Ga. App. 803, 229 S.E.2d 
681 (1976).

In negligence cases, a manufacturer having actual or constructive knowledge that the use of its product 
may result in non-obvious, foreseeable dangers has a duty to warn users of these dangers. Rhodes v. Interstate 
Battery System, Inc., 722 F.2d 1517, 1519 (11th Cir. 1984); Wells, 615 F. Supp. at 295. In a strict liability claim, a 
plaintiff may recover when a manufacturer has reason to anticipate that danger may result from a particular 
use and fails to warn of that danger. Wells, 615 F.Supp at 295-296; Center Chem. Co. v. Parzini, 234 Ga. 868, 
869-870, 218 S.E.2d 580 (1975).

Georgia courts do distinguish somewhat between negligence and strict liability failure to warn claims. 
Banks v. ICI Americas, Inc., 264 Ga. 732, 450 S.E.2d 671 (1994); Mack Trucks, Inc v. Conkle, 263 Ga. 539, 436 
S.E.2d 635 (1993). A seller of a product manufactured by another cannot be held strictly liable by statute. 
Ga. Code Ann. §51-1-11.1; Boyce v. Gregory Poole, 269 Ga. App. 891, 605 S.E.2d 384 (2004). Under Georgia 
law, strict liability applies only to actual manufacturers that have an active role in the production, design, or 
assembly of the products and placing them into the stream of commerce. Tomlinson v. Resqline, Inc., 2006 
U.S. Dist. LEXIS 30348 (N.D. Ga. April 24, 2006); see also Boyce, 269 Ga. App. at 894. Further, while Geor-
gia’s ten-year statute of repose applies to strict liability claims, it expressly excludes negligent failure to warn 
cases. Ga. Code Ann. §51-1-11(c); Bagnell v. Ford Motor Co., 297 Ga. App. 835, 836, 678 S.E.2d 489 (2009); 
Chrysler Corp. v. Batten, 264 Ga. 723, 725, 450 S.E.2d 280 (1994). However, the statute of repose also excludes 
actions “seeking to recover from a manufacturer for injuries or damages…arising out of conduct which man-
ifests a willful, reckless or wanton disregard for life or property.” Ga. Code. Ann. §51-1-11(c). Thus, in strict 
liability suits where defendant’s conduct is deemed “willful, reckless, or wanton,” Georgia’s statute of repose 
may not apply. Id.; Bagnell, 297 Ga. App. at 836.

Strict liability claims are also limited to allegations of personal injury, while negligence claims can arise 
from personal injury, property damage, or both. See Johnson v. Ford Motor Co., 281 Ga. App. 166, 173, 637 
S.E.2d 202, 207 (2006) (trial court’s summary judgment ruling was vacated, because it erroneously concluded 
a negligent failure to warn claim could not be sustained where there was no bodily injury).
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In short, “[w]hile strict product liability and negligence are generally fundamentally different theories of 
liability, in the area of product design and warnings there exists an area of overlap so that the case law may 
be applied from either area, because adequate warnings as to the proper or safe use of a product are part of 
the total design package of the product.” Boyce, 269 Ga. App. at 897; Ogletree v. Navistar Intl. Transp. Corp., 
269 Ga. 443, 500 S.E.2d 570 (1998); Banks, 264 Ga. 732.

Georgia has not formally adopted the Restatement (Third) of Torts; however, Georgia courts have occa-
sionally cited the Third Restatement. McCombs v. Synthes, 277 Ga. 252, 587 S.E.2d 594 (2003) (citing Restate-
ment of the Law, Third, Torts: Products Liability, §6(d) (learned intermediary doctrine)); Smith v. Ontario 
Sewing Machine Co., Ltd., 249 Ga. App. 364, 548 S.E.2d 89 (2001), judgment aff’d , 275 Ga. 683, 572 S.E.2d 
533 (2002), and judgment vacated on other grounds, 259 Ga. App. 30, 576 S.E.2d 38 (2002) (applying Restate-
ment (Third) of Torts, Products Liability, §11 (a)(2) and (b) (product recalls)); Watkins v. Ford Motor Co., 190 
F.3d 1213, 1219 (11th Cir. 1999) (applying Restatement (Third) of Torts, Product Liability, §10 (adequacy of 
warning)). Georgia courts have, however, formally adopted Restatement (Second) of Torts, §388:

One who supplies directly or through a third person a chattel for another to use is subject to liability to 
those whom the supplier should expect to use the chattel with the consent of the other or to be endan-
gered by its probable use, for physical harm caused by the use of the chattel in the manner for which 
and by a person for whose use it is supplied, if the supplier:

(a) knows or has reason to know that the chattel is or is likely to be dangerous for the use for which it is 
supplied, and

(b) had no reason to believe that those for whose use the chattel is supplied will realize it dangerous 
condition, and

(c) fails to exercise reasonable care to inform them of its dangerous condition or of the facts which 
make it likely to be dangerous.

Restatement (Second) of Torts, §388 (1965); Johnson v. Ford Motor Co., 281 Ga. App. 166, 172-73, 637 S.E.2d 
202 (2006) (noting that §388 is made applicable to manufacturers through Restatement (Second) of Torts, 
§394) (citing Carter v. E.I. DuPont de Nemours & Co., 217 Ga. App. 139, 140, 456 S.E.2d 661 (1995); Dinger v. 
Moran, 224 Ga. App. 59, 60, 479 S.E.2d 469 (1996)).

Who Has a Duty to Warn: Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer

Manufacturer

When a manufacturer has reason to anticipate that danger may result from a particular use, it may be 
required to give adequate warning of the danger. A product sold without such warning is in a defective 
condition. Hunt, 147 Ga. App. at 45 (citing Center Chem. Co. v. Parzini, 234 Ga. 868, 218 S.E.2d 580 (1975)); 
Chrysler Corp. v. Batten, 264 Ga. 723, 724, 450 S.E.2d 280 (1994).

Seller

A warning may also be required of a seller or another entity in the chain of distribution. Under Georgia law a 
seller has a duty to warn only of dangers actually or constructively known at the time of the sale. Deloach v. 
Rovema Corp., 241 Ga. App. 802, 527 S.E.2d 882 (2000). The seller’s constructive knowledge exists when he or 
she reasonably should have known of the danger, looking at factors such as other similar incidents and cus-
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tomer complaints. Parks v. Hyundai Motor Am., 258 Ga. App. 876, 575 S.E.2d 673 (2002) (only one previous 
consumer complaint was enough to raise an issue of whether Hyundai had notice or knowledge of alleged 
defect prior to sale).

Absent actual or constructive knowledge of a defect in the product, a seller is entitled to assume the 
manufacturer provided an adequate warning to the consumers, and has no separate duty to warn of the 
product’s danger. Hester v. Human, 211 Ga. App. 351, 439 S.E.2d 50 (1993); Battersby v. Boyer, 241 Ga. App. 
115, 526 S.E.2d 159 (1999). When a seller knows or should know the particular use of a product and risks 
from such use, however, it has a duty to warn. Boyce, 269 Ga. App. 891. This does not necessarily apply to 
pharmacists: a pharmacist does not have to warn a consumer of every possible side effect of a drug, because 
the learned intermediary doctrine places the duty to warn on the prescribing physician. Chamblin v. K-Mart 
Corp., 272 Ga. App. 240, 612 S.E.2d 25 (2005).

Distributor

A distributor usually falls under the category of a retailer or seller. See Ga. Code Ann. §51-1-11.1(a) (a “prod-
uct seller” is defined as “a person in the course of a business conducted for the purpose leases or sells and 
distributes; installs; prepares;…or otherwise is involved in placing a product in the stream of commerce”). 
As such, a distributor will only be held liable if it had actual or constructive knowledge of a danger associated 
with a product at the time of sale. See Bishop v. Farhat, 227 Ga. App. 201, 206, 489 S.E.2d 323 (1997).

Component Part Manufacturer

A component part manufacturer may be insulated from liability depending on the extent to which the prod-
uct is altered by the assembler before it reaches the ultimate user. Giordano v. Ford Motor Co., 165 Ga. App. 
644, 299 S.E.2d 897 (1983). Where the component reaches the ultimate user essentially in its original state, 
the component part manufacturer may not be absolved from liability. Giordano, 165 Ga. App. at 644. If the 
component part is incorporated into another product without material change, the manufacturer of the com-
ponent part has a duty to warn ultimate users of dangers that may result from reasonably foreseeable use of 
its product. Beauchamp v. Russell, 547 F. Supp. 1191, 1197 (N.D. Ga. 1982). The determination of the extent 
and the effect of any modifications made to the component part is normally a matter for the jury. See Key 
Safety Sys. v. Bruner, 334 Ga. App. 717, 780 S.E.2d 389 (2015); Giordano, 165 Ga. App. at 644. In some situa-
tions, this duty to warn may be shared by both the manufacturer of the component part and the assembler 
of the product into which the component part has been incorporated. Id. at 645. The component part man-
ufacturer’s duty to warn may be discharged, however, if there has been a material and unforeseeable change 
in the product when incorporated into another product. See Giordano, 165 Ga. App. 644; Beauchamp, 547 F. 
Supp. 1191.

Employer

Generally, whether a manufacturer can delegate any duty it owes to workers by warning their employer turns 
on the reasonableness of the manufacturer’s expectations that the employer will convey warning information 
to its employees. See White v. W.G.M. Safety Corp., 707 F. Supp. 544 (S.D. Ga. 1988) (employer had a duty to 
warn the sandblaster of the dangers inherent in using a manufacturer’s protective hood and respirator, but 
this duty did not provide the manufacturer with an absolute defense against failure to warn claim). This is 
a question that depends upon the facts of the case and is best left to the jury. See Smith v. Ontario Sewing 
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Machine Co., Ltd., 249 Ga. App. 364, 548 S.E.2d 89 (2001), judgment aff’d , 275 Ga. 683, 572 S.E.2d 533 (2002), 
and judgment vacated on other grounds, 259 Ga. App. 30, 576 S.E.2d 38 (2002) (manufacturer’s warning not 
directed at the users who were in actual danger from the defect, and manufacturer had actual knowledge 
that employer would not follow the “recall” warning). An employer’s independent duty to warn or instruct its 
employee of the dangers inherent in using a product may not provide an absolute defense for the manufac-
turer in a failure to warn claim. W.G.M. Safety Corp., 707 F. Supp. at 546-547.

Was the Warning or Instruction Adequate?

Factors to Consider

Georgia courts consider whether a warning is adequate through two independent inquiries. Under Georgia 
law, a warning may be inadequate if it (1) fails to provide an adequate warning of the product’s potential risks 
(looking at the content of the warning), or (2) fails to adequately communicate the warning to the ultimate 
user (focusing on the location and presentation of the warning). Watkins v. Ford Motor Co., 190 F.3d 1213 
(11th Cir. 1999); Thorton v. E.I. DuPont De Nemours & Co., Inc., 22 F.3d 284 (11th Cir. 1994).

Questions which should be asked in determining the adequacy of a warning are:
1) Was there a danger that required a warning?

2) Was any warning or instruction given?

3) Was the warning or instruction read?

4) Was the warning label effective for those who would foreseeably be affected by the product? and

5) Did the warning label give adequate instructions on how to safely use the product?

Dorsey Trailers Southeast v. Brackett, 185 Ga. App. 172, 363 S.E.2d 779 (1987); Cobb Heating & Air Condition-
ing Co. v. Hertron Chemical Co., 139 Ga. App. 803, 229 S.E.2d 681 (1976).

Location of Warning (On Product Or In Instructions)

To determine whether a warning was adequately communicated, Georgia courts consider the location and 
the presentation of the warning. Folsom v. Kawasaki Motors Corp. U.S.A., 2007 U.S. Dist. LEXIS 37936 (M.D. 
Ga. May 24, 2007); Camden Oil Co. v. Jackson, 270 Ga. App. 837, 609 S.E.2d 356 (2004), reconsideration 
denied (Dec. 10, 2004); Wilson Foods Corp. v. Turner, 218 Ga. App. 74, 460 S.E.2d 532 (1995). Considerations 
include the position, color, and print size of the warning, as well as the use, or lack thereof, of symbols that 
would call the user’s attention to the warning or increase the likelihood user would read the label and warn-
ing. Camden Oil, 270 Ga. App. 837; Wilson Foods, 218 Ga. App. 74 (plaintiff’s failure to read the warning may 
be circumstantial evidence of the inadequacy of the presentation of the warning); Dorsey Trailers Southeast 
v. Brackett, 185 Ga. App. 172, 176, 363 S.E.2d 779 (1987) (whether it was adequate for manufacturer to mail a 
service bulletin to all purchasers warning of the danger was a jury question); but see Copeland v. Ashland Oil, 
Inc., 188 Ga. App. 537, 373 S.E.2d 629 (1988) (warnings on chemical paint remover that clearly and graphi-
cally advised users of flammability and explosiveness of the chemicals and specifically warned against trans-
ferring to unmarked containers was apparent as a matter of law).

Content of Message—Conspicuousness

For the content of a warning to be adequate, it must sufficiently inform a user of the dangers associated with 
a product. Watkins v. Ford Motor Co., 190 F.3d 1213 (11th Cir. 1999); Pruitt v. P.P.G. Industry, Inc., 895 F.2d 
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734 (11th Cir. 1990) (a label on cleaning solvent warning users not to breathe or swallow the solvent was 
adequate to cover the dangers of inhaling the solvent as liquid droplets because a reasonable person would 
conclude that inhaling the solvent in liquid form would be as dangerous as inhaling the solvent in a vaporous 
form). The warning must not only identify the danger, it must disclose the seriousness of that danger:

An adequate warning must provide complete disclosure of the existence and extent of the risk involved, 
and its efficacy depends upon the language used and the impression that such language is calculated 
to make upon the mind of the average product user. The adequacy of the warning must be evaluated in 
conjunction with the knowledge and expertise of those who may be reasonably expected to use or to be 
exposed to the product.

Thorton v. E.I. DuPont De Nemours & Co., Inc., 22 F.3d 284, 289 (11th Cir. 1994) (defendant marketed its lac-
quer thinner solely to professionals).

All warnings also must be sufficiently specific. A vague or generalized warning that fails to warn of the 
specific defect, the danger from the defect, and remediation is not an adequate warning. Smith v. Ontario 
Sewing Machine Co., Ltd., 249 Ga. App. 364, 548 S.E.2d 89 (2001), judgment aff’d , 275 Ga. 683, 572 S.E.2d 
533 (2002), and judgment vacated on other grounds, 259 Ga. App. 30, 576 S.E.2d 38 (2002) (manufacturer only 
gave a generalized recall notice about mop-making machines, failing to specify danger involving the blade 
cutter and failing to direct the warning to the actual users of the machines, even after obtaining knowledge 
that the warning was not being heeded by the employer).

Obvious Hazards

Generally, there is no duty to warn of an obvious danger that the user should recognize. Boyce v. Gregory 
Poole, 269 Ga. App. 891, 605 S.E.2d 384 (2004); Vickery v. Waste Management of Ga., Inc., 249 Ga. App. 659, 
660, 549 S.E.2d 482 (2001) (no duty to warn that truck which injured plaintiff’s decedent would move in 
reverse). While an open and obvious danger does not bar design defect claims, it may bar failure to warn 
claims. Kelley v. Hedwin Corp., 308 Ga. App. 509, 511, 707 S.E.2d 895, 898 (2011) (no duty to warn that a poor-
ly-capped container on its side will spill liquid); see also Boyce, 269 Ga. App. 891 (citing Daniels v. Bucyrus-
Erie Corp., 237 Ga. App. 828, 516 S.E.2d 848 (1999) and Ogletree v. Navistar Intl. Transp. Corp., 269 Ga. 443, 
500 S.E.2d 570 (1998)).

The manufacturer of a product categorized as an “inherently dangerous” or “unavoidably unsafe,” how-
ever, has a duty to properly prepare, properly market, and to adequately warn about all inherent risks. Center 
Chem. Co. v. Parzini, 234 Ga. 868, 218 S.E.2d 580 (1975); Copeland v. Ashland Oil, Inc., 188 Ga. App. 537, 373 
S.E.2d 629 (1988); Walker v. Merck & Co., 648 F. Supp. 931 (M.D. Ga. 1986), judgment aff’d, 831 F.2d 1069 
(11th Cir. 1987). This product cannot be defective if it is manufactured, packaged and accompanied with 
adequate warnings and instructions. Center Chem., 234 Ga. at 870; Bryant v. Hoffman-La Roche, Inc., 262 Ga. 
App. 401, 412, 585 S.E.2d 723 (2003) (certain prescription drugs may be considered unavoidably unsafe); see 
also Ream Tool Co. v. Newton, 209 Ga. App. 226, 433 S.E.2d 67 (1993) (noting that wood shapers, in addition 
to other products such as firearms, power saws, and motorcycles, may be considered inherently dangerous) 
(citing Branton v. Draper Corp., 185 Ga. App. 820, 822, 366 S.E.2d 206 (1988)). A manufacturer must provide 
warnings of that characteristic of the product which makes it inherently dangerous. Pepper v. Selig Chemical 
Indus., 161 Ga. App. 548, 288 S.E.2d 693 (1982). The duty to warn extends only to the use of the product in a 
manner reasonably contemplated and anticipated by the manufacturer. Id. (manufacturer of an inherently 
dangerous chemical solution was required to provide a warning to the ultimate user of the dangerous pro-
pensity of the product).
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Reasonably Foreseeable Misuse

Generally, a manufacturer does not have a duty to warn of dangers resulting from unforeseeable abnormal 
handling when the product is otherwise safe for normal handling and consumption. However, a manufac-
turer may still have a duty to warn of unintended uses if that use can be reasonably anticipated. Boyce v. 
Gregory Poole, 269 Ga. App. 891, 605 S.E.2d 384 (2004) (citing Center Chem. Co. v. Parzini, 234 Ga. 868, 218 
S.E.2d 580 (1975)); Hunter v. Werner Co., 258 Ga. App. 379, 383-384, 574 S.E.2d 426 (2002) (manufacturer of 
fiberglass ladders knew of possible structural damage resulting from not securing the ladders tightly enough 
during transport); see also Pepper v. Selig Chemical Indus., 161 Ga. App. 548, 288 S.E.2d 693 (1982) (manufac-
turer knew its product would be transferred to other container and was aware the label to be placed on those 
containers did not contain a warning about the combustibility of the chemical solution).

Whether the use of the product was “abnormal” depends upon the foreseeability that the product would 
be put to that use, the type of danger involved, and the user’s knowledge of the danger. Woods v. A.R.E. 
Accessories, No. A18A0292, 2018 Ga. App. LEXIS 297 (Ct. App. May 24, 2018); Greenway v. Peabody Intern. 
Corp., 163 Ga. App. 698, 294 S.E.2d 541 (1982) (dumpster manufacturer could not be held to reasonably 
foresee that small child would be permitted to play in a dumpster); Talley v. City Tank Corp., 158 Ga. App. 
130, 279 S.E.2d 264 (1981) (modifications were made to an integral component of garbage trucks by a third 
party without notice to the manufacturer of garbage truck, so manufacturer should not have foreseen danger 
resulting from modifications). There is no duty to warn that a redesign and replacement of an integral com-
ponent of a product will destroy the original design and may result in an essentially different product with 
new dangerous propensities. Talley, 158 Ga. App. at 138.

Foreign Language or Use of Pictorials

None.

Effect of Promotion

None.

Overwarning

Although there is little case law in Georgia regarding the impact of over-warning on a manufacturer’s duty to 
warn, at least one case has allowed a defense expert to testify as to the harmful effects of over-warning users 
of risks associated with a product. Watkins v. Vestil Mfg. Corp., No. 2:07-CV-0152-RWS, 2010 WL 883754 *3 
(N.D. Ga. Mar. 5, 2010).

Who Do You Have to Warn?

Bystanders

Manufacturers are liable not only to users and consumers of a product, but they may also be liable to those 
bystanders who the manufacturer may reasonably expect to be endangered by a products’ use. Daniels v. 
Bucyrus-Erie Corp., 237 Ga. App. 828, 516 S.E.2d 848 (1999) (noting that in certain cases a bystander may 
be entitled to a warning) (citing Dorsey Trailers Southeast v. Brackett, 185 Ga. App. 172, 174, 363 S.E.2d 779 
(1987); Ford Motor Co. v. Stubblefield, 171 Ga. App. 331, 335, 319 S.E.2d 470 (1984)).
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Allergic Persons

Georgia courts have adopted Comment J to the Restatement (Second) of Torts §402A, which maintains that if 
a product contains an ingredient to which a substantial number of people are known to be allergic, there is a 
duty to warn of the risks associated with that product. See Zeigler v. CloWhite Co., 234 Ga. App. 627, 629, 507 
S.E.2d 182 (1998). However, if a manufacturer is not aware of the risks associated with a product, and if it is 
not known to affect a large number of people, there is no duty to warn. Mather v. L’Oreal USA, Inc., 304 Ga. 
App. 163, 164-65, 695 S.E.2d 693 (2010) (no duty to warn where manufacturer had performed adequate test-
ing on the product which did not reveal adverse effects similar to those experienced by the plaintiff).

However, a manufacturer will not be liable to an individual who is allergic to the contents of a prescrip-
tion medication when the prescribing physician has been provided warnings regarding the drug. See Haw-
kins v. Richardson-Merell, Inc., 147 Ga. App. 481, 249 S.E.2d 286 (1978). The pharmaceutical manufacturer’s 
duty to warn in this context extends only to the prescribing physician. Id.

Sophisticated Users

When a product is sold to a particular group or profession, the manufacturer has no duty to warn against the 
risks generally known to that group or profession. Daniels v. Bucyrus-Erie Corp., 237 Ga. App. 828, 516 S.E.2d 
848 (1999); Argo v. Perfection Products Co., 730 F. Supp. 1109 (N.D. Ga. 1989), aff’d, 935 F.2d 1295 (11th Cir. 
1991); Eyster v. Borg-Wagner Corp., 131 Ga. App. 702, 206 S.E.2d 668 (1974) (air conditioner manufactures 
were not required to warn installers of the danger of the aluminum/copper electrical connection because this 
specific danger is well known to those engaged in the installation of heating and air-conditioning units); See 
also Brown v. Apollo Indus., 199 Ga. App. 260, 404 S.E.2d 447 (1991) (experienced professional who had per-
formed the job many times was familiar with the procedures involved, and should have known that use of a 
wet cleaning agent in the compartment would result in arcing, an explosion, and a fire).

When a product is sold to a knowledgeable distributor, this removes the manufacturer’s duty to warn 
the product’s ultimate user. See R & R Insulation Servs. v. Royal Indem. Co., 307 Ga. App. 419, 705 S.E.2d 
223 (2010); Exxon Corp. v. Jones, 209 Ga. App. 373, 433 S.E.2d 350 (1993) (LP gas sold to a knowledgeable 
commercial distributor who should have been aware of the dangers involved in handling LP gas and was 
the direct seller of the gas, thus manufacturer’s failure to warn of such dangers could not be considered the 
proximate cause of injury resulting from negligent delivery of the gas; further any duty owed to the ultimate 
consumers of the gas was owed by the distributor, not the manufacturer).

Bulk Suppliers

The bulk supplier’s duty to warn is usually limited to the intermediary supplier and the distributor of the 
product. Generally, manufacturers of products sold in bulk have no duty to warn the ultimate user if the 
manufacturer has no control over the later compounding, packaging, or marketing of the final product. The 
duty to warn the ultimate user rests with the distributor or the manufacturer of the completed product.

To take advantage of this protection, the bulk supplier must provide adequate instructions to the distrib-
utor, and must ascertain that the distributor is in a position to convey the information to the ultimate user. 
See Pepper v. Selig Chemical Industries, 161 Ga. App. 548, 288 S.E.2d 69 (1982) (manufacturer of chemical 
solution used for tinting optical lenses liable for injuries sustained by a worker when it spilled onto a hot plate 
and caught fire because manufacturer knew solution would be transferred in to other containers).
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Learned Intermediary

Georgia courts recognize the learned intermediary doctrine. Under this doctrine, a manufacturer does not 
have a duty to warn the end user of a prescribed medicine or medical product directly when the manufac-
turer provides an adequate warning to a qualified medical professional who is in a better position to warn the 
ultimate consumer. McCombs v. Synthes, 277 Ga. 252, 587 S.E.2d 594 (2003); Singleton v. Airco, Inc., 169 Ga. 
App. 662, 314 S.E.2d 680 (1984); Wheat v. Sofamor, S.N.C., 46 F. Supp. 2d 1351 (N.D. Ga. 1999) citing Presto v. 
Sandoz Pharmaceuticals Corp., 226 Ga. App. 547, 548, 487 S.E.2d 70, 73 (1997) (in the case of a prescription 
drug or device, a warning to the prescribing physician is sufficient).

Typically, the learned intermediary is the prescribing physician. The physician is in a better position 
than the manufacturer to warn the patient because the physician can make a professional assessment of the 
medical risks in light of the patient’s particular needs and susceptibilities. McCombs, 277 Ga. 252 at 253; 
See also Chamblin v. K-Mart Corp., 272 Ga. App. 240, 612 S.E.2d 25 (2005) (because the learned intermedi-
ary doctrine places the duty to warn on the prescribing physician, pharmacist cannot be liable for failing 
to warn of drug’s possible side effects); Williams v. Am. Med. Sys., 248 Ga. App. 682, 548 S.E.2d 371 (2001) 
(because a penile implant can only be prescribed and inserted by a physician, the treating physician has 
the sole responsibility for advising the patient of dangers associated with the use of the device). Georgia law 
allows other professionals to qualify as learned intermediaries. Walker v. Merck & Co., 648 F. Supp. 931 (M.D. 
Ga. 1986) judgment aff’d, 831 F.2d 1069 (11th Cir. 1987) (learned intermediary doctrine applied to nurse 
who administered vaccination ); Singleton, 169 Ga. App. 662 (learned intermediary doctrine applied to a 
nurse anesthetists).

The learned intermediary doctrine is not an absolute defense. A manufacturer of a prescription drug or 
device must warn the prescribing physician or trained health professional of any potential risks involved in 
the use of the drug or device, and that warning must be adequate or reasonable under the circumstances. 
McCombs, 277 Ga. 252 at 253; Williams v. Am. Med. Sys., 248 Ga. App. 682; Walker, 648 F. Supp. 931. Whether 
the warning given to the learned intermediary was adequate should be determined as a threshold issue. 
Wheat, 46 F. Supp. 2d at 1363.

Law Regarding Drugs and Devices
In failure to warn claims involving prescription medications or medical devices, the duty to warn falls upon 
the prescribing physician. Chamblin v. K-Mart Corp., 272 Ga. App. 240, 243-244, 612, S.E.2d 25 (2005) (not-
ing that the “decision to employ prescription medication or medical devices involves professional assessment 
of medical risks in light of the physician’s knowledge of a patient’s particular need and susceptibilities”). As 
such, a claim involving a physician’s alleged failure to warn is an issue of professional negligence. See Liu v. 
Boyd, 294 Ga. App. 224, 226, 668 S.E.2d 843 (2008) (physician’s alleged failure to warn of risks associated 
with pain medication was an issue of professional negligence); see also MCG Health v. Casey, 269 Ga. App. 
125, 128, 603 S.E.2d 438 (2004) (physician’s failure to warn of risk associated with using titanium plates and 
screws was an question of professional negligence).

Is It Always Necessary to Warn?
Generally, it is necessary to warn of all foreseeable product-connected dangers arising from reasonable use 
of the product. See, e.g. Smith v. Ontario Sewing Machine Co., Ltd., 249 Ga. App. 364, 548 S.E.2d 89 (2001), 
judgment aff’d , 275 Ga. 683, 572 S.E.2d 533 (2002), and judgment vacated on other grounds, 259 Ga. App. 
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30, 576 S.E.2d 38 (2002) ; Chrysler Corp. v. Batten, 264 Ga. 723, 450 S.E.2d 208 (1994); Powell v. Harsco Corp., 
209 Ga. App. 348, 349-350, 433 S.E.2d 608 (1993); Wells v. Ortho Pharmaceutical Corp., 615 F. Supp. 262, 292 
(N.D. Ga. 1985), aff’d in part and modified in part on other grounds, 788 F. 2d 741 (11th Cir. 1986). In Georgia, 
whether a duty to warn existed is generally reserved for the jury. See e.g. Boyce v. Gregory Pool Equip. Co., 269 
Ga. App. 891, 605 S.E.2d 384 (2004); Giordano v. Ford Motor Co., 165 Ga. App. 644, 299 S.E.2d 897 (1983); 
Pepper v. Selig Chemical Industries, 161 Ga. App. 548, 288 S.E.2d 69 (1982).

Nonetheless, there is generally no duty to warn of an obvious danger that the user should recognize. 
Boyce, 269 Ga. App. at 895. An open and obvious danger no longer bars design defect claims, but may bar 
failure to warn claims. Id. at 895 (citing Daniels v. Bucyrus-Erie Corp., 237 Ga. App. 828, 516 S.E.2d 848 
(1999) and Ogletree v. Navistar Intl. Transp. Corp., 269 Ga. 443, 500 S.E.2d 570 (1998)).

Similarly, a manufacturer generally has no duty to warn of a commonly known danger. Vickery v. Waste 
Mgmt. of Ga., 249 Ga. App. 659, 651, 549 S.E.2d 482 (2001) (it was well-known that a truck would sometimes 
move in reverse, so no warning was required); Fluidmaster, Inc. v. Severinsen, 238 Ga. App. 755, 520 S.E.2d 
253 (1999) (toilet manufacturer had not duty to warn, because it was generally known that the internal parts 
of a toilet would eventually wear out over time as a result of normal wear and tear and could create a danger-
ous condition). If a product is sold only to a particular group or profession, the manufacturer has no duty to 
warn against risks generally known to that group or profession. Daniels v. Bucyrus-Erie Corp., 237 Ga. App. 
828, 516 S.E.2d 848 (1999); Exxon Corp. v. Jones, 209 Ga. App. 373, 433 S.E.2d 350 (1993); Eyster v. Borg-Wag-
ner Corp., 131 Ga. App. 702, 206 S.E.2d 668 (1974).

Is There a Heeding Presumption in Georgia?
No. Georgia has not adopted a heeding presumption. A plaintiff is not entitled to a presumption that an ade-
quate warning would have made a difference. Camden Oil Co. v. Jackson, 270 Ga. App. 837, 609 S.E.2d 356 
(2004) (since the warning was not read, a jury should not be allowed to consider the adequacy of the contents 
of the warning as a basis for imposing liability); Wooten v. Cent. Ga. Elec. Mbrshp. Corp., 214 Ga. App. 290, 
447 S.E.2d 672 (1994) (truck driver could have avoided injury altogether had he read and heeded the warn-
ings provided). A plaintiff must show that he would have both read and heeded an adequate warning if given. 
Daniels v. Bucyrus-Erie Corp., 237 Ga. App. 828, 830, 516 S.E.2d 848, 850 (1999) (plaintiff did not pay atten-
tion to the arms of the outrigger, thus would not have seen any warnings had they been required); Powell v. 
Harsco Corp., 209 Ga. App. 348, 350, 433 S.E.2d 608, 609 (1993) (because installer of catwalk indisputably 
never read the instructions that were provided, the omission of an allegedly inadequate safety warning could 
not have proximately caused collapse).

What Defenses Are Available to those within the Chain of Distribution?

Manufacturers

Actual Knowledge

Actual knowledge of the dangers of a product by the person claiming to be entitled to a warning precludes a 
duty to provide a warning. Daniels v. Bucyrus-Erie Corp., 237 Ga. App. 828, 516 S.E.2d 848 (1999). There can 
be no proximate cause as a matter of law where the party to be warned already knew of the danger. Rayburn 
v. Ga. Power Co., 284 Ga. App. 131, 643 S.E.2d 385 (2007).
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Unexpected Alterations or Modifications

A duty to warn does not extend to unexpected alterations or modifications. Talley v. City Tank Corp., 158 Ga. 
App. 130, 279 S.E.2d 264 (1981) (manufacturer of a garbage truck had no duty to warn that the redesign and 
replacement of the integral component of its product [by a third party] would destroy the original design and 
may result in dangerous propensity).

Abnormal or Unforeseeable Use of Product

A manufacturer is not liable if the injury results from abnormal handling when it is otherwise safe for nor-
mal handling and consumption. Talley v. City Tank Corp., 158 Ga. App. 130, 279 S.E.2d 264 (1981). Whether 
the use of the product was “abnormal” depends upon the foreseeability that the product would be put to that 
use, the type of danger involved, and the user’s knowledge of the danger. Battersby v. Boyer, 241 Ga. App. 
115, 526 S.E.2d 159 (1999); Greenway v. Peabody International Corp., 163 Ga. App. 698, 294 S.E.2d 541 (1982) 
(dumpster manufacturer could not be expected to reasonably foresee that a small child would be permitted to 
play in a dumpster).

User Fails to Read the Warning

When the user fails to read the warning, the inadequacy of the content of the warning on the label of a 
product cannot be the proximate cause of a resulting injury. Camden Oil Co. v. Jackson, 270 Ga. App. 837, 
609 S.E.2d 356 (2004); Powell v. Harsco Corp., 209 Ga. App. 348, 433 S.E.2d 608 (1993); Rhodes v. Interstate 
Battery System, Inc., 722 F.2d 1517 (11th Cir. 1984); Cobb Heating & Air Conditioning Co. v. Hertron Chemical 
Co., 139 Ga. App. 803, 229 S.E.2d 681 (1976).

While a user’s failure to read instructions or printed warnings will prevent a plaintiff from recovering 
on a claim grounded on the warning’s content, it does not bar recovery when the plaintiff is challenging the 
adequacy of the efforts of the manufacturer or seller to communicate the dangers of the product to the buyer 
or user. Thornton v. E.I. Du Pont De Nemours & Co., 22 F.3d 284, 289 (11th Cir. 1994). A court may still assess 
whether there were other and more effective ways to communicate the warning. Id. In fact, the plaintiff’s fail-
ure to read the warning may be circumstantial evidence of the inadequacy of the warning. Chrysler Grp., LLC 
v. Walden, 339 Ga. App. 733, 792 S.E.2d 754 (2016) citing Wilson Foods Corp. v. Turner, 218 Ga. App. 74, 460 
S.E.2d 532 (1994).

Contributory Negligence or Assumption of Risk

Contributory negligence or assumption of risk may be asserted as defenses when 1) the plaintiff had actual 
knowledge of the danger, 2) understood and appreciated the risks associated with such danger, and 3) volun-
tarily exposed himself to those risks. Kane v. Landscape Structures Inc., 309 Ga. App. 14, 17, 709 S.E.2d 876, 
879 (2011). The defendant must show that the plaintiff had actual and subjective knowledge of the specific, 
particular risk or harm associated with the product. Rayburn v. Ga. Power Co., 284 Ga. App. 131, 643 S.E.2d 
385 (2007); Cotton v. Bowen, 241 Ga. App. 543, 524 S.E.2d 737 (1999).

Open and Obvious Danger

There is generally no duty to warn of obvious common dangers connected with the use of a product that the 
user should recognize. Boyce v. Gregory Poole Equip. Co., 269 Ga. App. 891, 605 S.E.2d 384 (2004); Vickery v. 
Waste Mgmt. of Ga., 249 Ga. App. 659, 549 S.E.2d 482 (2001). Georgia law recognizes that even children can 
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appreciate certain obvious dangers, such as falling from a playground structure. Kane v. Landscape Struc-
tures Inc., 309 Ga. App. 14, 17, 709 S.E.2d 876, 879 (2011).

Statute of Repose

Georgia’s statute of repose provides that no action concerning a product-caused injury can be commenced 
after 10 years from the date of the first sale for use or consumption of the product which brought about the 
injury. Ga. Code Ann. §51-1-11(b)(2). The statute of repose found in Ga. Code Ann. §51-1-11 (b) (2) begins to 
run when a finished product is sold as new to the intended consumer who is to receive the product. Campbell 
v. Altec Indus., 288 Ga. 535, 707 S.E.2d 48 (2011). The statute of repose may be used as a defense in strict lia-
bility failure to warn claims, but it does not apply to negligent failure to warn cases. Daniels v. Bucyrus-Erie 
Corp., 237 Ga. App. 828, 829, 516 S.E.2d 848, 849 (1999); Chrysler Corp. v. Batten, 264 Ga. 723, 727, 450 S.E.2d 
208, 212 (1994). O.C.G.A. §51-1-11(c) states, “Nothing in this subsection shall relieve a manufacturer from its 
duty to warn of a danger arising from the use of a product once the danger becomes known to the manufac-
turer.” The rationale for this exception is that the manufacturer is in the best position to either discover or 
learn of any dangerous product defects. Hunter v. Werner Co., 258 Ga. App. 379, 574 S.E.2d 426 (2002).

Federal Preemption

Federal preemption may be raised by manufacturers of federally regulated products; the defendant bears 
the burden of showing that Congress has intended to preempt state law remedies. Davis v. Brunswick Corp., 
854 F. Supp. 1574 (N.D. Ga. 1994). Additionally, federal preemption laws do not preempt state tort law claims 
based on the danger of all cigarettes manufactured by tobacco companies. Graham v. R.J. Reynolds Tobacco 
Co., 857 F.3d 1169, 1186 (11th Cir. 2017).

Learned Intermediary

Georgia courts recognize the learned intermediary doctrine. Under this doctrine, a manufacturer does not 
have a duty to warn the end user of a prescribed medicine or medical product directly when the manufac-
turer provides an adequate warning to a qualified medical professional who is in a better position to warn the 
ultimate consumer. McCombs v. Synthes, 277 Ga. 252, 587 S.E.2d 594 (2003); Singleton v. Airco, Inc., 169 Ga. 
App. 662, 314 S.E.2d 680 (1984); Wheat v. Sofamor, S.N.C., 46 F. Supp. 2d 1351 (N.D. Ga. 1999) citing Presto v. 
Sandoz Pharmaceuticals Corp., 226 Ga. App. 547, 548, 487 S.E.2d 70, 73 (1997) (in the case of a prescription 
drug or device, a warning to the prescribing physician is sufficient).

The learned intermediary doctrine is not an absolute defense. A manufacturer of a prescription drug or 
device must warn the prescribing physician or trained health professional of any potential risks involved in 
the use of the drug or device, and that warning must be adequate or reasonable under the circumstances. 
McCombs, 277 Ga. 252 at 253; Williams v. Am. Med. Sys., 248 Ga. App. 682, 548 S.E.2d 371 (2001); Walker v. 
Merck & Co., 648 F. Supp. 931 (M.D. Ga. 1986), judgment aff’d, 831 F.2d 1069 (11th Cir. 1987). Whether the 
warning given to the learned intermediary was adequate should be determined as a threshold issue. Wheat, 
46 F. Supp. 2d at 1363.

Sophisticated User

When a product is sold to a particular group or profession, the manufacturer has no duty to warn against 
the risks generally known to that group or profession. Argo v. Perfection Products Co., 730 F. Supp. 1109, 1119 
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(N.D. Ga. 1989), aff’d, 935 F.2d 1295 (11th Cir. 1991); Daniels v. Bucyrus-Erie Corp., 237 Ga. App. 828, 516 
S.E.2d 848 (1999); Eyster v. Borg-Wagner Corp., 131 Ga. App. 702, 206 S.E.2d 668 (1974).

Bulk Suppliers

The bulk supplier’s duty to warn is usually limited to the intermediary supplier and the distributor of the 
product. Generally, manufacturers of products sold in bulk have no duty to warn the ultimate user if the 
manufacturer has no control over the later compounding, packaging, or marketing of the final product. The 
duty to warn the ultimate user rests with the distributor or the manufacturer of the completed product.

To take advantage of this protection, the bulk supplier must provide adequate instructions to the distrib-
utor, and must ascertain that the distributor is in a position to convey the information to the ultimate user. 
See Pepper v. Selig Chemical Industries, 161 Ga. App. 548, 288 S.E.2d 693 (1982) (manufacturer of chemical 
solution used for tinting optical lenses liable for injuries sustained by a worker when it spilled onto a hot plate 
and caught fire because manufacturer knew solution would be transferred in to other containers).

Distributors

A distributor usually falls under the category of a retailer or seller. See Ga. Code Ann. §51-1-11.1(a) (a “prod-
uct seller” is defined as “a person in the course of a business conducted for the purpose leases or sells and 
distributes; installs; prepares;…or otherwise is involved in placing a product in the stream of commerce”).

Retailers

Absent actual or constructive knowledge of a defect in the product, a seller is entitled to assume the manu-
facturer provided an adequate warning to the consumers, and has no duty to warn of the product’s danger. 
Hester v. Human, 211 Ga. App. 351, 439 S.E.2d 50 (1993); Battersby v. Boyer, 241 Ga. App. 115, 526 S.E.2d 
159 (1999). When a seller knows or should know the particular use of a product and risks from such use, 
it has a duty to warn, and this is a question for the jury. Boyce v. Gregory Pool Equip. Co., 269 Ga. App. 891, 
605 S.E.2d 384 (2004). However, a pharmacist does not have to warn a consumer of every possible side effect 
of a drug, because the learned intermediary doctrine places the duty to warn on the prescribing physician. 
Chamblin v. K-Mart Corp., 272 Ga. App. 240, 612 S.E.2d 25 (2005).

When the manufacturer has already warned consumers of the particular danger at issue, a seller’s duty 
to warn consumers of a particular danger associated with the use of a product may be extinguished. See Bat-
tersby v. Boyer, 241 Ga. App. 115, 526 S.E.2d 159 (1999); Farmer v. Brannan Auto Parts, 231 Ga. App. 353, 498 
S.E.2d 583 (1998); Hester v. Human, 211 Ga. App. 351, 439 S.E.2d 50 (1993). But a seller may still have a duty 
to warn of dangers known to him which are either not communicated by the manufacturer or of dangers 
that are substantially different from the dangers the manufacturer has included on its warning labels. See e.g. 
Farmer v. Brannan Auto Parts, 231 Ga. App. 353, 498 S.E.2d 583 (1998); Bishop v. Farhart, 227 Ga. App. 201, 
489 S.E.2d 323 (1997); Beam v. Omark Indus., 143 Ga. App. 142, 237 S.E.2d 607 (1977).

When a seller of a product makes investigations into the product’s expected use, the seller should rec-
ognize that the purchaser and third parties will rely upon such determination. Boyce v. Gregory Pool Equip. 
Co., 269 Ga. App. 891, 605 S.E.2d 384 (2004). This undertaking creates in the seller an additional duty to 
warn, because the retailer assumes a duty to exercise ordinary care in making its investigation and recom-
mendation. Boyce, 269 Ga. App. at 896 (extensive investigations were made and it was foreseeable that the 
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plant would rely upon recommendation regarding proper and safe use of the standup forklift without a rear 
guard door).

A seller’s duty to warn extends only to dangers actually or constructively known at the time of the sale, 
unlike manufacturers, whose duty to warn continues after the product is sold. Deloach v. Rovema Corp., 241 
Ga. App. 802, 527 S.E.2d 882 (2000).

Is an Expert Required on Warning Issues?
The use of an expert witness is not necessary for failure to warn claims. See Wright v. Case Corp., 2006 U.S. 
Dist. LEXIS 7683 (N.D. Ga. Feb. 1, 2006) (there was sufficient evidence to raise an issue of fact for each ele-
ment of plaintiff’s failure to warn claim even without the use of expert testimony).

However, in certain circumstances involving a professional’s failure to warn, what is stated as a failure 
to warn claim may actually be a malpractice claim, requiring expert testimony. See Ga. Code Ann. §9.11.9.1; 
Presto v. Sandoz Pharmaceuticals Corp., 226 Ga. App. 547, 487 S.E.2d 70 (1997) (plaintiff’s failure to warn 
claim against Caremark were really allegations of professional malpractice against its pharmacist or nurses; 
thus, claim was dismissed because no expert affidavit was submitted referring to their negligence).

Has the Duty to Warn Been Preempted with Respect to Any Product in Georgia?
Yes, in the following circumstances:

The Federal Boat Safety Act, 46 U.S.C. §4306, prohibits states from establishing, continuing or enforc-
ing any performance or safety standard that is not identical to the federal standard. Davis v. Brunswick 
Corp., 854 F. Supp. 1574 (N.D. Ga. 1994) (boat manufacturer was not required to warn boat passengers of 
dangers associated with the propeller, because it would be beyond the requirements specified by the fed-
eral government).

The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) preempts competing state labeling 
standards. State rules that are fully consistent with federal requirements are not preempted by FIFRA. See 
FIFRA, §24 (b), as amended, 7 U.S.C.A. §136v(b); Bates v. Dow Agrosciences L.L.C., 544 U.S. 431 (2005); Banks 
v. ICI Americas, Inc., 264 Ga. 732, 450 S.E.2d 671 (1994).

The Federal Food and Drug Administration’s regulations concerning tampon labeling preempt product 
liability claims based specifically and narrowly on state-law standards for evaluating the adequacy of manu-
facturer’s warnings with respect to toxic shock syndrome. The legal sufficiency of the tampon label warning 
about toxic shock syndrome must be judged solely on the basis of the federally prescribed standards. See 
Poloney v. Tambrands, Inc., 260 Ga. 850, 412 S.E.2d 526 (1991); Edmondson v. International Playtex, Inc., 678 
F. Supp. 1571 (N.D. Ga. 1987). Federal preemption will not bar claims based on failure to warn where there is 
an absence of the federally required warning and those claims based upon misrepresentation. Poloney, 260 
Ga. at 852.

The Federal Motor Vehicle Safety Standard (“FMVSS”) established certain requirements regarding 
passenger restrain systems. Suits based on state law regarding such restraint systems, in conflict with the 
requirements of the FMVSS, are preempted. Parks v. Hyundai Motor America, Inc., 294 Ga. App. 112, 668 
S.E.2d 554 (2008) (plaintiff’s state law claims for design defect and failure to warn were preempted by FMVSS 
208, allowing the motor vehicle manufacturer to choose between options for a passenger restrain system).
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POST-SALE DUTIES

General Duty, Including Restatement
Georgia law imposes on a manufacturer a continuing duty to warn of risks associated with a product even 
after the product has left that manufacturer’s control. Ga. Code Ann. §51-1-11(c) (nothing “shall relieve a 
manufacturer from the duty to warn of a danger arising from the use of a product once that danger becomes 
known to the manufacturer”); Ford Motor Co. v. Reese, 300 Ga. App. 82, 684 S.E.2d 279 (2009) (citing Chrys-
ler Corp. v. Batten, 264 Ga. 723, 724-725, 450 S.E.2d 208 (1994); Wabash Metal Products v. AT Plastics Corp., 
258 Ga. App. 884, 886, 575 S.E.2d 683 (2002)). In a negligence case, this duty to warn may arise from a man-
ufacturer’s post-sale knowledge acquired months, years, or even decades after the date of the first sale of the 
product. Hunter v. Werner Co., 258 Ga. App. 379, 383, 574 S.E.2d 426, 431 (2002). That is, the duty to warn 
can arise anytime after the sale of a product once the danger becomes actually or constructively known. 
Deloach, 241 Ga. App. 802 at 804.

A seller, on the other hand, only has a duty to warn of those dangers actually and constructively known 
of when the product is sold. After the product is sold, a seller does not have a duty to warn of any dangers 
that become known to it. Deloach v. Rovema Corp., 241 Ga. App. 802, 527 S.E.2d 882 (2000).

Relationship with Government Regulatory Responsibilities
Absent special circumstances, there is no duty under Georgia law to recall a product after it has left the man-
ufacturers control. Ford Motor Co. v. Reese, 300 Ga. App. 82, 85, 684 S.E.2d 279, 284 (2009) (citing Banks v. 
ICI Americas, Inc., 264 Ga. 732, 736, 450 S.E.2d 671 (1994)). As the court noted in Reese, in addition to other 
public policy concerns, “‘a manufacturer’s post-sale duty beyond making reasonable efforts to warn prod-
uct users about newly discovered dangers should be left to administrative agencies, which are better able to 
weigh the costs and benefits of such action.’” Id. at 87 (citing Victor Schwartz, The Post-Sale Duty to Warn: 
Two Unfortunate Forks in the Road to a Reasonable Doctrine, 58 N.Y.U.L.Rev. 892, 901 (1983)). Nonetheless, 
if a manufacturer voluntarily recalls a product, the manufacturer has a duty to exercise reasonable care in 
conducting such a recall. Id. (citing Ontario Sewing Machine Co., 275 Ga. at 686, n.8, 572 S.E.2d 533; Bloss-
man Gas Co. v. Williams, 189 Ga. App. 195, 198, 375 S.E.2d 117 (1998); Restatement (Third) of Torts, Products 
Liability §11(a)(2)).

Who to Warn
Manufacturers must warn not only the purchaser, but any person that could be harmed from the defect if it 
is reasonably foreseeable that a third party would be in danger if the purchaser failed to act. Smith v. Ontario 
Sewing Machine Co., Ltd., 249 Ga. App. 364, 548 S.E.2d 89 (2001), judgment aff’d , 275 Ga. 683, 572 S.E.2d 
533 (2002), and judgment vacated on other grounds, 259 Ga. App. 30, 576 S.E.2d 38 (2002). However, courts 
have a responsibility to consider the larger social consequences of imposing a duty to warn third parties. Cer-
tainTeed Corp. v. Fletcher, 300 Ga. 327, 331, 794 S.E.2d 641, 645 (2016) (citing CSX Transp., Inc. v. Williams, 
278 Ga. 888, 890, 608 S.E.2d 208, 209 (2005)). The duty must be tailored so that its consequences are “limited 
to a controllable degree” to avoid creating “an almost infinite universe of potential plaintiffs.” Id.
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Warning Adequacy
The post-sale warning must be adequate and specific to protect the ultimate user from harm. Smith v. 
Ontario Sewing Machine Co., Ltd., 249 Ga. App. 364, 548 S.E.2d 89 (2001), judgment aff’d , 275 Ga. 683, 572 
S.E.2d 533 (2002), and judgment vacated on other grounds, 259 Ga. App. 30, 576 S.E.2d 38 (2002). A vague or 
generalized warning that fails to warn of the specific defect, the danger from the defect, and remediation is 
not an adequate warning. Id. However, under Georgia law there is no general duty recall a product after it has 
left the manufacturers control. Ford Motor Co. v. Reese, 300 Ga. App. 82, 85, 684 S.E.2d 279, 284 (2009) (cit-
ing Banks v. ICI Americas, Inc., 264 Ga. 732, 736, 450 S.E.2d 671 (1994)).

Preemption
Federal preemption may be raised by manufacturers of federally regulated products; the defendant bears the 
burden of showing that Congress has intended to preempt state law remedies. Davis v. Brunswick Corp., 854 
F. Supp. 1574 (N.D. Ga. 1994).

How to Defend
In Georgia, determine whether the claim is grounded in strict liability or failure to warn. Then, determine if 
the defendant is a retailer, distributor, component part manufacturer, or seller only. Next, ask if the warning 
related to an obvious hazard or if there is evidence of unforeseeable misuse. If the answers to these questions 
lead to the conclusion that the warning claim is not likely to be resolved by motion, defend the warning by 
looking to the content, location, and presentation of the warning. In defending the warning, be aware Geor-
gia has no heeding presumption and that it does have a statute of repose that is of use in strict liability failure 
to warn claims. Contributory negligence and assumption of the risk are available defenses. A plaintiff does 
not need an expert witness to reach the jury with a failure to warn claim.
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