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PRE-SALE DUTIES

General Scope of Duty to Warn and Instruct in Hawaii

Relationship between Duty to Warn and Duty of Safe Design

In Hawaii, a manufacturer’s duty to warn is two-fold: to give adequate instructions for the safe use of its 
product, and to warn of dangers inherent in the improper use or misuse of its product. Acoba v. General Tire, 
Inc., 92 Hawaii 1, 15, 986 P.2d 288, 302 (1999). A duty to warn of latent defects arises under both strict prod-
ucts liability and negligence theories. Tabieros v. Clark Equipment Co., 85 Hawaii 336, 370, 944 P.2d 1279, 
1313 (1997). A product may be found defective solely because it lacks an adequate warning. See id. at 353, 944 
P.2d at 1296 (brackets & citation omitted). In this jurisdiction, the duty to warn is thus a facet of the duty of 
safe design.

Theories of Liability

A product defect claim may be brought under theories of strict products liability and/or negligence. In a 
strict products liability claim, the plaintiff must prove: “(1) a defect in the product which rendered it unrea-
sonably dangerous for its intended or reasonably foreseeable use; and (2) a causal connection between the 
defect and the plaintiff’s injuries.” Tabieros, 85 Hawaii at 354, 944 P.2d at 1297. A product may be defective 
due to defective manufacture, defective design, or insufficient warning. Id. at 353, 944 P.2d at 1296 (brackets 
& citation omitted).

To prove a negligent design claim, the plaintiff must demonstrate that: 1) the manufacturer was negli-
gent in not taking reasonable measures in designing its product to protect against a foreseeable risk of injury; 
and 2) the manufacturer’s negligence was a legal cause of the plaintiff’s injury. Tabieros, 85 Hawaii at 354, 
944 P.2d at 1297.

Under either strict liability or negligence theory, there are three tests applied to establish a product 
defect: the consumer expectation test, the risk-utility test, and the latent danger test. Acoba, 92 Hawaii at 17, 
986 P.2d at 304. Under the latent danger test, a manufacturer is required to provide an adequate warning of 
any known danger which its product’s user would not ordinarily discover. Tabieros, 85 Hawaii at 370, 944 
P.2d at 1313. This includes any substantial danger that would not be readily recognized by an ordinary user, 
when using the product in a reasonably foreseeable manner (including reasonably foreseeable misuses). Id. at 
367, 944 P.2d at 1310 (brackets & emphasis omitted). A manufacturer can only be liable for failure to warn if 
it is both subject to a legal duty to warn, and the breach of such duty is the legal cause of the plaintiff’s inju-
ries. In the absence of either a duty to warn or the requisite causation, no liability against the manufacturer 
will lie. See, e.g., Tabieros, 85 Hawaii at 370-71, 944 P.2d at 1313-14; Udac v. Takata Corp., 121 Hawaii 143, 163, 
214 P.3d 1133, 1153 (2009).
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Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer?
A strict liability duty to warn is imposed upon one which manufactured, sold, placed a product into the 
stream of commerce, or exercised control over its production, such as a manufacturer, seller or lessor. See 
Acoba, 92 Hawaii at 18, 986 P.2d at 305. A manufacturer’s duty to warn applies only to its own product, and 
not to products which it neither produced, sold nor controlled. See id. at 17-18, 986 P.2d at 304-05 (manu-
facturer of a non-defective component is under no duty to warn of hazards in the use of another component 
which it neither produced, sold, nor had control over the production of, and where it did not contribute to the 
alleged defect in the other component) (citations omitted).

Under negligence theory, an owner, user or consumer of a product (which could include an employer) 
can be subject to a duty to warn of possible hazards in its use, but only if it knew or had reason to know of the 
product’s dangerous condition which created a foreseeable risk of harm to the plaintiff. See Acoba, 92 Hawaii 
at 18-19, 986 P.2d at 305-06; see also, Ikeda v. Okada Trucking Co., 47 Haw. 588, 599, 602-03, 393 P.2d 171, 177, 
179 (1964) (holding that lessor or lender of a product may be subject to liability where it knows of a danger-
ous condition and “has no reason to believe that those who use it will have such special experience as will 
enable them to perceive the danger,” but fails to inform them of the risk, citing (First) Restatement of Torts 
§388 comment i, and (First) Restatement of Torts §408).

Adequacy of the Warning or Instructions

Factors

In general, a manufacturer has a duty to give adequate instructions for the safe use of its product, and to 
warn of dangers inherent in the improper use or misuse of its product. Acoba, 92 Hawaii at 15, 986 P.2d at 
302. The risk and magnitude of the hazard posed should be considered in determining the appropriateness of 
the warning. See Ontai v. Straub Clinic & Hosp., 66 Haw. 237, 248, 659 P.2d 734, 743 (1983). Generally, a warn-
ing which is sufficient to enable users “exercising ordinary care and prudence, to avoid injury to themselves 
and others” is deemed adequate. See Estate of Klink ex rel. Klink v. State, 113 Hawaii 332, 361, 152 P.3d 504, 
533 (2007). Although the adequacy (e.g., location, size, content, conspicuousness) of a manufacturer’s warn-
ing or instructions—that is, whether the manufacturer discharged its duty to warn—is usually assigned to 
the trier of fact, Hawaii law permits the trial court in appropriate cases, to determine adequacy as a matter of 
law. See Acoba, 92 Hawaii at 15-16, 986 P.2d at 302-03 (where tire assembly manufacturer’s safety and service 
manual contained explicit instructions and warnings, warned of risks/dangers/injuries/death which could 
result from failure to adhere to specified procedures and warnings, notified that OSHA regulations required 
the employer to be sure its servicing employees understood the safety information therein, and where 
employer posted manufacturer’s instructional charts on repair shop walls and regularly held safety meetings 
for its employees which covered manufacturer’s safety and maintenance procedures, appellate court agreed 
that manufacturer had discharged its duty to warn plaintiff employee as a matter of law and upheld entry of 
summary judgment in favor manufacturer on failure to warn claim).

Open, Obvious Hazards

A manufacturer owes a duty to provide adequate instructions for the safe use of its product, and to warn of 
dangers inherent in the improper use or misuse of its product. Acoba, 92 Hawaii at 15, 986 P.2d at 302. This 
duty to warn, however, extends only to known dangers which the user of the product would not ordinarily 
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discover, and “[w]here a danger involved in using a product is obvious and apparent, discernible by casual 
inspection, a supplier is not negligent in failing to warn of that danger.” See Tabieros, 85 Hawaii at 364, 370, 
944 P.2d at 1307, 1313 (citing Plante v. Hobart Corp., 771 F.2d 617, 620 (1st Cir.1985) and Rest. of Torts (2d) 
§388 (1965) (brackets added). Generally, a manufacturer is under no duty to warn of an open and obvious 
danger. See, e.g., Tabieros, 85 Hawaii at 364, 944 P.2d at 1307 (no duty to warn where the potentiality of dan-
ger is generally known and recognized within the relevant community); Wagatsuma v. Patch, 10 Haw.App. 
547, 570, 879 P.2d 572, 585 (1994) (not reasonable to require a warning that a swimming pool is dangerous 
to young children, because that hazard is obvious to all). Where the open and obvious nature of the danger 
demonstrates as a matter of law that the condition is not unreasonably dangerous, the manufacturer or 
supplier will not be liable for failure to warn. See Wagatsuma, 10 Haw.App at 570, 879 P.2d at 585. In other 
words, whether a product presents an open and obvious hazard which bars recovery, is first a question of 
law for the court to decide. “If, as a matter of law, the danger is open and obvious, it follows that the product 
is not unreasonably dangerous”. Tabieros, 85 Hawaii at 364, 944 P.2d at 1307 (citations omitted); see Josue 
v. Isuzu Motors America, Inc., 87 Hawaii 413, 417-18, 958 P.2d 535, 539-40 (1998) (court may determine that 
a plain and discernable hazard, such as riding unrestrained in the open bed of a pickup truck, is open and 
obvious as a matter of law). However, the creation of any unreasonable danger, even if open and obvious, can 
be a basis for negligence. See Wagatsuma, 10 Haw.App. at 570, 879 P.2d at 585.

If the hazard created by the alleged design defect is open and obvious, then only the risk-utility test1 can 
be applied to determine if the product was defective in its design. Hawaii Standard Civil Instructions 11.12 
(2000); see Tabieros, 85 Hawaii at 370-71, 944 P.2d at 1313-14 (where plaintiff was already aware of a hazard in 
the use of a product, manufacturer could not be liable for failure to warn of such hazard, because such failure 
to warn could not have been a legal cause of the plaintiff’s injury).

Reasonably Foreseeable Misuse

A manufacturer’s duty to warn under Hawaii law must take into account use of the product in the manu-
facturer’s intended manner, as well as the misuse or improper use of the product in a reasonably foresee-
able manner. See Acoba, 92 Hawaii at 15, 986 P.2d at 302 (manufacturer must warn of dangers inherent in 
improper use of its product). For instance, under the consumer expectation test, the plaintiff must establish 
that the product was, at the time of the incident, being used in its intended or reasonably foreseeable manner, 
including reasonably foreseeable improper use. Under the latent danger test, the plaintiff must prove that the 
use of the product in its intended or reasonably foreseeable manner, including a reasonably foreseeable mis-
use, involved a substantial danger which would not be readily recognized by an ordinary user of the product. 
Tabieros, 85 Hawaii at 367, 944 P.2d at 1310. The misuse of a product by the plaintiff can, however, reduce his 
or her recovery. See Acoba, 92 Hawaii at 17 n.9, 986 P.2d at 304 n.9. An unreasonable or unforeseeable misuse 

 1 Under the risk-utility test, the product may be found defective if the defendant fails to establish, in light of the rel-
evant factors, that the benefits of the challenged design outweigh the risk of danger inherent in such design. Ontai, 
66 Haw. at 242, 659 P.2d at 739-40. Among the factors to be considered are: the usefulness of the product; the likeli-
hood and probable seriousness of injury; availability of a substitute product; the ability to eliminate unsafe charac-
teristics without impairing usefulness or making the product too expensive; the user’s ability to avoid danger; the 
user’s anticipated awareness of the dangers or existence of suitable warnings; and the feasibility of manufacturer 
spreading the loss through product pricing or insurance. Larsen v. Pacesetter Systems, Inc., 74 Haw. 1, 23 n.6, 837 
P.2d 1273, 1285 n.6 (1992).
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may be an intervening, superseding cause which not only reduces, but bars the plaintiff’s recovery. See Lau 
v. Allied Wholesale, Inc., 82 Hawaii 428, 440, 922 P.2d 1041, 1053 (App.1996) (evidence that product had not 
been used in either an intended or reasonably foreseeable manner at the time of accident, could have led jury 
to find manufacturer was not liable for design defect); cf. Hulsman v. Hemmeter Dvlp. Corp., 65 Haw. 58, 647 
P.2d 713 (1982) (where seller of firearm exercised ordinary care in sale to purchaser, and there was no evi-
dence to lead seller to foresee that purchaser would misuse firearm to commit a crime, seller was not liable 
for injuries sustained by victim of crime).

Foreign Language and Use of Pictorials

It appears there is no published Hawaii state case which addresses imposing a duty to warn in a foreign lan-
guage in the products liability context. But see, Nam Soon Jeon v. 445 Seaside, Inc., 2013 WL 431846, at *9 
(D.Haw., Jan. 31, 2013) (in premises liability case involving a drowning in hotel swimming pool, court denied 
hotel’s motion for summary judgment on failure to warn claim, on grounds that whether warning sign 
should have been posted in foreign language went to the reasonableness of the warning).

See Adequacy Of The Warning Or Instructions; Factors, supra; see Acoba, 92 Hawaii at 15-16, 986 P.2d at 
302-03 (noting that manufacturer’s provision in product safety and service manual, of “pictures and exam-
ples of different types of damaged, rusted, cracked, eroded, sprung and bent rings and rims,” and provision 
of instructional charts for use by service personnel, in addition to express warnings, supported that manu-
facturer did not breach its duty to warn).

Effect of Promotion

It appears there is no published Hawaii state case which addresses the effect of promotion in the products 
liability context.

Overwarning

It appears there is no published Hawaii state case which addresses overwarning.

To Whom Is a Duty to Warn Owed?

Ordinary Users and Bystanders

Generally, a manufacturer owes a duty to warn ordinary users and consumers (including potential passen-
gers) of any known dangers in its product which they would not ordinarily discover. See, e.g., Tabieros, 85 
Hawaii at 366, 368, 370, 944 P.2d at 1309, 1311, 1313; Josue, 87 Hawaii at 414, 418, 958 P.2d at 536, 540. In 
addition, Hawaii courts consider the knowledge, sophistication, experience and occupations of ordinary 
users of the product, bystanders and others foreseeably within the vicinity of the product, in analyzing a 
manufacturer’s duty to warn. See, e.g., Tabieros, 85 Hawaii at 366, 944 P.2d at 1309 (taking into consideration 
the occupations of ordinary consumers of the straddle carrier and the foreseeable bystanders in the vicinity, 
e.g., trained straddle carrier operators and dock workers, in determining whether and to whom duty to warn 
should be imposed); Ikeda, 47 Haw. at 599-600, 393 P.2d at 177 (lessor or lender of a product is subject to lia-
bility to its users and those expected to be in the vicinity of the product’s probable use, for failure to reason-
ably disclose a hazardous condition or danger in its use, citing (First) Restatement of Torts §408).
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Allergic Persons

While there does not appear to be a published Hawaii state case which addresses warning persons with aller-
gies in the product liability context, Hawaii federal courts have confronted this issue. See In re Hawaii Fed-
eral Asbestos Cases, 665 F.Supp. 1454, 1458 n.4 (D.Haw.1986) (citing Rest. Second of Torts §402A, comment j, 
and noting that where a product contains an ingredient to which a substantial number of people are allergic 
and the hazard of the ingredient is not generally known, the seller must warn if it knows or should know of 
the presence of the ingredient and its danger); In re Hawaii Federal Asbestos Cases, 699 F.Supp. 233, 236 n.3 
(D.Haw.1988) (clarifying that comment j to §402A “only applies to products which cause allergic reactions in 
the general population”).

Sophisticated Users

The concept of a “sophisticated user” of a product, in connection with the duty to warn, has been applied in 
at least one state court case. See To Whom Is A Duty To Warn Owed? Ordinary Users And Bystanders, supra; 
see Tabieros, 85 Hawaii at 363 n.17, 944 P.2d at 1306 n.17 (characterizing as a “sophisticated user,” owner for 
whom vehicle was specifically manufactured and which participated in its design, as well as maintained vehi-
cle for at least ten years); id. at 368, 944 P.2d at 1311 (discussing open and obvious hazard and vehicle owner’s 
status as a “sophisticated user” with general knowledge and experience in its use). Under the sophisticated 
user defense, a product manufacturer or supplier bears the burden of demonstrating that the product’s end-
user was a “sophisticated user,” i.e., that the end-user was aware, or reasonably should have been aware of 
the hazards of the product. See Cabasug v. Crane Co., 988 F.Supp.2d 1216, 1219, 1220-21 (D.Haw.2013) (citing 
Restatement (Second) of Torts, §388 (1965), comment k). If the end-user was already aware or reasonably 
should have been aware of the product’s hazards, it follows that the defendant’s failure to warn could not 
have been the cause of the end-user’s injuries. See Cabasug, 988 F.Supp.2d at 1219. The Ninth Circuit Court of 
Appeals (applying Hawaii law), further extended the “sophisticated user” concept to apply to manufacturers 
themselves, thereby relieving suppliers of bulk and raw materials of a duty to warn the product’s ultimate 
users. See Kealoha v. E.I. du Pont de Nemours and Co., Inc., 82 F.3d 894, 901-02 (9th Cir. (Haw.) 1996) (“Under 
the bulk supplier doctrine, bulk suppliers of products to manufacturers, who are sophisticated users, have no 
duty in negligence, strict liability, or breach of warranty to warn ultimate users of the manufacturer’s prod-
uct”, applying Rest. (Second) of Torts section 388 (1965)).

Bulk Supplier

The duty of a bulk supplier to warn, has been addressed by the Ninth Circuit Court of Appeals, applying 
Hawaii law. See Kealoha v. E.I. du Pont de Nemours and Co., Inc., 82 F.3d 894, 899-901 (9th Cir. (Haw.) 1996) 
(affirming trial court’s application of raw material supplier defense to plaintiff’s negligence, strict liability 
and warranty claims, and holding that manufacturer of non-defective component part had no duty to ana-
lyze an unrelated manufacturer’s design and assembly of completed product to determine if component part 
is rendered dangerous by integration into completed product and therefore, had no duty to warn plaintiff of 
dangers associated with use of the component part in completed product’s design).

Learned Intermediary

Under the sophisticated purchaser defense (aka learned intermediary doctrine), a product manufacturer or 
supplier may be absolved of liability for injury caused to the end-users of the product, if it demonstrates that 
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it: 1) knew that an intermediary was aware of the product’s hazards, and 2) reasonably concluded that the 
intermediary would provide warnings to the end-users. See Cabasug v. Crane Co., 988 F.Supp.2d 1216, 1219, 
1224 (D.Haw.2013) (citing Restatement (Second) of Torts, §388 (1965)). Hawaii state courts have applied the 
learned intermediary doctrine in the medical context, holding that a manufacturer of a medical device or 
drug product may reasonably rely upon the prescribing physician to inform the ultimate patient/consumer 
of any warnings and risks associated with the use of such devices or drug products. See Craft v. Peebles, 78 
Hawaii 287, 304-05, 893 P.2d 138, 155-56 (1995). Thus, “if the prescribing physician has received adequate 
notice of possible complications, the manufacturer has no duty to warn the consumer.” Id. (citation omitted).

Though non-binding, Hawaii Standard Civil Instruction 11.10 (2000) states as follows: The duty of a 
manufacturer or distributor of a medical device or prescription drug to warn of a risk inherent in that prod-
uct is satisfied when the manufacturer or distributor gives an adequate warning to the physician who pre-
scribed or provided the product. The law permits the manufacturer and distributor to rely upon the physician 
to forward to the patient, who is the ultimate user of the product, any warnings given by the manufacturer 
or distributor.

Law Regarding Drugs and Devices
See To Whom Is A Duty To Warn Owed? Learned Intermediary, supra; see McKenzie v. Hawaii Permanente 
Medical Group, Inc., 98 Hawaii 296, 308-309, 47 P.3d 1209, 1221-22 (2002) (holding that physician owes a 
duty to non-patient third parties injured in an automobile accident caused by adverse reaction to medication 
prescribed three days earlier to his patient, where physician negligently failed to warn patient that prescribed 
medication may impair driving ability and reasonable patient could not be expected to be aware of such 
risk without physician’s warning; factors to consider in determining whether reasonable patient could be 
expected to be aware of the risk include: (1) relative knowledge of the risk as between lay persons and phy-
sicians; (2) whether patient has previously used the medication and/or experienced adverse effect; and (3) 
whether a warning would otherwise have been futile); compare, Forsyth v. Eli Lilly & Co., 1998 WL 35152135, 
at *5 (D.Haw., Jan. 5, 1998) (citing to comment j to section 402A and Woulfe, and noting that while there 
exists a rebuttable presumption in favor of a plaintiff in a products liability action against drug manufacturer 
that “the consumer would have read any warning provided by the manufacturer and acted so as to minimize 
the risks,” such presumption disappears if manufacturer demonstrates that even if a different warning had 
been given, physician would still have prescribed the drug).

Is It Always Necessary to Warn?
No. As set forth herein, Hawaii law provides a number of exclusions from and/or limitations to the duty to 
warn. For example, the open and obvious nature of a potential hazard, the involvement of a “sophisticated 
user” of the product, the learned intermediary doctrine, and federal preemption principles, have been 
applied to relieve or limit a manufacturer’s duty to warn. See, e.g., Josue, 87 Hawaii at 418, 958 P.2d at 540 
(manufacturer is under no duty to warn potential passengers of dangers that are open and obvious, discern-
ible by casual inspection). Hawaii courts have also, in certain situations, declined to impose a duty to warn 
altogether. See Birmingham v. Fodor’s Travel Publications, Inc., 73 Haw. 359, 370-71, 833 P.2d 70, 76-77 (1992) 
(declining to impose duty to warn on publisher of travel guidebook which neither authors nor expressly 
guarantees the accuracy of its contents); see id. at 375, 833 P.2d at 79 (travel guidebook and its ideas/expres-
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sions are not a “product”, thus plaintiffs could not assert strict liability claim for failure to warn of accuracy 
of contents).

Does a Heeding Presumption Apply in Hawaii?
There is no published Hawaii state case which addresses a heeding presumption in the products liability con-
text. But see, Forsyth v. Eli Lilly & Co., 1998 WL 35152135, at *5 (D.Haw., Jan. 5, 1998) (citing to comment j to 
section 402A and Woulfe, and noting that while there exists a rebuttable presumption in favor of a plaintiff 
in a products liability action against drug manufacturer that “the consumer would have read any warning 
provided by the manufacturer and acted so as to minimize the risks,” such presumption disappears if manu-
facturer demonstrates that even if a different warning had been given, physician would still have prescribed 
the drug).

What Defenses Are Available to those within the Chain of Distribution?

Assumption of the Risk

Express assumption of risk (as in a written contract) may be a complete defense to a plaintiff’s duty to warn 
claim in either strict products liability or negligence. Larsen v. Pacesetter Systems, Inc., 74 Haw. 1, 36, 837 
P.2d 1273, 1291 (1992). In the products liability context, primary implied assumption of risk is abolished as a 
defense in strict products liability and implied warranty actions for personal injury, while secondary implied 
assumption of risk is retained as a form of contributory negligence in strict products liability and implied 
warranty actions for personal injury. Id. at 37, 837 P.2d at 1290-91; see Foronda v. Hawaii Int’l Boxing Club, 
96 Hawaii 51, 60, 25 P.3d 826, 835 (App.2001). Primary implied assumption of risk describes the act of a 
plaintiff who voluntarily and reasonably encounters a risk; secondary implied assumption of risk is where a 
plaintiff voluntarily and unreasonably encounters a known danger. See Foronda, 96 Hawaii at 59-60, 25 P.3d 
at 834-35.

Comparative Fault

Under Hawaii’s modified comparative negligence statute, HRS §663-31, a plaintiff’s recovery in negligence is 
either barred or reduced by the percentage of fault attributable to him. For example, if a plaintiff’s negligence 
is greater than the aggregate negligence of the defendants, his recovery will be barred. By contrast, the doc-
trine of pure comparative fault is applied in personal injury products liability cases. In the products liability 
context, where the plaintiff is found to be negligent, pure comparative fault will apply to reduce, but not bar, 
his or her recovery in tort actions for strict liability, and breach of express and/or implied warranty. See Tor-
res v. N.W. Engineering Co., 86 Hawaii 383, 399-400, 949 P.2d 1004, 1020-21 (App.1997).

Failure to Mitigate

Whether in contract or in tort, a plaintiff is under a duty to make every reasonable effort to mitigate his 
damages. Tabieros, 85 Hawaii at 373, 944 P.2d at 1316. Failure to diligently mitigate damages should reduce 
the plaintiff’s recovery, to the extent attributable to his unreasonable conduct. See id. at 372-73, 944 P.2d at 
1315-16. The defendant bears the burden of proving that mitigation is possible and the plaintiff failed to take 
reasonable steps in that regard. Id. at 373, 944 P.2d at 1316.
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Misuse of Product

Under both the consumer expectation and latent danger tests, the plaintiff must establish that at the time of 
the incident, the product was being used in its intended or reasonably foreseeable manner, including reason-
ably foreseeable misuses. Tabieros, 85 Hawaii at 367, 944 P.2d at 1310. Any misuse of a product by a plaintiff 
can potentially reduce his recovery. See Acoba, 92 Hawaii at 17 n.9, 986 P.2d at 304 n.9. Evidence that the 
product was not being used in an intended or reasonably foreseeable manner could not only reduce, but bar a 
plaintiff’s recovery against the manufacturer altogether. See Lau, 82 Hawaii at 440, 922 P.2d at 1053.

Unavoidably Unsafe Products

An unavoidably unsafe product is one which is incapable of being made safe for its intended or ordinary use; 
such a product, if “properly prepared and accompanied by proper directions and warning,” is not defective. 
See Larsen, 74 Haw. at 24, 837 P.2d at 1285, citing Restatement (Second) Torts §402A, comment k. Underlying 
comment k is the recognition that some products by their very nature cannot be made safe, but that the risk 
of harm is justified by the potential benefit of placing such products on the market. See Larsen, 74 Haw. at 
24, 837 P.2d at 1285; but see, Sheppard v. Monsanto Co., 2016 WL 3629074, at **10-11 (D.Haw., June 29, 2016) 
(district court observed that “Hawaii courts have not specifically adopted this doctrine, even as to prescrip-
tion drugs,” and doctrine thus fails to afford blanket immunity to manufacturers and herbicides; rather, this 
affirmative defense should be applied on a case-by-case basis).

Open and Obvious Hazards

A manufacturer’s duty to warn of hazards in the use of its product only extends to known dangers which the 
user of the product would not ordinarily discover. Tabieros, 85 Hawaii at 370, 944 P.2d at 1313. A manufac-
turer is under no duty to warn of an open and obvious danger. See, e.g., Wagatsuma,10 Haw.App. at 570, 879 
P.2d at 585; Josue, 87 Hawaii at 417-18, 958 P.2d at 539-40.

No Duty to Warn/No Causation

In the absence of either a duty to warn or the requisite causation, no liability against the manufacturer will 
lie. See, e.g., Tabieros, 85 Hawaii at 370-71, 944 P.2d at 1313-14; Udac, 121 Hawaii at 163, 214 P.3d at 1153.

Sophisticated User

If a defendant demonstrates that the “sophisticated user” was already aware, or reasonably should have been 
aware of the hazards of the product, then the defendant’s failure to warn could not have been the cause of the 
user’s injuries. See Cabasug, 988 F.Supp.2d at 1219; see also, Kealoha, 82 F.3d at 901-02 (“Under the bulk sup-
plier doctrine, bulk suppliers of products to manufacturers, who are sophisticated users, have no duty in neg-
ligence, strict liability, or breach of warranty to warn ultimate users of the manufacturer’s product,” applying 
Rest. (Second) of Torts §388 (1965)).

Claim Preempted By Other Law

See Has The Duty To Warn Been Preempted With Respect To Any Product In This State?, infra.
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Intervening, Superseding Cause

A third-party’s intervening negligence is a complete defense to a failure to warn claim, where it is the sole 
proximate cause of the plaintiff’s injury. See Ontai, 66 Haw. at 249, 659 P.2d at 743; see also, Brown v. Clark 
Equipment Co., 62 Haw. 530, 540, 618 P.2d 267, 274 (1980) (citing Rest. Second of Torts §302). Whether a 
third-party’s intervening negligence is a superseding cause depends upon the foreseeability of the third-par-
ty’s conduct. Ontai, 66 Haw. at 249, 659 P.2d at 743. That is, where the third-party’s intervening conduct is so 
out of the ordinary and unforeseeable, as to be legally unanticipatable, it supersedes an earlier tortfeasor’s 
actions. Mitchell v. Branch, 45 Haw. 128, 135, 363 P.2d 969, 975 (1961).

Government Contractor Defense

Although the manufacturer’s adherence to government specifications for the manufacture of a product 
(asbestos) will not be a complete defense to a strict products liability claim against the manufacturer, it may 
provide a basis for a cross-claim against the government. See Nobriga v. Raybestos-Manhattan, Inc., 67 Haw. 
157, 161-62, 683 P.2d 389, 392 (1984); but see, Determan v. Boeing Co., 294 F.Supp.3d 1005, 1011-12, 1015, 1017-
18 (D.Haw.2018) (in the Ninth Circuit, government contractor defense applied to bar state law failure to warn 
claims brought on behalf of deceased serviceman against aircraft and aircraft component manufacturers 
which had contracted with U.S. military, where manufacturers demonstrated that government approved rea-
sonably precise specifications and that as required by government, express warnings regarding operation of 
the subject aircraft were given).

Is an Expert Required on Warning Issues?
It appears there is no published Hawaii state case which either requires or disallows expert opinion on warn-
ing issues. Warning experts have, however, been relied upon in products liability cases. See Josue, 87 Hawaii 
at 418 n.5, 958 P.2d at 540 n.5. As with other expert testimony, admissibility is assigned to the trial court’s 
sound discretion. See Hawaii Rules of Evidence 702, 703.

Has the Duty to Warn Been Preempted With Respect to Any Product in This State?
In Hawaii, the duty to warn has been preempted on a limited basis. See, e.g., Smith v. Cutter Biological, Inc., 72 
Haw. 416, 424-25, 823 P.2d 717, 722-23 (1991) (Hawaii’s Blood Shield Law, HRS §327-51, bars a strict liability 
claim arising from enumerated actions or tasks performed in conjunction with blood or blood components, but 
not a claim in negligence or willful misconduct); Akee v. Dow Chemical Co., 272 F.Supp.2d 1112, 1127-28, 1130-
35 (D.Haw.2003) (Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)’s warning label requirements, 
preempted state common law (negligence, strict liability) claims and breach of warranty claims premised on 
failure to warn, inadequacy of a warning or label, or any duty which imposes different or additional labeling 
standards than those required by FIFRA). Compare, e.g., Kawamata Farms, Inc. v. United Agri Products, 86 Ha-
waii 214, 236, 239, 948 P.2d 1055, 1077, 1080 (1997) (held that neither tort claims alleging negligent or defective 
design or manufacture of pesticide against manufacturer, nor express warranty claims based on non-required, 
voluntarily assumed labeling statements made by manufacturer, were preempted by FIFRA); Sheppard, 2016 
WL 3629074, at *7 (state law failure to warn and/or misbranding claims are not preempted by FIFRA, if fully 
consistent with FIFRA’s labeling requirements); Kealoha, 82 F.3d at 899 (Medical Device Amendments of 1976, 
21 U.S.C. §§301-392, do not federally preempt state law claims for negligence and strict liability by an ultimate 
consumer, regarding the manufacture, sale and use of raw material used in a medical device).
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POST-SALE DUTIES

What Is the General Duty (Including Restatement)?
For purposes of negligence liability, Hawaii law acknowledges that a manufacturer’s post-sale duty to warn 
arises “where a danger concerning the product becomes known to the manufacturer subsequent to the sale 
and delivery of the product, even though it was not known at the time of the sale.” See Tabieros, 85 Hawaii 
at 354 n.11, 944 P.2d at 1297 n.11 (citation omitted); see id. at 357, 944 P.2d at 1300 (noting that a post-sale 
duty to warn is more appropriately analyzed under negligence theory than strict liability theory) (citation 
omitted); see also, Rumbaoa v. J. Rudnick & Sons, Inc., 863 F.Supp. 1193, 1196-97 (D.Haw.1994) (plaintiff 
who seeks to impose post-sale duty to inspect and/or warn upon machinery manufacturer, bears burden of 
proving that manufacturer held or affirmatively undertook duty to inspect or control purchaser’s premises, 
machinery or operations, so as to impose post-sale duty upon manufacturer to inspect machinery and/or to 
warn of hazards therein, citing Restatement (Second) of Torts §324A).2

Relationship with Government Regulatory Responsibilities
In lieu of a post-sale warning, a manufacturer may instead “retrofit its product with safety features to protect 
against a foreseeable risk of injury stemming from an originally defective design,” and thereby discharge its 
duty to exercise reasonable care with respect to that particular foreseeable risk. Tabieros, 85 Hawaii at 354 
n.10, 944 P.2d at 1297 n.10. However, under Hawaii law, a manufacturer is not subject “to an independent, 
continuing duty to retrofit its products, subsequent to their manufacture and sale, with post-manufacture 
safety devices that were unavailable at the time of manufacture” or to recall its product. Id. at 358, 944 P.2d 
at 1301; see id. at 357, 944 P.2d at 1300 (“We reason that product recalls are properly the business of adminis-
trative agencies as suggested by the federal statutes that expressly delegate recall authority…. The decision to 
expand a manufacturer’s post-sale duty beyond implementing reasonable efforts to warn…should be left to 
administrative agencies and the legislature”) (citation omitted).

To Whom Is There a Post-Sale Duty to Warn?
Where the manufacturer learns of a danger in its product after its sale and delivery, and the product involves 
human safety, it has a duty to either remedy the defect or provide the users and ultimate consumers of 
the product with adequate warnings and instructions to minimize any danger. Tabieros, 85 Hawaii at 354 
n.10, 944 P.2d at 1297 n.10; see id. at 357, 944 P.2d at 1300 (the manufacturer must utilize its reasonable 
efforts to warn ultimate consumers who purchased its product and can be readily identified or traced) (cita-
tion omitted).

 2 The Restatement (Second) of Torts §324A (1965) provides: One who undertakes, gratuitously or for consideration, to 
render services to another which he should recognize as necessary for the protection of a third person or his things, 
is subject to liability to the third person for physical harm resulting from his failure to exercise reasonable care to 
protect his undertaking, if:

  (a)  his failure to exercise reasonable care increases the risk of such harm, or
  (b)  he has undertaken to perform a duty owed by the other to the third person, or
  (c)  the harm is suffered because of reliance of the other or the third person upon the undertaking.
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Was the Post-Sale Warning or Instruction Adequate?
It appears there is no published Hawaii state case which addresses the adequacy of a post-sale warning 
or instruction.

Has the Post-Sale Duty to Warn Been Preempted With 
Respect to Any Product in This State?
It appears there is no published Hawaii state case which addresses the preemption of a post-sale duty to 
warn. But see, Beavers-Gabriel v. Medtronic, Inc., 15 F.Supp.3d 1021, 1039 (D.Haw.2014) (held that in pre-
scription medical device/products liability action, plaintiff’s claim that manufacturer failed to warn beyond 
that required by the FDA, and/or that manufacturer failed to issue post-sale warnings about potential adverse 
effects of using device in off-label manner, were expressly preempted by the Medical Device Amendments 
of 1976).

How to Defend a Post-Sale Warning Case
The Hawaii Supreme Court has observed that a post-sale duty to warn is more appropriately analyzed under 
negligence theory, as opposed to strict products liability theory. See Tabieros, 85 Hawaii at 357, 944 P.2d at 
1300 (citation omitted). Thus, while there is no published Hawaii state case which specifically addresses pos-
sible defenses to a claim for failure or breach of a duty to provide an adequate post-sale warning, it appears 
appropriate to rely upon the well-established defenses to a negligence action, including no duty to warn; 
no breach of the duty to warn (or, proper discharge of the duty to warn); no causation between the alleged 
breach or failure and the alleged injury; and/or no damages.
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