
Product Liability: Warnings, Instructions, and Recalls   Idaho   1

Idaho

By Elijah M. Watkins and Anna E. Courtney

PRE-SALE DUTIES

What Is the Scope of the Duty to Warn Under Idaho Law?1

Under Idaho law, a product is defective if “the defendant has ‘reason to anticipate that danger may result from 
a particular use’ of his [or her] product and [] fails to give adequate warnings of such a danger.” Rindlisbaker 
v. Wilson, 95 Idaho 752, 759, 519 P.2d 421, 428 (1974) (quoting Restatement (Second) of Torts §402A cmt. h 
(1965)); see also Watson v. Navistar Int’l Transp. Corp., 121 Idaho 643, 827 P.2d 656 (1992). While sellers “need 
not be clairvoyant” as to potential risks, they are presumed to have the knowledge and experience of experts in 
their field. Toner v. Lederle Labs., 112 Idaho 328, 338, 732 P.2d 297, 307 (1987); Major v. Sec. Equip. Corp., 155 
Idaho 199, 203,307 P.3d 1225, 1229 (2013). The duty to warn extends to risks of danger that arise during the 
known or foreseeable use of a product that is not obviously dangerous. Rindlisbaker, 95 Idaho at 759, 519 P.2d 
at 428; see also Britton v. Dallas Airmotive, Inc., No. CV07-547-S-EJL, 2010 WL 797177, at *10-11 (D. Idaho Mar. 
4, 2010). Failure to warn can be a basis for recovery in a product liability action, whether alleged under a the-
ory of strict liability in tort or in negligence. Rindlisbaker, 95 Idaho at 759, 519 P.2d at 428.

What Types of Factors go into Deciding the Adequacy of a Warning?
If the manufacturer can reasonably foresee a dangerous condition of a product, it has a duty to exercise 
reasonable care to adequately warn users. Sliman v. Aluminum Co. of Am., 112 Idaho 277, 282-83, 731 P.2d 
1267, 1272-73 (1986). The adequacy of a warning is a question of fact that must be decided by a jury. Tuttle 
v. Sudenga Indus., Inc., 125 Idaho 145, 868 P.2d 473 (1994); Richardson v. Bayer Healthcare Pharm. Inc., No. 
4:15-cv-00443-BLW, 2016 WL 4546369, at *8 (D. Idaho Aug. 30, 2016) (interpreting Idaho law). See additional 
considerations below.

Is it Always Necessary to Warn?

Commonly Known Dangers

The duty to warn under Idaho law is limited to situations in which the danger is not obvious. Rindlisbaker, 95 
Idaho 752, 519 P.2d 421; see, e.g., Brown v. Miller Brewing Co., No. 1:12-cv-00605-REB, 2014 WL 201699, at *1 
(D. Idaho Jan. 17, 2014) (citing Rindlisbaker and applying the Restatement (Second) of Torts §402A (“Restate-
ment”) to conclude that Idaho law does not support recognition of a common law duty to warn by alcohol 
manufacturers because of the obvious nature of the danger of alcohol). The obviousness of a danger is gauged 

 1 This chapter is adopted from an earlier version authored by J. Walter Sinclair and Bradley J. Dixon. Special thanks to 
Rollo M. Scott for his assistance on this update.  
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by the objective standard of whether the danger would be obvious to an ordinary, reasonably prudent person. 
See Rindlisbaker, 95 Idaho at 759, 519 P.2d at 428.

The determination that a danger should have been, or was, obvious to a particular user does not com-
pletely relieve the manufacturer of a duty to warn of that danger or defect. Watson, 121 Idaho at 660, 827 
P.2d at 673. When the adequacy of a warning is at issue, rather than the existence of a duty, the obviousness 
of danger is one of several factors that a jury may consider in determining the degree of negligence. I.C. 
§6-1405; Watson, 121 Idaho 643, 827 P.2d 656.

Open and Obvious Dangers

A plaintiff may not collect damages for injuries proximately caused by a defective condition that would have 
been obvious to an ordinary, reasonably prudent person. I.C. §6-1405(1)(b). The question in determining 
whether the doctrine of open and obvious danger bars recovery on a failure to warn claim is whether the 
danger involved is so obvious that it is unreasonable to impose a duty to warn on the manufacturer. Puckett 
v. Oakfabco, Inc., 132 Idaho 816, 979 P.2d 1174 (1999). Once a manufacturer proves by a preponderance of 
the evidence that an alleged defect or danger is obvious, the fact finder will reduce the plaintiff’s damages 
according to the plaintiff’s own negligence in failing to observe the danger. Id.

Unavoidably Unsafe Products

Comment k to Restatement §402A establishes an exception to the test for strict product liability. That test as 
set out in §402A imposes liability on “[o]ne who sells any product in a defective condition unreasonably dan-
gerous to the user or consumer or to his [or her] property,” Restatement §402A(1), whether or not “the seller 
has exercised all possible care in the preparation and sale of his [or her] product…,” Restatement §402A(2)(a). 
Comment g defines “defective condition” as “a condition not contemplated by the ultimate consumer, which 
will be unreasonably dangerous to him [or her].” Restatement §402A cmt. g. Comment k, however, defines a 
category of “unavoidably unsafe” products that, when “properly prepared, and accompanied by proper direc-
tions and warning, [are] not defective, nor…unreasonably dangerous.” Restatement §402A cmt. k (emphasis 
in original). To leave no doubt, comment k restates the proposition: “The seller of such products, again with 
the qualification that they are properly prepared and marketed, and proper warning is given, where the 
situation calls for it, is not to be held to strict liability for unfortunate consequences attending their use….” 
Id. (emphasis added). Thus, if a product qualifies as “unavoidably unsafe,” the seller is held not to the strict 
liability standard, but only to the standard of negligence. The Idaho Supreme Court held that comment k 
applies to strict liability claims in Idaho based on an alleged defective design of a product, when that product 
qualifies under the comment k test as set forth therein. Toner, 112 Idaho 328, 732 P.2d 297; Toner v. Lederle 
Labs., 828 F.2d 510, 513-14 (9th Cir. 1987).

Does Idaho Recognize a Heeding Presumption?
Idaho has not directly addressed the applicability of the heeding presumption. However, the federal District 
Court for the District of Idaho has stated that “under Idaho law, there is no insinuation that ‘reliance’ is a 
necessary element required to plead a failure to warn claim.” Richardson, 2016 WL 4546369, at *8. In that 
case the federal District Court explained that discussion of whether disclosure of known risks by a medical 
device manufacturer to the FDA would have provided the plaintiffs with warning was a question of the warn-
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ing’s “adequacy” appropriate for the jury. Id. Thus, whether or not a plaintiff would have heeded a warning is 
likely irrelevant, as the actual inquiry should center on the substance or the warning itself. See id.

What Defenses Are Available to those within the Chain of Distribution?

Assumption of the Risk

Idaho recognizes assumption of risk as an affirmative defense. The defense is satisfied upon proof that the 
plaintiff was aware of the defective condition and voluntarily assumed the risk of harm. I.C. §6-1405(2).

Comparative Fault

Comparative fault/contributory fault is a recognized defense under Idaho law. For purposes of strict liability, 
damages are decreased in proportion to the amount of the plaintiff’s negligence, and if the plaintiff’s respon-
sibility was as great as or greater than the defendant’s, the cause of action is barred. I.C. §§6-1404, 6-801. 
Comparative responsibility may be established by a showing that the plaintiff (1) failed to observe an obvious 
defective condition in the product, (2) used a product knowing of its defective condition, (3) misused a prod-
uct, or (4) altered or modified the product. I.C. §6-1405.

Misuse of Product

Product misuse is an affirmative defense in an action against the manufacturer; in addition, the manufac-
turer has no duty to foresee, protect, or warn against product misuse. I.C. §6-1405(3) (defining misuse of a 
product); McBride v. Ford Motor Co., 105 Idaho 753, 761, 673 P.2d 55, 63 (1983); Major, 155 Idaho 199, 202-
03, 307 P.3d 1225, 1228-29 (the factual question of foreseeability in a products liability action is for the jury 
to determine). Product misuse occurs when an end user employs a product in a manner contrary to that 
expected of an ordinary, reasonably prudent person who is likely to use the product in the same or similar 
circumstances. Corbridge v. Clark Equip. Co., 112 Idaho 85, 730 P.2d 1005 (1986).

Alteration of Product

Product alteration is a defense under Idaho law. Whether a product liability action is predicated on negli-
gence or strict liability, the plaintiff must prove (1) that there was an injury, (2) that the injury was prox-
imately caused by a defect, and (3) that the defect existed at the time the product left the control of the 
manufacturer. Farmer v. Int’l Harvester Co., 97 Idaho 742, 746-47, 553 P.2d 1306, 1310-11 (1976). Thus, alter-
ation of the product inhibits a plaintiff’s claim. This affirmative defense is established by showing a change in 
the product’s design, construction, or formula that proximately caused the plaintiff’s harm. I.C. §6-1405(4). 
However, alteration or modification does not establish comparative responsibility in the plaintiff when the 
alteration or modification was (1) made in accord with the product seller’s instructions or specifications, (2) 
made with the express or implied consent of the product seller, or (3) reasonably anticipated conduct, and the 
product was defective because the seller failed to provide adequate warning or instruction concerning the 
alteration or modification. I.C. §6-1405; Tuttle, 125 Idaho at 148, 868 P.2d at 476.

Sealed Containers

Idaho recognizes the sealed container defense. Product sellers other than manufacturers are not liable when 
they do not have a reasonable opportunity to inspect the product in a manner that would or should, in the 
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exercise of reasonable care, reveal the existence of the defective condition or when the product seller acquires 
the product in a sealed package or container and sells the product in the same sealed package or container. 
I.C. §6-1407(1); see also Collins v. Schweitzer, Inc., 774 F. Supp. 1253 (D. Idaho 1991), aff’d, 21 F.3d 1491 (9th 
Cir. 1994), cert. denied, 513 U.S. 962 (1994).

Fault of Others

The special verdict form should include all parties and nonparties whose comparative responsibility was a 
proximate cause of the plaintiff’s damages. Vannoy v. Uniroyal Tire Co., 111 Idaho 536, 543-44, 726 P.2d 648, 
655-56 (1985) (Huntley, J., dissenting). The justification for including nonparties lies in the fact that “true 
apportionment cannot be achieved unless that apportionment includes all tortfeasors guilty of causal neg-
ligence either causing or contributing to the occurrence in question, whether or not they are parties to the 
case.” Id. at 541, 726 P.2d at 653 (internal quotation marks and citation omitted).

Failure to Mitigate

The injured party must exercise ordinary care to minimize damage and prevent further damage. Davis v. 
First Interstate Bank of Idaho, N.A., 115 Idaho 169, 170, 765 P.2d 680, 681 (1988); McCormick Int’l U.S.A., 
Inc. v. Shore, 152 Idaho 920, 924 , 277 P.3d 367, 371 (2012) (discussing the duty to mitigate as an affirmative 
defense that provides for a reduction in damages).

Economic Loss

A plaintiff who sustains only economic losses cannot recover those losses in a tort action. Clark v. Int’l Har-
vester Co., 99 Idaho 326, 332-33, 581 P.2d 784, 790-91 (1978). However the Idaho Supreme Court has carved 
out recoverability for economic loss that is “parasitic” to an injury to person or property that sounds in tort. 
The court has defined “economic loss” as including “‘costs of repair and replacement of defective property 
which is the subject of the transaction, as well as commercial loss for inadequate value and consequent loss 
of profits or use.’” Duffin v. Idaho Crop Improvement Ass’n, 126 Idaho 1002, 1007, 895 P.2d 1195, 1200 (1995) 
(internal quotation marks and citation omitted); see also Britton, 2010 WL 797177, at *6.

Useful Safe Life

Proof that the harm occurred subsequent to the product’s “useful safe life” is a complete bar to a products 
claim. I.C. §6-1403(1)(a). Idaho Code defines “useful safe life” as beginning “at the time of delivery of the 
product and extends for the time during which the product would normally be likely to perform or be stored 
in a safe manner.” Id. For purposes of the code section, “time of delivery” is when the product is given to its 
“first purchaser or lessee who was not engaged in the business of either selling such products or using them 
as component parts of another product to be sold.” Id. Generally, when harm is caused more than 10 years 
after the time of delivery there is a rebuttable presumption that the harm was caused after the useful safe life 
had expired. I.C. §6-1403(2)(a); West v. Sonke, 132 Idaho 133, 139, 968 P.2d 228, 234 (1998).

Used Retailers

Commercial sellers of used products are not subject to strict liability in tort. Peterson v. Idaho First Nat’l 
Bank, 117 Idaho 724, 726, 791 P.2d 1303, 1305 (1990). This exception is found in Idaho Code §6-1402(1)(b), 
which establishes that a product seller does not include a “commercial seller of used products who resells a 
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product after use by a consumer or other product user, provided the used product is in essentially the same 
condition as when it was acquired for resale.” (Emphasis added.)

Retailers

Sellers, other than manufacturers, are not subject to liability when they did not have a reasonable opportu-
nity to inspect the product in a manner that would, or should, in the exercise of reasonable care, reveal the 
existence of the defective condition. I.C. §§6-1407(1), (4).

Whether a company that remanufactures and then sells a product is subject to strict liability has been 
addressed by the federal District Court for the District of Idaho. The court found that the company’s liabil-
ity depended on disputed facts, including whether the company held itself out as a manufacturer and/or a 
product seller, whether the company remanufactured or serviced other parts of the product, the extent of 
the remanufacturing or servicing done to the product, how the product ultimately arrived in the hands of 
the final user, and the extent to which the company altered the product before it was sold. Britton, 2010 WL 
797177, at *9.

Contractors

Idaho courts have held that both public and private contractors, following plans and specifications prepared 
by another party, are not liable in negligence where defects in the plans and specifications cause injuries, so 
long as the contractor should not have reasonably known about the defects. Craig Johnson Constr., L.L.C. v. 
Floyd Town Architects, P.A., 142 Idaho 797, 802-03, 134 P.3d 648, 653-54 (2006) (in a case of design defect). 
In Blumhorst v. Pierce Manufacturing, Inc., No. 4:10-cv-00573-REB, 2014 WL 1319717, at *12 (D. Idaho Mar. 
28, 2014), the federal District Court for the District of Idaho discussed Craig in the context of the govern-
ment contractor defense on a failure to warn claim. Citing Ninth Circuit case law, the court explained that 
“‘when state law would otherwise impose liability for a failure to warn, that law can be displaced when the 
contractor can show that: (1) the government exercised its discretion and approved certain warnings; (2) the 
contractor provided the warnings required by the government; [and] (3) the contractor warned the govern-
ment about dangers in the equipment’s use that were known to the contractor but not to the government.’” 
Id. (quoting Getz v. Boeing Co., 654 F.3d 852, 866 (9th Cir. 2011)).

Do Component Parts Manufacturers Have a Duty to Warn?
Under Idaho law, component manufacturers that are remote from the consumer have a duty to warn but may 
fulfill that duty by warning an intermediary such as the product manufacturer. However, the component 
manufacturer’s reliance on this type of warning must be reasonable and the warning must be adequate. Sli-
man, 112 Idaho 277, 731 P.2d 1267.

What Role Does the Learned Intermediary Doctrine Play in Idaho?
In 1986, the Idaho Supreme Court addressed and adopted the learned intermediary doctrine for the first 
time. Id. There, the court relied heavily on a recent decision by the Texas Supreme Court, Alm v. Aluminum 
Co. of America, 717 S.W.2d 588 (Tex. 1986). The Alm court noted two circumstances in which this doctrine is 
commonly applied.
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First, “when a drug manufacturer properly warns a prescribing physician of the dangerous propensities 
of its product…[t]he doctor stands as a learned intermediary between the manufacturer and the ultimate 
consumer. Generally, only the doctor could understand the propensities and dangers involved in the use of a 
given drug.” Id. at 591-92.

The second circumstance is when “a bulk supplier…sells a product to another manufacturer or distribu-
tor who in turn packages and sells the product to the public.” Id. at 592. Thus, the Idaho Supreme Court held 
that generally speaking, a supplier positioned on the commercial chain remote from the ultimate consumer 
may fulfill its duty to warn by adequately warning an intermediary. Sliman, 112 Idaho at 281, 731 P.2d at 
1271. However, the Idaho Supreme Court held that, in every circumstance, the reliance on the learned inter-
mediary must be reasonable. Id.; see also Restatement §388(c) (“One who supplies directly or through a third 
person” must “exercise reasonable care to inform [the ultimate user] of [a chattel’s] dangerous condition or of 
the facts which make it likely to be dangerous.”).

Is it Possible to Delegate the Duty to Warn to Third Parties, Such as Employers?
In his dissenting opinion in LaChance v. Ross Machine & Mill Supply, Inc., 102 Idaho 505, 633 P.2d 570 (1981), 
Justice Bistline argued that the duty to warn should not be delegable, citing to foreign jurisdiction case law. 
See Bexiga v. Havir Mfg. Corp., 290 A.2d 281 (N.J. 1972). However, the majority opinion in LaChance did not 
address the issue, and no Idaho case has addressed the delegation of the duty to warn in the primary holding.

Is It Necessary to Warn a Sophisticated User?
The protection afforded through the warning must be reasonably coextensive with the danger, in light of the 
user’s experience with the product. Robinson v. Williamsen Idaho Equip. Co., 94 Idaho 819, 498 P.2d 1292 
(1972). This, therefore, is a fact issue to go to the jury.

Is an Expert Required on Warning Issues?
The adequacy of a warning is a question of fact for determination by the jury. Tuttle, 125 Idaho 145, 868 P.2d 
473; Richardson, 2016 WL 4546369, at *8 (interpreting Idaho law). An expert is permissible, but not required.

Is There a Post-Sale Duty to Warn?
Idaho state courts have not directly addressed a post-sale duty to warn. However, Idaho Code §6-1406(1) 
indicates that such a duty exists. That statute provides that changes to warnings or instructions, made after 
the product was sold, are not admissible to prove defect. But such a rule does not “relieve” the seller “of any 
duty to warn of known defects discovered after the product was designed and manufactured.” I.C. §6-1406(1); 
see Cusack v. Bendpak, Inc., No. 4:17-cv-00003-DCN, 2018 WL 1768030, at *4 (D. Idaho Apr. 12, 2018) 
(admitted evidence of a design change on the issue of a post-sale failure to warn claim and addressing I.C. 
§6-1406(1)); see also Blumhorst v. Pierce Manufacturing, Inc., No. 4:10-cv-00573-REB, 2013 WL 12139352, at 
*1 (D. Idaho Feb. 14, 2013) (implicitly recognizing a post-sale duty to warn in a similar context).

Has the Duty to Warn Been Preempted with Respect to any Product?
Idaho recognizes that the United States Congress can preempt state regulation expressly or by implication. 
State ex rel. Andrus v. Click, 97 Idaho 791, 554 P.2d 969 (1976) (analyzing relevant factors); see Zimmerman v. 
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Volkswagen of Am., Inc., 128 Idaho 851, 855, 920 P.2d 67, 71 (1996) (finding restraint system product liability 
action was expressly preempted by the National Traffic and Motor Vehicle Safety Act). Idaho has stated that 
the Federal Insecticide, Fungicide and Rodenticide Act does not preempt an express warranty claim against 
the manufacturer. Walker v. Am. Cyanamid Co., 130 Idaho 824, 948 P.2d 1123 (1997).

The federal District Court for the District of Idaho has also addressed preemption issues specifically 
related to failure to warn. Following the Supreme Court’s lead from PLIVA, Inc. v. Mensing, 564 U.S. 604 
(2011), and Mutual Pharmaceutical Co. v. Bartlett, 570 U.S. 472 (2013), the federal District Court for the Dis-
trict of Idaho held that Idaho state’s failure to warn claims against generic drug manufacturers are implicitly 
preempted by federal law, which requires that generic drug manufacturers print warnings that are identical 
to the warnings that accompany the name-brand drugs that their generics replicate and prohibits generic 
drug makers from unilaterally updating labels. Wilson v. Amneal Pharm., L.L.C., No. 1:13-cv-00333-CWD, 
2013 WL 6909930, at *10-11 (D. Idaho Dec. 31, 2013). Interpreting Mensing broadly, the court explained that 
claims based on a demand that a generic drug producer change its warnings, strengthen its warnings, or 
communicate new warnings in ways that diverge from the labels on the name-brand products, are all pre-
empted. Wilson, 2013 WL 6909930, at *10.

The federal District Court for the District of Idaho has also held that the Medical Device Amendments to 
the Food, Drug, and Cosmetic Act do not preempt a state law’s failure to warn claims when a medical device 
manufacturer fails to report known dangers to the FDA. Richardson, 2016 WL 4546369, at *7-8 (citing Stengel 
v. Medtronic Inc., 704 F.3d 1224, 1233-34 (9th Cir. 2013)); see also Elliot v. Smith & Nephew, No. 1:12-cv-0070-
EJL, 2013 WL 1622659, at *6 (D. Idaho Apr. 15, 2013).

POST-SALE DUTIES

Has the Restatement (Third) Regarding Duty to 
Warn Been Adopted under Idaho law?
No. The Idaho Supreme Court adopted Restatement §402A concerning the strict liability of sellers of prod-
ucts in Shields v. Morton Chemical Co., 95 Idaho 674, 676-77, 518 P.2d 857, 859-60 (1974). The Idaho Supreme 
Court has not addressed the product liability provisions of the Third Restatement. See Brown v. Miller Brew-
ing Co., No. 1:12-cv-00605-REB, 2014 WL 201699, at *5 n.2 (D. Idaho Jan. 17, 2014) (noting that the Idaho 
Supreme Court has not yet addressed or adopted the Restatement (Third)).
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