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PRE-SALE DUTIES

T he Kansas Product Liability Act is codified at K.S.A. 60-3301 et seq. and is applicable to all product lia-
bility claims without regard to the theory of recovery pled. K.S.A. 60-3302(c) defines “product liability 

claim” to include any claim or action brought for harm caused by the manufacture, production, making, 
construction, fabrication, design, formula, preparation, assembly, installation, testing, warnings, instruc-
tions, marketing, packaging, storage or labeling of the relevant product. It includes, but is not limited to, any 
action based on strict liability in tort, negligence, breach of express or implied warranty, breach of, or failure 
to, discharge a duty to warn or instruct, whether negligent or innocent, misrepresentation, concealment or 
nondisclosure, or under any other substantive theory.

Kansas recognizes that a product may be found defective either by establishing a defect in the man-
ufacturing, a defect in the design or a defect in the warning. “To establish a prima facie case based upon 
negligence or strict liability in a products liability case, plaintiff must produce evidence to establish three 
elements: (1) the injury resulted from a condition of the product; (2) the condition was an unreasonably 
dangerous one; and (3) the condition existed at the time it left defendant’s control.” Messer v. Amway Corp., 
210 F. Supp. 2d 1217, 1227 (D. Kan. 2002). “Under Kansas law, regardless of the theory upon which recovery 
is sought for injury, proof that a product defect caused the injury is a prerequisite to recovery and the condi-
tion which caused the injury—be it a manufacturing defect, a warning defect or a design defect—must have 
existed at the time the product left defendant’s control.” Id.

What Is the General Scope of the Duty to Warn and Instruct in Kansas?
Kansas has adopted the duty to warn for products outlined in the Restatement (Second) of Torts §388 (1963). 
Long v. Deere & Co., 238 Kan. 766, 772-73 (1986). The general rule is that liability for harm to a user of a 
product attaches to the supplier of the product if (a) the supplier knows or has reason to know that the prod-
uct is likely to be dangerous for the use for which it is supplied, (b) the supplier has no reason to believe that 
those using the product will realize its dangerous condition, and (c) the supplier fails to exercise reasonable 
care to inform them of the product’s dangerous condition or the facts which make it likely to be dangerous. 
Id., quoting Restatement (Second) of Torts §388 (1963). The Kansas Supreme Court has also recognized that 
the duty to warn includes not just the duty to warn of dangers inherent in the use of a product, but also the 
duty to provide adequate instructions for the product’s safe use. Delaney v. Deere and Co., 268 Kan. 769, 778 
(2000). Although product defects related to design or manufacture may be judged by either strict liability or 
negligence standards, in Kansas, a plaintiff must prove negligence to make a failure to warn case. Johnson v. 
American Cyanamid Co., 239 Kan. 279, 286-87 (1986).
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A product seller can include the seller of a used product. Gaumer & Rossville Truck & Tractor Co., 292 
Kan. 749 (2011). In Gaumer, the seller of a used hay baler that lacked a safety shield was sued. The court dis-
tinguished a federal court decision in Sell v. Bertsch & Co., 577 F. Supp. 1393 (D. Kan. 1984) and held that a 
strict liability claim could be pursued against the seller of a used product.

The Kansas legislature has codified exceptions to the duty to warn in products cases. K.S.A. 60-3305, 
entitled Manufacturer’s or Seller’s Duty to Warn or Protect Against Danger, When, provides the fundamental 
statement of the exceptions to the duty to warn in Kansas.1 The statute provides:

In any product liability claim any duty on the part of the manufacturer or seller of the product to warn 
or protect against a danger or hazard which could or did arise in the use or misuse of such product, and any 
duty to have properly instructed in the use of such product shall not extend:

(a) To warnings, protecting against or instructing with regard to those safeguards, precautions 
and actions which a reasonable user or consumer of the product, with the training, experience, 
education and any special knowledge the user or consumer did, should or was required to 

 1 In Kansas, perhaps the most succinct statement of the various aspects of the law on the duty to warn can be found 
in its pattern jury instructions.

Duty To Warn—Manufacturer And Seller

A (manufacturer) (seller) of a product which (he) (she) (it) knows, or by the exercise of ordinary care should know, 
is potentially dangerous to users thereof, has a duty to give adequate warnings of such danger where injury to a user 
thereof can be reasonably anticipated if an adequate warning is not given. The duty to warn includes a duty to provide a 
warning to dangers inherent in use and the duty to provide adequate instructions for safe use. Failure to so warn consti-
tutes negligence.

[If the warning on the product was, at the time of manufacture, in compliance with (legislative regulatory standards) 
(administrative regulatory safety standards) relating to warnings or instructions, the product is not defective by reason 
of the warning or instructions, unless the plaintiff proves that a reasonably prudent (manufacturer) (seller) could and 
would have taken additional precautions.]

[If the warning on the product was not, at the time of manufacture, in compliance with (legislative regulatory stan-
dards) (administrative regulatory safety standards) relating to warnings or instructions, the product is defective 
unless the (manufacturer) (seller) proves that its failure to comply was a reasonably prudent course of conduct under 
the circumstances.]

[If the warning on the product was, at the time of manufacture, in compliance with a mandatory government contract 
specification relating to warnings or instructions, then the product is not defective for that reason.]

[If the warning on the product was not, at the time of manufacture, in compliance with a mandatory government con-
tract specification relating to warnings or instructions, the product is defective for that reason.]

[You are further instructed that any duty to warn against a danger or hazard does not extend:

  (1)   To warnings, protecting against or instructing with regard to those safeguards, precautions, and actions 
which a reasonable user or consumer of the product, with the training, experience, education, and with 
any special knowledge the user or consumer did, should or was required to possess, could and should have 
taken for such user or consumer or others, under all the facts and circumstances;

 (2)   To situations where the safeguards, precautions, and actions would or should have been taken by a 
rea-sonable user or consumer of the product similarly situated exercising reasonable care, caution, and 
proce-dure;

 (3)   To warnings, protecting against or instructing with regard to dangers, hazards, or risks which are patent, 
open, or obvious and which should have been realized by a reasonable user or consumer of the product.]

  PIK-Civil 4th 128.05.
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possess, could and should have taken for such user or consumer or others, under all the facts 
and circumstances;

(b) To situations where the safeguards, precautions and actions would or should have been taken by 
a reasonable user or consumer of the product similarly situated exercising reasonable care, cau-
tion and procedure; or

(c) To warnings, protecting against or instructing with regard to dangers, hazards or risks which 
are patent, open or obvious and which should have been realized by a reasonable user or con-
sumer of the product.

Relationship between Duty to Warn and Duty of Safe Design

In Delaney v. Deere and Co., 268 Kan. 769 (2000), the Kansas Supreme Court determined “that an adequate 
warning does not foreclose a finding that a product is defectively designed.” Delaney, 268 Kan. at 793. In 
arriving at this holding the Court specifically rejected comment j of the Restatement (Second) of Torts §402A, 
which provides that a product bearing an adequate warning is not in a defective condition. Nevertheless, the 
Court also rejected Comment l of the Restatement (Third) of Torts §2, which provides that an adequate warn-
ing does not obviate the duty to provide a safer design, because, among other reasons, Restatement (Third) 
of Torts requires proof of an alternative, safe design. The Court determined requiring proof of an alternative, 
safe design was at odds with Kansas’ consumer expectation test.

Theories of Liability (Including Restatement)

A claim for breach of the duty of warn in the context of product liability sounds in negligence. Johnson v. 
American Cyanamid Co., 239 Kan. 279, 286-87 (1986). In Kansas, a product supplier’s duty to warn is based 
upon Restatement (Second) of Torts §388 (1963), which is imposed upon the supplier if (a) the supplier knows 
or has reason to know that the product is likely to be dangerous for the use for which it is supplied, (b) the 
supplier has no reason to believe that those using the product will realize its dangerous condition, and (c) 
the supplier fails to exercise reasonable care to inform them of the product’s dangerous condition or the facts 
which make it likely to be dangerous. Long v. Deere & Co., 238 Kan. 766, 772-73 (1986). A product supplier’s 
duty is not limited to warnings regarding dangerous conditions; but rather also includes the duty to provide 
adequate instructions for the product’s safe use. Delaney v. Deere and Co., 268 Kan. 769, 778 (2000).

Who Has a Duty to Warn?

Kansas courts tend to look to the Kansas Product Liability Act to determine whether a defendant has a duty 
to warn in a products case. In the product liability context, the duty to warn is limited to “product sellers,” 
as that term is defined by statute. Stanley v. ConocoPhillips Pipe Line Co., 451 F. Supp. 2d 1286, 1286 (D.Kan. 
2006). The term “product seller” means “any person or entity that is engaged in the business of selling prod-
ucts…” K.S.A. 60-3302(a). It includes a “manufacturer, wholesaler, distributor or retailer of the relevant prod-
uct…” Id. Hence for example, Kansas law requires a seller to convey adequate warnings that it has received 
from a manufacturer. Dockhorn v. Kitchens by Kleweno, 2010 WL 1196425 (March 23, 2010) (citing Mason v. 
Texaco, 741 F. Supp. 1472, 1489 (D. Kan. 1990).

On the other hand, individuals or entities who contract to install or assemble a product are not consid-
ered “product sellers,” and therefore do not have a duty to warn in the product liability context. See Dock-
horn, 2010 WL 1196425, *21. Similarly, the owner of a fuel loading terminal was not liable under a products 
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failure to warn theory for a fuel loading arm, because although the terminal owner was engaged in the busi-
ness of selling products, it was not engaged in the business of selling fuel loading arms, and therefore was 
not a seller of the “relevant product.” Stanley, 451 F. Supp. 2d at 1289. However in Stanley, the terminal owner 
was not absolved of all duties to warn. The court determined the terminal owner did have a duty to warn 
under a premises liability theory to the extent the fuel loading arm constituted a dangerous condition on the 
terminal owner’s real property. Id.

Kansas state courts have not directly addressed the duty to warn of a component part manufacturer. In 
Duffee v. Murray Ohio Mfg. Co., 896 F. Supp. 1071 (D. Kan. 1995), the federal district court found no factual or 
legal basis to impose on a coaster brake supplier a duty to warn the ultimate user of a bicycle about the rela-
tive merits of caliper brakes as opposed to coaster brakes. Id. at 1077. Finding no law on point in Kansas, the 
court addressed the general duties of component part manufacturers as determined by other jurisdictions. 
“[T]he overwhelming rule from other jurisdictions is that a person who supplies a component subsequently 
integrated into a finished product by a sophisticated manufacturer is not liable for a failure of that product, 
so long as the component complies with the specifications set by the manufacturer and is not in itself defec-
tive or inherently dangerous.” Id.

If a sale is not involved, at least one Kansas federal court opinion held that a strict product liability or 
breach of implied warranty claim could not be pursued against a repair facility. In Stephenson v. Honeywell 
Int’l, Inc. 703 F. Supp. 2d 1250 (D. Kan. 2010), repairs to an aircraft engine were deemed not a “sale” by a sup-
plier. Title remained with the owner of the airplane.

Are the Warnings or Instructions Adequate?
The adequacy of a warning is judged on a reasonableness standard; hence, the imposition of liability on a 
claim disputing the adequacy of a warning rests on proof of negligence. Johnson v. American Cyanamid Co., 
239 Kan. 279, 286-87 (1986). For a warning to be adequate, a reasonably prudent user of the product must be 
able to comprehend the warning, and the warning must convey a fair indication of the inherent dangers of 
the product, including the nature of the danger and the extent of the danger. Wheeler v. John Deere Co., 862 
F.2d 1404, 1413 (10th Cir. 1998). See Messer v. Amway Corp., 210 F. Supp. 2d 1217, 1229 (D. Kan. 2002) (stating 
that in Kansas, “[t]he applicable analysis for a failure to warn claim is based on negligence”). “Our Supreme 
Court has explained that to be adequate a warning should be designed and placed to draw the attention of 
the user. The warning must also alert the user to possible dangers.” Wicks v. Lewis Red Devil Drain Opener, 
1991 Kan.App. LEXIS 691, *4 (1991). “Size, location, shape, color and content of a warning are factors inher-
ent in an examination of a warning’s adequacy.” Id.

The Kansas Supreme Court has relied on Restatement (Second) Torts §388 comment n in stating the 
general rule regarding warnings given to third parties. “Giving to the third person through whom the chat-
tel is supplied all the information necessary to its safe use is not in all cases sufficient to relieve the supplier 
from liability.” Younger v. Dow Corning Corp., 202 Kan. 674, 678 (1969), quoting Restatement (Second) Torts 
§388 comment n. The issue to be determined is whether the method gives reasonable assurance that the 
information will reach those whose safety depends upon their having it. Id. To determine whether the mea-
sures taken meet a reasonable standard of care, the magnitude of the risk involved must be compared with 
the burden imposed by requiring direct notification. Id. The magnitude of the risk is measured not just by 
the chance of harm, but also by its likely severity. Id. See also Miller v. G & W Electric Co., 734 F. Supp. 450, 
454 (1990) (“Where the danger involved in the ignorant use of [the products’] true quality is great and such 
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means of disclosure are practicable and not unduly burdensome, it may well be that the supplier should be 
required to adopt them.”) quoting Restatement (Second) Torts §388 comment n.

Who Do You Have to Warn?

Bystanders

To date, there are no decisions specifically addressing how Kansas courts view a product supplier’s duty to 
warn bystanders.

Allergic Persons

Although Kansas courts have discussed theoretical situations involving allergies, to date there are no deci-
sions specifically addressing duties to allergic persons. See Wooderson v. Ortho Pharm. Corp., 235 Kan. 387, 
399-400 (1984) (discussing but not accepting or rejecting comment j of the Restatement (Second) of Torts 
§402A).

Sophisticated Users

Kansas statutes provide that manufacturers and sellers have no duty to warn “a reasonable user or consumer 
of the product, with the training, experience, education and any special knowledge the user or consumer did, 
should or was required to possess…” K.S.A. 60-3305(a). “There is ordinarily no duty to give warning to mem-
bers of a profession against generally known risks. There need be no warning to one in a particular trade or 
profession against a danger generally known to that trade or profession.” Mays v. Ciba-Geigy Corp., 233 Kan. 
38, 58 (1983) (internal quotations and citations omitted). See also Wright v. Abbott Laboratories, Inc., 259 F.3d 
1226, 1234 (10th Cir. 2001) (finding medical practitioners to be sophisticated users of saline solutions who 
knew or should have known of the risk of stocking saline solution near sodium chloride, thereby obviating 
any duty of the manufacturer to warn about stocking procedures). However, the Mays court distinguished 
between businesses and employees engaged in a “highly specialized industrial activity” and “low echelon 
personnel or laborers” using machinery “where a simple warning on the machine may be necessary to advise 
or remind its users of a particular danger in the use of the machine.” Mays, 233 Kan. at 61. See also Hendricks 
v. Comerio Ercole, 763 F. Supp. 505, 511 (D. Kan. 1991) (distinguishing Mays and finding insufficient evidence 
to show the plaintiff or her employer were sophisticated users of the product).

Bulk Supplier

Additionally, Kansas courts have recognized that bulk suppliers are able to take measures to insulate them-
selves from failure to warn claims. The manufacturer or bulk seller who sells a product in bulk to a distrib-
utor “fulfills his duty to the ultimate consumer when he ascertains that the distributor to whom he sells is 
adequately trained, is familiar with the properties of the gas and safe methods of handling it, and is capable 
of passing on his knowledge to his customers.” Jones v. Hittle Service, Inc., 219 Kan. 627, syl. ¶6 (1976) (apply-
ing the rule to bulk sellers of liquid propane gas).

Learned Intermediary

Kansas has recognized and applied the Learned Intermediary Doctrine to manufacturers of prescription 
drugs and medical devices. Humes v. Clinton, 246 Kan. 590 (1990). The court determined that prescription 
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drug manufacturers are required to warn patients of dangerous side effects and risks associated with the use 
of such drugs. However, drug manufacturers are not required to warn patients directly. They discharge their 
duty to warn by providing adequate warnings to physicians. Id., syl. ¶5. In addition to prescription drugs, 
the doctrine has been applied to IUD’s. Id. In cases involving pharmacists, Kansas courts have extended the 
doctrine finding druggists do not have a duty to question the propriety of a physician’s prescription. Nichols 
v. Central Merchandise, Inc., 16 Kan.App.2d 65, 68 (1991).

Kansas Law Regarding Drugs and Devices
In Kansas, the question of warnings related to drugs and medical devices generally arises in two contexts: 
the application of the learned intermediary doctrine and issues related to unavoidably unsafe products. Kan-
sas has recognized and applied the learned intermediary doctrine to manufacturers of prescription drugs 
and medical devices. Humes v. Clinton, 246 Kan. 590 (1990). Kansas courts acknowledge that some pharma-
ceuticals and vaccines may qualify as unavoidably unsafe products, which are entitled to protection from 
strict liability claims; however, the courts determine whether to apply the exemption from strict liability on a 
case-by-case basis, rather than as a blanket protection for all prescription drugs. Savina v. Sterling Drug, Inc., 
247 Kan. 105, 116, 795 P.2d 915 (1990).

Is It Always Necessary to Warn?

Commonly Known Dangers

The Kansas Product Liability Act provides that manufacturers and sellers of a product do not have a duty 
to warn about “hazards or risks which are patent, open or obvious and which should have been realized by 
a reasonable user or consumer of the product.” K.S.A. 3305(c). Hence, there is no duty to warn of dangers 
actually known to the user of a product. Long v. Deere & Co., 238 Kan. 766, 773 (1986), citing Jones v. Hittle 
Service, Inc., 219 Kan. 627, 639-40 (1976). Likewise, if a danger is generally known or recognized, there is no 
duty to warn. Miller v. The Lee Apparel Co., Inc., 19 Kan.App.2d 1015, 1030 (1994).

Open and Obvious Dangers

The Kansas Product Liability Act provides that manufacturers and sellers do not have a duty to warn of haz-
ards that are open and obvious. K.S.A. 60-3305(c). “If a danger is obvious, then its obviousness constitutes a 
warning, and the product seller’s failure to provide a separate warning should not constitute a defect.” Miller 
v. The Lee Apparel Co., Inc., 19 Kan.App.2d 1015, 1030 (1994). See also, Neff v. Coleco Industries, Inc., 760 F. 
Supp. 864, 868 (D.Kan. 1991) (finding the potential consequences of a six-foot, two-inch man diving head 
first into a four-foot deep pool were “patent, open and obvious and should be readily apparent to a reasonable 
user of the swimming pool”).

Unavoidably Unsafe Products

The Kansas Supreme Court has adopted Comment k of the Restatement (Second) Torts §402A, which applies 
to unavoidably unsafe products. Savina v. Sterling Drug, Inc., 247 Kan. 105, 114-15 (1990). Hence, sellers of 
unavoidably unsafe products are not held to a strict liability standard for unfortunate consequences attend-
ing their use, as long as they are properly prepared and marketed, and a proper warning is given. Id. Noting 
that the question of unavoidably unsafe products is usually raised in cases involving vaccines or pharma-
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ceuticals, the court determined that applying the status would be determined on a case-by-case basis, rather 
than as a blanket protection for all prescription drugs. Id. at 116. To determine whether a drug, vaccine or 
other product triggers the liability exemption, the court adopted a risk/benefit analysis considering the fol-
lowing factors: “(1) whether, when distributed, the product was intended to confer an exceptionally import-
ant benefit that made its availability highly desirable; (2) whether the then-existing risk posed by the product 
was both ‘substantial’ and ‘unavoidable’; and (3) whether the interest in availability (again measured at the 
time of distribution) outweighs [sic] the interest in promoting enhanced accountability through strict liabil-
ity design defect review.” Id. at 117.

Is There a Heeding Presumption in Kansas?
Under Kansas law, it is presumed that an adequate warning will be heeded. “This operates to the benefit of 
a manufacturer where adequate warnings in fact are given. Where warnings are inadequate, however, the 
presumption is in essence a presumption of causation.” Wooderson v. Ortho Pharm. Corp., 235 Kan. 387, 410 
(1984), quoting Ortho Pharm. Corp. v. Chapman, 180 Ind.App. 33, 55 (1979) and Restatement (Second) of Torts 
§402A comment j.

Under Kansas law, a manufacturer or seller’s failure to provide an adequate warning creates a rebutta-
ble presumption of causation. Burton v. R.J. Reynolds Tobacco Co., 397 F.3d 906, 918 (10th Cir. 2005), citing 
Wooderson, supra. “Not only does this presumption shift the burden of rebuttal onto the defendant, under 
Kansas law, the effect of this presumption is to shift the burden of proof to the party against whom the pre-
sumption operates.” Id.

What Defenses Are Available to those within Chain of Distribution?

Manufacturers

Kansas has not codified any defenses specific to a manufacturer’s duty to warn in the product liability con-
text. As discussed in other sections of this article, manufacturers may avail themselves of defenses available 
to all suppliers identified in K.S.A. 60-3305. Likewise, manufacturers who are bulk suppliers, component part 
manufacturers and pharmaceutical manufacturers are entitled defenses set forth below.

Bulk Suppliers, Distributors, And Retailers

The Kansas Product Liability Act provides down-stream sellers with defenses depending on their relative 
positions in the chain of distribution and the ability to subject the manufacturer to service of process. K.S.A. 
60-3306. To be entitled to dismissal under the defense, the seller must demonstrate (1) that it had no knowl-
edge of the defect, (2) that it could not, while exercising reasonable care, have discovered the defect, (3) that it 
was not the manufacturer of the product, (4) that the manufacturer is subject to service of process in Kansas 
or in the domicile of the plaintiff; and (5) any judgment against the manufacturer obtained by the plaintiff 
would be reasonably certain of being satisfied. Id.; and Jackson v. Thomas, 28 Kan.App.2d 734, 737 (2001) 
(applying K.S.A. 60-3306 to all forms of product liability claims, including failure to warn claims).

Additionally, Kansas courts have recognized that bulk suppliers are able to take measures to insulate 
themselves from failure to warn claims. The manufacturer or bulk seller who sells a product in bulk to a 
distributor “fulfills his duty to the ultimate consumer when he ascertains that the distributor to whom he 
sells is adequately trained, is familiar with the properties of the gas and safe methods of handling it, and is 
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capable of passing on his knowledge to his customers.” Jones v. Hittle Service, Inc., 219 Kan. 627, syl. ¶6 (1976) 
(applying the rule to bulk sellers of liquid propane gas).

Is an Expert Required?
Expert testimony is certainly admissible to assist the jury in determining the adequacy of a warning. Long 
v. Deere & Co., 238 Kan. 766, 776 (1986). Further, Kansas courts have referred to expert testimony in finding 
that plaintiffs have presented sufficient evidence in failure to warn cases. See e.g., Long, 238 Kan. at 777; and, 
Savina v. Sterling Drug, Inc., 247 Kan. 105, 123 (1990). Nevertheless, Kansas courts have not adopted a rule 
that expert testimony is required in order to establish that a warning is inadequate. Dockhorn v. Kitchens by 
Kleweno, 2010 WL 1196425 (March 23, 2010) (citing Burton v. R.J. Reynolds Tobacco Co., 208 F. Supp.2d 1187, 
1197 (D. Kan. 2002); But see, Meyerhoff v. Michelin Tire Corp., 70 F.3d 1175, 1181-83 (10th Cir. 1995) (finding 
the plaintiffs’ reliance on a warnings expert whose testimony was determined to be inadmissible left the 
plaintiffs with no evidence that warnings were inadequate); Gaumer v. Rossville Truck, 41 Kan.App.2d 405, 
202 P.3d 81 (2009) (holding the standard of care of the seller of a used hay baler is outside the experience and 
common knowledge of the jury and beyond the capability of a lay person to decide).

Federal Preemption in Kansas
“Congress’ intent to preempt state law may be explicitly stated in a statute’s language or implicitly contained 
in its structure and purpose. In the absence of an express congressional command, state law is preempted 
if that law actually conflicts with federal law or if federal law so thoroughly occupies a legislative field as to 
make reasonable the inference that Congress left no room for the States to supplement it.” Jenkins v. Amchem 
Products, Inc., 256 Kan. 602, syl. ¶1 (1994). In Jenkins, the Kansas Supreme Court found a plaintiff’s failure 
to warn claim regarding a herbicide chemical was preempted by the Federal Insecticide, Fungicide & Roden-
ticide Act (FIFRA), 7 U.S.C. §136 et seq. (1988). The court held, “If a pesticide manufacturer places EPA-ap-
proved warnings on the label and packaging of its product, its duty to warn is satisfied, and the adequate 
warning issue ends.” Id., syl ¶6. See also Kolich v. Sysco Corp., 825 F. Supp. 959 (D.Kan. 1993). In Murphy 
v. SmithKline Beecham Animal Health Group, 898 F. Supp. 811 (D.Kan. 1995), the court found a plaintiff’s 
failure to warn claim regarding an animal vaccine had been preempted, because Congress had granted the 
Animal and Plant Heath Inspection Service (APHIS) preemptive authority under the Virus-Serum-Toxin Act, 
21 U.S.C. §151 et seq., and APHIS had used its authority to preempt state labeling requirements that were dif-
ferent from those promulgated by the U.S. Department of Agriculture.

Oja v. Howmedica, Inc., 111 F.3d 782, 789 (10th Cir. 1997) (holding that state common-law claims of neg-
ligent failure to warn and negligent manufacture were not state requirements “specifically developed ‘with 
respect to’ medical devices” and therefore were not preempted under §360k(a) of the 1976 Medical Device 
Amendments (MDA) to the 1938 Food, Drug, and Cosmetic Act, 21 U.S.C. §301 et seq. (2000 ed. & Supp. 
III 2003)).

Troutman v. Curtis, 36 Kan. App.2d 633 (2006), the Kansas Court of Appeals held that common law 
tort claims were preempted by the 1976 Medical Device Amendments (MDA) to the 1938 Food, Drug and 
Cosmetic Act, 21 U.S.C. §360k(a). The Court of Appeals applied the Lohr test adopted by the United States 
Supreme Court. Troutman involved the sale of post-catherization procedure suture devices.
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Post-Sale Duties to Warn
The Kansas Supreme Court specifically recognized a manufacturer’s post-sale duty to warn in 1993 in Patton 
v. Hutchinson Wil-Rich Mfg. Co., 253 Kan. 741 (1993). The court announced the rule as follows: “We recognize 
a manufacturer’s post-sale duty to warn ultimate consumers who purchased the product who can be read-
ily identified or traced when a defect, which originated at the time the product was manufactured and was 
unforeseeable at the point of sale, is discovered to present a life-threatening hazard.” Id., at 759. The post-sale 
duty to warn does not arise until the manufacturer has actual or constructive knowledge of a life-threatening 
hazard posed by the product when it is used for its normally intended purpose. Id., at 761. As with other duty 
to warn claims, a manufacturer’s post-sale actions are judged on case-by-case basis against a reasonableness 
standard. Id. In determining whether a manufacturer acted reasonably, the court requires, at a minimum, 
consideration of the following factors:

(1) the nature of the harm that may result from use without notice, (2) the likelihood that harm will 
occur (Does future continuing use of the product create a significant risk of serious harm which can be 
lessened if a post-sale warning is given?), (3) how many persons are affected, (4) the economic burden 
on the manufacturer of identifying and contacting current product users (Does the manufacturer have 
an ongoing relationship with the purchaser or other knowledge of the identity of the owner of the prod-
uct which provides a practical way of providing a post-sale warning?), (5) the nature of the industry, (6) 
the type of product involved, (7) the number of units manufactured or sold, and (8) steps taken other 
than giving of notice to correct the problem.

Id., at 762. At this time, the post-sale duty to warn has not seen significant further development to treat 
issues such as relationship to government regulatory responsibilities, who to warn, warning adequacy 
or preemption.
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