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PRE-SALE DUTIES

What Is the Scope of the Duty to Warn in Louisiana?
The Louisiana Products Liability Act (“LPLA”) found at Louisiana Revised Statutes (“La.R.S.”) 9:2800.51. et 
seq., sets forth the exclusive theories of manufacturers’ liability for damages caused by their products.1 A 
manufacturer shall be liable for damage caused by an unreasonably dangerous characteristic of a product 
when such damage arose from a reasonably anticipated use of the product. A product may be unreasonably 
dangerous in one of four ways: (1) construction or composition; (2) design; (3) inadequate warning; or (4) 
nonconformity to an express warranty.2 Defects are not presumed by the mere occurrence of an accident.3 
The burden is on the plaintiff to prove that a product is unreasonably dangerous.

However, before reaching the question whether a product is unreasonably dangerous because of an inad-
equate warning, a claimant must meet the threshold requirement of La.R.S. 9:2800.53(A), which requires a 
showing that the injury arose from a “reasonably anticipated use” of the product. That threshold showing 
is required because under Louisiana law, no warning must be given against uses that are not reasonably 
anticipated. In other words, there is no legal duty to warn against all dangers that might exist for all conceiv-
able uses that might be made of the product. It is only after a “reasonably anticipated use” is shown that the 
inquiry moves to whether an adequate warning was required.4

Once the claimant shows the injury arose from a reasonably anticipated use, he or she bears the burden 
of establishing that “at the time the product left the manufacturer’s control, the product possessed a charac-
teristic that may cause damage and the manufacturer failed to use reasonable care to provide an adequate 
warning of such characteristic and its danger to users and handlers of the product.” La. R.S. 9:2800.57. “Ade-
quate warning” is defined under La.R.S. 9:2800.53(9) as:

[A] warning or instruction that would lead an ordinary reasonable user or handler of a product to con-
template the danger in using or handling the product and either to decline to use or handle the product 
or, if possible, to use or handle the product in such a manner as to avoid the danger for which the claim 
is made.

 1 Lewis v. Intermedics Intraocular, Inc., 56 F.3d 703 (5 Cir. 1995), La.R.S. 9:2800.52.
 2 La.R.S. 9:2800.54(B); Welch v. Technotrim, 778 So.2d 728, 733 (La.Ct.App. 2 Cir. 2001).
 3 Spott v. Otis Elevator Co., 601 So.2d 1355 (La. 1992).
 4 Kelly v. Hanover Ins. Co., 722 So.2d 1133, 1137 (La.App. 5 Cir. 1998); Butz v. Lynch, 762 So.2d 1214, 1217-18 (La.App. 

1 Cir. 2000).
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Thus, La.R.S. 9:2800.57 establishes a duty upon the manufacturer “to use reasonable care to provide an 
adequate warning of such a characteristic [i.e. one that may cause danger] and its danger to users and han-
dlers of the product.”5

The LPLA applies to manufacturers. Manufacturers are defined as those who actually manufacture 
the product or those who sell another manufacturer’s product but who hold the product out as their own 
product. The LPLA does not apply to component part manufacturers.6 Therefore, there is no duty by the 
component manufacturer to warn the buyer of the final product when it has no control over the design, com-
position, testing or manufacture of that product.7

A non-manufacturer seller, only under certain circumstances, may have a duty to warn. A non-manufac-
turer seller may have a duty to warn the purchaser of defects and/or dangerous propensities in products he or 
she sells if he or she knew or should have known that the product was defective.8 A non-manufacturer seller 
is not required to inspect the product prior to sale to determine the possibility of inherent vices or defects.9

Was the Warning or Instruction Adequate?
Once more, La. R.S. 9:2800.53(9) defines “adequate warning” as:

[A] warning or instruction that would lead an ordinary reasonable user or handler of a product to con-
template the danger in using or handling the product and either to decline to use or handle the product 
or, if possible, to use or handle the product in such a manner as to avoid the damage for which the 
claim is made.

While Louisiana provides the foregoing definition for an adequate warning, the adequacy of the warning 
must be considered on a case-by-case basis. The decision as to whether a particular warning is adequate is a 
question for the trier of fact.10 Additionally, the court will make the determination of whether a warning is 
adequate by balancing a number of considerations including, among other factors, the severity of the danger, 
the likelihood that the warning will catch the attention of those who will foreseeably use the product and 
convey the nature of the danger to them, the intensity and the form of the warning, and, the cost of improv-
ing the strength or mode of the warning.11

The LPLA does not specify that a warning must be placed on the product itself (as opposed to only in the 
product manual). Prudent practice would dictate both, if practical. Whether the warning must be placed on 
the product itself is simply one aspect of whether a warning is adequate and must be considered on a case-
by-case basis. Consideration must be given to the nature and severity of the danger to be warned against, the 

 5 Marks v. Ohmeda, Inc., 871 So.2d 1148, 1155 (La.App. 3 Cir. 2004); Pliva, Inc. v. Mensing, 564 U.S. 604; 131 S.Ct. 
2567, 2573, 180 L.Ed.2d 580.

 6 Longo v. E.I. Dupont de Nemours and Co., 637 So.2d 1193, 1197 (La.App. 4 Cir. 1994).
 7 Id.
 8 Adams v. Owens-Corning Fiberglass Corp., 2004-1589 (La.App. 1 Cir. 9/23/05); 923 So.2d 118, 123; Alexander v. 

Toyota Motor Sales, U.S.A., 2013-0756 (La. 9/27/13); 123 So.3d 712, 715.
 9 Adams 923 So.2d at 123.
 10 Bloxom v. Bloxom, 512 So.2d 839, 844 (La.1987).
 11 Id.
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likelihood that the product will be used by persons who have not read the manual, the practicality and effec-
tiveness of placing a warning on the product itself and other relevant factors.12

Furthermore, the adequacy of the warning is evaluated in the knowledge and expertise of the user of 
the product.13 Mere reference to an adverse effect is not necessarily an “adequate warning” under the LPLA. 
Rather, the warning must contain language that is adequate to reasonably inform the recipient about the 
nature of the danger involved.14

It is well established under Louisiana law that a manufacturer’s duty to warn does not include dangers 
which are obvious to the ordinary user.15

In the context of the manufacturer’s duty to warn of the dangers in the use of a product, the manufac-
turer is obligated to anticipate the environment in which the product will be used and to give notice of poten-
tial risks arising from the foreseeable use in the foreseeable environment.16 Normal use of a product includes 
any reasonably foreseeable misuse.17

Who Do You Have to Warn?
The scope of the duty under the LPLA extends to users and handlers of the product at issue. La. R.S. 
9:2800.57. The LPLA does not contemplate a bystander cause of action based upon failure to warn. That does 
not mean, however, that a bystander cannot sue on a defective design or a defective construction theory 
of liability.

With respect to allergic persons, the LPLA requires only that the manufacturer provide an adequate 
warning of any danger inherent in the normal use of its products which is not within the knowledge of or 
obvious to the ordinary user.18 In Thomas v. Clairol, Inc. (see Endnote 16) the danger was an allergic reaction 
which caused a relatively minor skin irritation. The court stated that a determination of whether a warning is 
adequate depends on a balancing of considerations including, among other factors, the severity of the injury. 
The court stated that, given the severity of the injury, the instructions which cautioned users about the 
potential skin irritation and suggested that a preliminary allergy test be conducted before application were 
adequate warnings under Louisiana law.19

A sophisticated user doctrine applies under Louisiana law. Louisiana Revised Statute 9:2800.57(B)(2) 
relieves a manufacturer of a duty to provide an adequate warning about dangerous characteristics at the time 
the product left its control if the user or handler at that time already knew (or reasonably should have known) 
of the characteristic and its danger. Thus, the duty to warn does not include dangers that are obvious to the 
ordinary user.20

 12 Black v. Gorman-Rupp, 94-1494 (La.App. 4 Cir. 5/16/95); 655 So.2d 717, 723.
 13 In Re: M/V Danielle Bouchard, 164 F.Supp. 2d 794, 800 (EDLA 2001).
 14 Stahl v. Novartis Pharmaceuticals Corp., 283 F.3d 254, 261 (La. 2002).
 15   La.R.S.9:2800.57(B)(1); Johnston v. Hartford Insurance Co., 92-1394 (La.App. 1 Cir. 7/2/93); 623 So.2d 35, 37.
 16 Id.
 17 La.R.S. 9:2800.53(7); Johnston, 623 So.2d at 37.
 18  La.R.S. 9:2800.57(B)(1); Thompson v. Clairol, Inc., 90-171 (La.App. 3 Cir. 6/26/91); 583 So.2d 108, 110.
 19 Id.
 20 Duncan v. Louisiana Power & Light Co., 532 So.2d 968, 971 (La.App. 5 Cir. 1998).
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In Duncan v. L.A. Power & Light Co., the court held that the manufacturer had no duty to warn employ-
ees of a construction company who were electrocuted and injured by a scaffolding unit of its dangers because 
they were sophisticated users of the product. The court found that the people using the product were entirely 
familiar with the construction environment and were specifically aware of the danger of contacting high 
power lines.21

In Mallory v. International Harvester Co., the plaintiff sustained various injuries when his tractor 
jackknifed while he was towing two brakeless trailers.22 The court held that there was no duty to provide a 
warning to proceed with caution because the plaintiff was a sophisticated operator with years of experience 
driving 18-wheelers, hauling trailers, tankers and flatbeds, and that he had experience driving tractors with 
brakeless trailers. This knowledge and familiarity with the product and its danger relieved the manufacturer 
of the duty to warn the plaintiff.23

Likewise, the learned intermediary doctrine applies to claims of failure to warn involving drugs or 
medical devices dispensed by a physician.24 Under this doctrine, a drug or device manufacturer discharges 
its duties to consumers by reasonably informing prescribing physicians of the danger of harm from the drug 
or device.25 The learned intermediary is the one to whom the warnings are directed because it is he or she 
who makes decisions or recommendations about the use of the product.26 To recover under an inadequate 
warning claim when the learned intermediary doctrine is applicable, plaintiff must show: (1) that the defen-
dant failed to warn the physician of a risk associated with the use of the product not otherwise known to the 
physician; and, (2) that the failure to warn the physician was both a cause in fact and proximate cause of the 
plaintiff’s injuries. To establish cause in fact and proximal cause, a plaintiff must show that a proper warning 
would have changed the decision of the treating physician—but for the inadequate warning, the treating phy-
sician would not have used the product.27

Law Regarding Drugs and Devices
All claims for damages allegedly caused by a medical device or a pharmaceutical are governed exclusively by 
the Louisiana Products Liability Act. There is no distinction in the law between drug or device products and 
other products. However, the learned intermediary doctrine applies in drug and device cases.

Is It Always Necessary to Warn?

In determining whether a manufacture always has a duty to warn the user or handler of its product, Louisi-
ana Revised Statute 9:2800.57(B) provides that a manufacturer is not required to provide an adequate warn-
ing about its product when:

 21 Duncan, 532 So.2d at 971.
 22 Mallory v. International Harvester Co., 690 So.2d 765, 768 (La.App. 3 Cir. 1996).
 23 Id.
 24 Duncan v. Louisiana Power & Light Co., 532 So.2d 968, 971 (La.App. 5 Cir. 1998).
 25 Stahl v. Novartis Pharm Corp., 283 F.3d 254, 265 (5 Cir. 2002).
 26 Grenier v. Med. Eng’g Corp., 99 F.Supp. 2d 759, 765 (WDLA 2000).
 27 Grenier, 99 F.Supp. 2d at 765.
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(1) the product is not dangerous to an extent beyond which would be contemplated by the ordinary 
user or handler of the product, with the ordinary knowledge common to the community as to the 
product’s characteristics; or

(2) the user or handler of the product already knows or reasonably should be expected to know of the 
characteristic of the product that may cause damage and the danger of such characteristic.

LPLA Section 2800.57(B)(2) explicitly requires that the manufacturer, in order to be relieved of its 
duty to warn, prove that the user or handler of the product already knew or reasonably should have been 
expected to know of the product’s dangerous characteristic.28 Thus Section 2800.57(B) provides that the 
manufacturer has no duty to warn users about dangers that are common knowledge or obvious to the ordi-
nary user and to be relieved of the duty to warn, the manufacturer need not show that the user had actual 
knowledge of the danger, but the manufacturer need show only that the user should have known of the 
danger.29

Is There a Heeding Presumption in Louisiana?

Louisiana does provide a rebuttable presumption that applies once the plaintiff proves product defect because 
the manufacture failed to provide an adequate warning. Under this presumption, it is presumed that, if the 
plaintiff proves that the lack of adequate warning rendered the product unreasonably dangerous, the user 
of the product would have read and heeded the warnings or instructions.30 This presumption may, however, 
be rebutted if the manufacturer produces contrary evidence that persuades the trier of fact that an adequate 
warning or instruction would have been futile under the circumstances.

What Defenses Are Available to those within the Chain of Distribution?

Manufacturers/Distributors/Suppliers

1. The use of the product could not be reasonably anticipated.

2. The ordinary user of the product contemplated or should have contemplated the danger-
ous characteristic.

3. The learned intermediary doctrine.

4. The sophisticated user defense.

5. The manufacturer provided an adequate warning.

Retailers/Sellers

1. Seller has no duty to warn the purchaser of unknown defects.

 28 Swope v. Columbian Chemco, 281 F.3d 185, 209 (5 Cir. 2002).
 29 Mallory v. International Harvester Co., 690 So.2d at 768.
 30    Bloxom v. Bloxom, 512 So.2d at 850.  The Bloxom decision was based on Louisinaa law that pre-existed the LPLA’s 

1988 enactment. The LPLA does not expressly recognize this presumption. However, the Bloxom “read and heed” 
warning decision has not been overruled.
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Is an Expert Required in Louisiana to Establish a Warnings Claim?

Neither the LPLA nor Louisiana case law requires the use of an expert witness in a failure to warn case. 
However, dicta indicates that the absence of an expert greatly compromises a plaintiff’s ability to prevail on a 
failure to warn claim.31

Has the Duty to Warn Been Preempted with Respect to Any Products in Louisiana?

Insecticides, Fungicides and Rodenticides

Failure to warn claims are preempted by FIFRA (the Federal Insecticide, Fungicide and Rodenticide Act) and 
there exists no duty on the part of the manufacturer to give warnings other than the FIFRA approved recita-
tions.32 Thus, once an EPA-approved label is affixed to an insecticide, fungicide or rodenticide, “the duty to 
warn is satisfied.”33 FIFRA expressly preempts claim to the extent the claims are based on inadequate labeling.

Hazardous Substances

The Federal Hazardous Substances Act (FHSA) preempts any state law warning requirements other than 
those imposed by FHSA and its implementing regulations.34 Thus, when the plaintiff in Comeaux v. Nat’l Tea 
Co. claimed that the defendant failed to warn of its lighter fluid’s dangerous characteristics, the court held 
that it was undisputed that the lighter fluid is subject to FHSA and the warnings fully complied with FHSA 
and the regulations thereunder.35

Medical Devices Approved under an FDA Pre-market Approval Process

Failure to warn claims under the LPLA are preempted by federal law with respect to medical devices that 
have undergone a pre-market approval process so long as the warnings and labeling comply fully with the 
requirements inherent in the approval by the FDA.36

Generic Drugs

In Pliva, Inc. v. Mensing, the U.S. Supreme Court held that failure to warn claims against generic drug manu-
facturers are preempted by federal law.37

POST-SALE DUTIES

La. R.S. 9:2800.57(C) provides manufacturers post-sale duty to warn in Louisiana:

 31  Camus v. Mazda Motor of America, Inc., No. 96-2765, 1997 WESTLAW 337462 (EDLA June 18, 2007); Hall v. Sinn, 
Inc., 102 Fed.App. 846 (5 Cir. 2004); Krummel v. Bombardier Corp., 206 F.3d 548 (5 Cir. 2000).

 32 Hopkins v. American Cyanamid Co., 666 So.2d 615, 621 (La. 1996).
 33 Papas v. Upjohn Co., 985 F.2d 516 (11 Cir. 1993).
 34 Comeaux v. Nat’l Tea Co., 81 F.3d 42, 43 (5 Cir. 1996).
 35 Id.
 36 Stamps v. Collagen Corp., 984 F.2d 1416, 1422, 1423-1424 and Note 5 (5 Cir. 1993).
 37 Pliva, Inc. v. Mensing, 131 So.Ct. 2567 (2011) reh’g denied.
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A manufacturer of a product who, after the product has left his control, acquires knowledge of a char-
acteristic of the product that may cause damage and the danger of such characteristic, or who would 
have acquired such knowledge had he acted as a reasonably prudent manufacturer, is liable for damage 
caused by his subsequent failure to use reasonable care to provide an adequate warning of such charac-
teristic and its danger to users and handlers of the product.

Subsection (C) establishes that a manufacturer’s duty under the LPLA to provide an adequate warning of 
dangerous characteristics extends to knowledge acquired after the product left the manufacturer’s control.38 
A manufacturer’s duty after the product leaves the manufacturer’s control is no different from the duty at the 
time the product left the manufacturer’s control—i.e., to exercise “reasonable care to provide an adequate 
warning” of “a characteristic that may cause damage.”39 Thus, the manufacturer’s duty to warn is a continu-
ing one.40

In American Cent. Ins. Co. v. Terex Crane, a steelworker was injured when the worker dropped from a 
beam to the ground to avoid being hit by a falling boom.41 The plaintiff argued that the defendant, the prod-
uct manufacturer, failed to warn the company of the dangerous characteristic of an anchor bolt that broke 
in the crane causing a boom to fall.42 The court held that the manufacturer had notice of a prior break in the 
same type of bolt in another crane and that this knowledge notified the manufacturer that the anchor bolt 
required maintenance for safety.43 Furthermore, the court noted that a manufacturer with knowledge that a 
machine it built could malfunction acquires a duty to warn a product user of said danger and any neglect to 
advise the product user to examine and maintain the bolt properly could have resulted in the ultimate failure 
of the bolt.44
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 38 Sisk v. Sears, Roebuck & Co., #95-1255, 1996, WESTLAW 736967 (EDLA Dec. 23, 1996).
 39 Id.
 40 Bunge Corp. v. GATX Corp., 557 So.2d 1376, 1384 (La. 1990).
 41 American Cent. Ins. Co. v. Terex Crane, 861 So.2d 228, 231 (La.App. 1 Cir. 2003).
 42 Id.
 43 Id. at 233.
 44 Id.
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