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PRE-SALE

What Is the General Scope of the Duty to Warn and Instruct in Maine?
The scope of the duty to warn in Maine finds its basis in the product liability statute defining defective or 
unreasonably dangerous goods:

One who sells any goods or products in a defective condition unreasonably dangerous to the user or 
consumer or to his property is subject to liability for physical harm thereby caused to a person whom 
the manufacturer, seller or supplier might reasonably have expected to use, consume or be affected by 
the goods, or to his property, if the seller is engaged in the business of selling such a product and it is 
expected to and does reach the user or consumer without significant change in the condition in which 
it is sold. This section applies although the seller has exercised all possible care in the preparation and 
sale of his product and the user or consumer has not bought the product from or entered into any con-
tractual relation with the seller.

14 M.R.S.A. §221 (2010). To recover under §221 for a claim for failure to warn, “a party must prove three 
elements in addition to those explicitly stated in the defective product statute: (1) the defendant had a duty to 
warn the plaintiff of the product hazard; (2) any actual warning on the product was inadequate; and (3) the 
inadequate warning or absence of a warning proximately caused the plaintiff’s injury.” Burns v. Architectural 
Doors & Windows, 2011 ME 61, ¶23, 19 A.3d 823; see also Richards v. Armstrong Int’l, 2013 WL 1845826 
(Me.B.C.D. January 25, 2013). Under Maine law, the plaintiff bears the burden of proof on each of the three 
elements. Bouchard v. Am. Orthodontics, 661 A.2d 1143, 1145 (Me. 1995). Maine courts, like the majority of 
states, often rely on the Restatement (Second) of Torts in analyzing such claims, as Maine’s §221 was mod-
eled after the language of §402A of the Restatement. Bernier v. Raymark Industries, Inc., 516 A.2d 534, 538 
(Me. 1986).

The general rule is that the supplier of a product who knows or has reason to know that a product is dan-
gerous has a duty to warn those who may foreseeably use the product. Adams v. Buffalo Forge Co., 443 A.2d 
932, 938 (Me. 1982). A supplier is liable to “expected users for harm that results from foreseeable uses of the 
product if the supplier has reason to know that the product is dangerous and fails to exercise reasonable care 
to so inform the user.’” McNeal v. Hi-Lo Powered Scaffolding, Inc., 266 U.S. App. D.C. 473, 836 F.2d 637, 641 
(D.C. Cir. 1988) (quoting Payne v. Soft Sheen Products, Inc., 486 A.2d 712, 721 (D.C. 1985)). Additionally, if a 
dealer or manufacturer has no reason to believe that the plaintiff will not realize the dangerous condition, 
the dealer or manufacturer still must warn. Adams, 443 A.2d at 939. If a consumer could identify a danger-
ous condition on the product upon inspection, a manufacturer or dealer is not free from liability, and can 
still be liable for negligence in design, manufacture, or warning. Restatement (Second) of Torts §396 (Am. 
Law Inst. 1965).
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The Maine Supreme Judicial Court has distinguished between the duty to warn and the duty of safe 
design by stating that although a product may be faultlessly designed, it may “be deemed defective under 
§221 and subject the supplier…to strict liability if it is unreasonably dangerous to place the product in 
the hands of a user without a suitable warning….” Lorfano v. Dura Stone Steps, Inc., 569 A.2d 195, 196 
(Me. 1990).

The duty to warn mirrors a negligence action; sellers must exercise reasonable care to discover dan-
gers associated with their products and warn consumers of those dangers. As the Maine Supreme Judicial 
Court stated:

Although [failure to warn] is sometimes referred to as strict liability, it is really nothing more than 
a ground of negligence liability described as the sale of a product in a defective condition, subject, 
however, only to the defenses and other limitations on liability applicable to strict liability rather 
than negligence.

Lorfano, 569 A.2d at 196 (quoting W. Prosser & W. Keeton, The Law of Torts, §99 at 697 (5th ed. 1984)). 
In both negligence and strict liability claims the plaintiff must prove that the failure to warn was the prox-
imate cause of the plaintiff’s injuries, although strict liability encompasses more than negligence claims. 
Marois v. Paper Converting Mach. Co., 539 A.2d 621, 624–25 (Me. 1988).

Who Has a Duty to Warn?
Section 221 imposes liability only on a “seller.” Stanley v. Schiavi Mobile Homes, Inc., 462 A.2d 1144, 1147–48 
(Me. 1983); see also Mendillo v. Mre, Inc., No. CV-14-05, 2014 Me. Super. LEXIS 122, at *3 (May 21, 2014). A 
seller’s duty to warn only extends to defects that the seller is aware of or should have been aware of. A seller 
is “held to the knowledge and skill of an expert, and is required to test his products and keep abreast of sci-
entific discoveries related to his products, but he has a duty to warn only of dangers that the employment of 
the reasonable foresight of an expert could reveal.” Bernier, 516 A.2d at 538. However, harm occurring from 
intentional misuse is not attributable to the manufacturer. Hatch v. Maine Tank Co., 666 A.2d 90, 95 (Me. 
1995). Additionally, the seller must be selling a product, not providing a service. Fuller v. Cent. Me. Power Co., 
598 A.2d 457, 460–61 (Me. 1991). For example, in Fuller, the Court found that the flow of electricity through a 
“high-volt transmission line” is not a product, but a service, and therefore the plaintiff’s strict liability claim 
failed. Id. at 461. Tactical use of the definitions pertaining to “sellers” has allowed a mobile home dealer 
to avoid liability for failure to warn when it was sued by someone who slipped and fell in one of its display 
homes that was not for sale. Id. at 1148.

Ultimately, a dealer or manufacturer has a duty to warn foreseeable plaintiffs of dangers that the dealer 
or manufacturer knows of or has reason to know of. Adams, 443 A.2d at 938. Additionally, “manufacturers, 
sellers and suppliers have a duty not to place defective, unreasonably dangerous products into the stream 
of commerce.” Id. at 941. This duty to warn includes the duty of manufacturers “to warn of even obvious 
dangers or hazards if it is ‘foreseeable that users of the product will proceed to encounter that hazard out of 
necessity, lack of a safe apparent alternative, or through momentary inadvertence.’” Hatch, 666 A.2d at 94. 
(quoting Marois v. Paper Converting Mach. Co., 539 A.2d 621, 624 (Me. 1988)).

Is the Warning or Instruction Adequate?
An adequate warning must advise the user of the risks associated with the product and offer the user specific 
directions for the product’s safe use. Pottle v. Up-Right, Inc., 628 A.2d 672, 675 (Me. 1993) (citing McNeal v. 
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Hi-Lo Powered Scaffolding, Inc., 836 F.2d 637, 643 (D.C. Cir. 1988)). Warnings must be apparent, understand-
able, and readily identifiable. Pottle, 628 A.2d at 675 (noting that the warning’s location and color can impact 
whether a warning was adequate).

The First Circuit has interpreted Maine law and predicted that Maine courts would find that a manufac-
turer did not satisfy its duty to warn where its warning consisted of a merchandise catalogue and an invoice 
given to an employer purchaser where the foreseeable user of the product was an employee who was unaware 
of the warning. Koken v. Black & Veatch Const., Inc., 426 F.3d 39, 48 (1st Cir. 2005) (distinguishing such situa-
tions from those where there is a learned intermediary). The Maine Supreme Judicial Court elaborated on the 
duty to warn in Farnum v. Oral Surgery Associates, in which defendants discovered a defect in a product used 
in a surgery performed on the plaintiff. 2007 ME 140, ¶2, 933 A.2d 1267. Defendants sent notice that reached 
the plaintiff. The plaintiff claimed that he did not understand the danger and opted not to bring suit until after 
the statute of limitations had run. The court ultimately ruled for the defendant, finding that the receipt of the 
notice was sufficient to satisfy the duty to warn; the plaintiff’s subjective understanding was irrelevant.

Certain products have statutory warning requirements that must be considered prior to determining 
whether a warning is adequate. For example, the Maine statute governing labeling requirements for house-
hold products mandates that any hazardous substance intended or suitable for household use must have 
a label with the word “Danger” for substances that are highly toxic, extremely flammable, or corrosive. 7 
M.R.S. §507 (2002) (Supp. 2011). All other hazardous substances must contain the label “Warning” or “Cau-
tion.” Id. The label also has to affirmatively state the principal hazard, such as “vapor harmful,” “causes 
burns,” “flammable,” or similar words describing the hazard, and include safety measures to be followed or 
actions to be avoided. Id. Additionally, the statute mandates that all required statements “be located promi-
nently and shall be in the English language in conspicuous and legible type in contrast by typography, layout 
or color with other printed matter on the label.” Id.

Is There a Duty to Warn of Open and Obvious Dangers?

Manufacturers and sellers generally do not have a duty to warn of a danger that is obvious and apparent. 
Lorfano v. Dura Stone Steps, Inc., 569 A.2d 195, 197 (Me. 1990) (danger of steps without handrail is “patently 
obvious and equally apparent to all”). There is a duty to warn of obvious dangers, however, if it was “foresee-
able that users of the product will proceed to encounter that hazard out of necessity, lack of a safe apparent 
alternative, or through momentary inadvertence.” Marois v. Paper Converting Mach. Co., 539 A.2d 621, 624 
(Me. 1988).

Who Do You Have to Warn/Is It Always Necessary to Warn?
“A manufacturer has a responsibility to inform users and consumers of dangers about which he either knows 
or should know at the time the product is sold.” Bernier, 516 A.2d at 541. The pertinent inquiry is, “[g]iven 
the scientific, technological and other information available when the product was distributed, did the man-
ufacturer know or should he have known of the danger,” or “did he have actual or constructive knowledge of 
the danger.” Id. at 538. A seller may also be required to provide directions or warnings to prevent a product 
from being “unreasonably dangerous” to a plaintiff. Restatement (Second) of Torts §402A cmt. j.

Products or product ingredients that contain common allergies (such as eggs or strawberries) do not 
require a warning, nor do products that are dangerous only when consumed frequently over a length of time 
(such as alcohol or saturated fats). Restatement (Second) of Torts §402A cmt. j. A warning is required if the 
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product or ingredient “is one whose danger is not generally known, or if known is one which the consumer 
would reasonably not expect to find in the product.” Id.

Is It Necessary to Warn Sophisticated Users?

Although the sophisticated user doctrine has not yet been adopted by Maine’s Supreme Judicial Court, 
“because that doctrine is simply a corollary of the open and obvious doctrine, it seems that it would be 
adopted by the Supreme Judicial Court as part of Maine law given its widespread acceptance.” Koken v. Black 
& Veatch Const., Inc, 426 F.3d 39, 45 (1st Cir. 2005). However, if the risk of accident is apparent, there is still 
a “duty to warn of particular risks, different from the general risk, if those risks are not open and obvious or 
known by a reasonable sophisticated user.” Id. at 46.

What Role Does the Learned Intermediary Doctrine Play in Maine?

The Maine Supreme Judicial Court has also not explicitly adopted the learned intermediary doctrine. See 
Koken, 426 F.3d at 49; Tardy v. Eli Lilly & Co., 2004 WL 1925536, *2 (Me. Super. Aug. 3, 2004). One Maine 
state trial court has applied the doctrine, however, citing to the “overwhelming” national authority and the 
language in comment k of section 402A of the Restatement. Tardy, 2004 WL 1925536, at **2–3 (“The injec-
tion of a third party in the form of a pharmacist into the physician/patient relationship could undercut the 
effectiveness of the ongoing medical treatment by the physician; thus, a pharmacist has no duty to warn a 
patient of the hazards associated with a prescription drug. Consequently, a manufacturer has no duty to 
warn a pharmacist either.”) (citing 63A Am. Jur. 2d Products Liability §1206 (2003)). Accordingly, it is likely 
that the Maine Supreme Judicial Court, if presented with the issue, would adopt the doctrine. See Doe v. Sol-
vay Pharm., Inc., 350 F. Supp. 2d 257, 271 (D. Me. 2004).

Is There a Heeding Presumption in Maine?
Maine courts, citing the Restatement, recognize a legal presumption that a warning given will be heeded. 
Bernier, 516 A.2d at 538 (quoting Restatement (Second) of Torts §402A cmt. j (Am. Law Inst. 1965) (“Where 
warning is given, the seller may reasonably assume that it will be read and heeded.”)); see also Lorfano v. 
Dura Stone Steps, Inc., 569 A.2d 195, 196 (Me. 1990).

What Defenses Are Available to those within the Chain of Distribution?
The Maine Supreme Judicial Court has held that strict liability product claims are subject to the defense of 
comparative fault under 14 M.R.S.A. §156. Austin v. Raybestos-Manhattan, Inc., 471 A.2d 280, 283–84 (Me. 
1984). This defense requires the trier of fact “to compare the conduct of the seller of an unreasonably dan-
gerous product with the contributorily negligent conduct of the plaintiff.” Id. at 285. The Court clarified that 
certain forms of contributory fault such as a plaintiff’s failure to discover a defect in a product or to guard 
against the possibility of its existence are not defenses to strict products liability, “contributory negligence of 
a form commonly passing under the name of assumption of the risk, consisting in voluntarily and unreason-
ably proceeding to encounter a known danger” is a defense. Id. at 286.

Unforeseen misuse is also a defense. Id. at 286, n. 8 (citing Restatement (Second) of Torts §402A cmt. h 
(Am. Law Inst. 1965); W. Prosser, Law of Torts 668–69 (4th ed. 1971)). The Maine Supreme Judicial Court, 
however, has left unanswered whether misuse is encompassed within “the defense of contributory negligence 
for the purpose of the definition of a plaintiff’s fault under section 156.” Id.
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A manufacturer may also invoke the defense that the product was significantly altered after it was placed 
in the stream of commerce. Marois, 539 A.2d at 624. A change in the manufacturer’s product is not significant 
unless the change relates to the safety and essential features of the product. Id. Additionally, “even if a substan-
tive change is made in a product, the manufacturer will not be relieved of liability unless the change was an 
unforeseen and intervening proximate cause of the injury.” Id. Therefore, “if the jury finds that the modifica-
tion was, or should have been, foreseen and (a) is a contributing cause of the injury, or (b) enhances the injury, 
or (c) increases the likelihood of its occurrence, the manufacturer will not be relieved of liability.” Id.

Lastly, although a manufacturer is “held to the knowledge and skill of an expert, and is required to test his 
product and keep abreast of scientific discoveries related to his products, [ ] he has a duty to warn only of dan-
gers that the employment of the reasonable foresight of an expert could reveal.” Bernier, 516 A.2d at 538. Thus, a 
manufacturer could claim as a defense that he had no duty to warn because, at the time of distribution, he, un-
der an expert standard, had no actual or constructive knowledge of any dangers associated with his product.

Is an Expert Required on Warning Issues?
Although the Maine Supreme Judicial Court has not specifically stated that failure to warn or inadequate 
warning claims require expert testimony, it is recommended, and, depending on the facts and complexities 
of the case, may be necessary, to proffer an expert to establish and defend a strict liability cause of action. See, 
e.g., Bernier, 516 A.2d at 538–39 (Me. 1986); see also Castine Energy Const., Inc. v. T.T. Dunphy, Inc., 2004 ME 
129, ¶12, 861 A.2d 671; Bouchard v. American Orthodontics, 661 A.2d 1143, 1145 (Me. 1995). In fact, at least one 
Superior Court decision noted that the absence of expert testimony in support of a plaintiff’s failure to warn 
claim was problematic to his case. See Rand v. Swiss Army Brands, 2007 WL3237454 (Me. Super. Mar. 8, 2007).

Has the Duty to Warn Been Preempted with Respect to Any Product in Maine?
Maine has a minimal amount of authority in the realm of preemption with respect to strict liability failure to 
warn claims. The First Circuit, however, upheld a decision by the United States District Court for the District 
of Maine finding that the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §§136–136y (1988) 
(FIFRA) preempts state tort law failure to warn claims against herbicide and pesticide manufacturers. King v. 
E.I. Dupont De Nemours & Comp., 996 F.2d 1346, 1351 (1st Cir. 1993).

Additionally, the U.S. Supreme Court upheld a First Circuit decision that found that although the Fed-
eral Cigarette Labeling and Advertising Act, 15 U.S.C. §1334(b) (1998) (FCLAA) preempts any State laws that 
attempt to supplement the federally prescribed warning requirements, it does not prohibit claims alleging 
deceptive statements in cigarette advertising. Altria Group, Inc. v. Good, 555 U.S. 70, 91, 129 S. Ct. 538, 551 
(2008). Therefore, plaintiffs’ state law claim, alleging a violation of the Maine Unfair Trade Practices Act due 
to misrepresentation and fraud, was not preempted by the FCLAA because it was not characterized as a fail-
ure to warn claim. Id.

POST-SALE

The Maine Supreme Judicial Court has recently addressed whether there is a post-sale duty to defend. The 
Court, by way of certification from the First Circuit, was asked: “Does Maine law incorporate the rule of 
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Restatement (Third) Torts: Products Liability §10 that a manufacturer has a duty to warn known but indirect 
purchasers where its product was not defective at the time of sale but a product hazard developed thereafter?” 
Brown v. Crown Equip. Corp., 501 F.3d 75, 80 (1st Cir. 2007). The Maine Supreme Judicial Court answered the 
question as follows: “No, Maine law does not incorporate section 10. Maine law, however, recognizes a post-
sale duty to warn indirect, known purchasers as it applies to the facts of this case.” Brown v. Crown Equip-
ment Corp., 2008 ME 186, ¶18, 960 A.2d 1188.

In Brown, the Maine Supreme Judicial Court recognized a post-sale duty to warn and a cause of action 
for negligence against a manufacturer who failed to disclose defects in its forklift product, defects that it 
learned about only after it had sold the product. Id. The Court held that because the manufacturer knew of 
the risk to forklift operators, created a solution for eliminating the risk, was in personal contact with the 
indirect purchaser of the forklift, and performed an evaluation on that very forklift, it owed a duty to the 
plaintiff who was a known user of the forklift. The Court concluded that the manufacturer had a duty at com-
mon law, and explicitly declined to adopt §10 of the Restatement (Third) of Torts.

In making its decision, the Court noted that “[i]n Maietta v. International Harvester Co., [the Court] 
affirmed the trial court’s decision that there was sufficient evidence to justify instructing the jury that the 
manufacturer had a duty to keep informed of developments in the field because the plaintiff had introduced 
evidence that the defendant knew of significant problems with the truck braking system at issue in the case, 
yet failed to inform the plaintiff about them.” Id. ¶16 (citing Maietta v. Int’l Harvester Co., 496 A.2d 286, 297 
(Me. 1985)). The Court also noted that it had “previously imposed a duty to warn of “learned dangers” in the 
professional negligence context of an oral surgeon’s duty to warn of hazards associated with dental implants, 
recognizing the importance of the patient’s reliance on the expertise of her surgeon.” Id. (citing Farnum v. 
Oral Surgery Assocs., 2007 ME 140, ¶¶7–8, 933 A.2d 1267; Brawn v. Oral Surgery Assocs., 2006 ME 32, ¶11, 
893 A.2d 1011; Welch v. McCarthy, 677 A.2d 1066, 1069–70 (Me. 1996)). Based on these previous decisions 
and the facts of the case, the Court imposed a post-sale duty to warn on the manufacturer.

The extent of a manufacturer’s post-sale duty to warn remains unknown, and presumably will be deter-
mined on a case-by-case basis. Manufacturers should therefore be cautious when determining what their 
post-sale warning obligations are to users of their products.
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