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PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Maryland?
In Maryland, a failure to warn claim may be based in strict liability under Restatement (Second) of Torts 
§402A, a breach of warranty claim, or a traditional allegation of negligence. Maryland courts have noted 
the close similarity between negligence and strict liability claims, stating: “it is true that a strict liability 
claim based on failure to warn bears a strong resemblance to a claim of negligence. Concepts of duty, breach, 
causation, and damages are present in both.” Mazda Motor of Am., Inc. v. Rogowski, 105 Md. App. 318, 325 
(1995).

With respect to a product supplier’s duty to warn, Maryland follows Restatement (Second) of Torts 
§402A and Comment j. Owens-Illinois, Inc. v. Zenobia, 325 Md. 420, 437 (1992). A supplier is “required to 
give warning against [the danger], if he has knowledge, or by the application of reasonable, developed human 
skill and foresight should have knowledge, of the…danger.” Id. at 433 (internal citations omitted). Otherwise, 
the product is deemed defective. Id.

In determining whether a manufacturer of a product “should have knowledge” of the danger posed, the 
manufacturer is held to the knowledge of an expert in the field. Id. Therefore, “state of the art” evidence is 
relevant when considering whether a manufacturer should have had knowledge of the danger posed by the 
product. Id. at 434. “State of the art” evidence includes “all available knowledge on a subject at a given time, 
and this includes scientific, medical, engineering, and any other knowledge that may be available. State of the 
art includes the element of time: What is known and when was the knowledge available.” Id. at 435, quoting 
Lohrmann v. Pittsburgh Corning Corp., 782 F.2d 1156, 1164 (4th Cir. 1986).

A manufacturer of a product has a duty to warn if the item produced has an inherent and hidden dan-
ger that the producer knows or should know could be a substantial factor in causing injury. Shreve v. Sears, 
Roebuck & Co., 166 F. Supp. 2d 378, 413 (D. Md. 2001). A warning is adequate when it explains the risk that 
allegedly caused the plaintiff’s injury. Ames v. Apothecon, Inc., 431 F. Supp. 2d 566, 572 (D. Md. 2006). No 
distinction is drawn between component parts and end parts.

Sellers or other non-manufacturing suppliers of products that are nothing more than more than mere 
conduits between manufacturers and customers ordinarily have no duty in negligence to discover defects or 
dangers; instead, such a supplier’s negligence is judged by a “reason to know” standard rather than a “should 
have known” standard. See Eagle-Picher Indus., Inc. v. Balbos, 326 Md. 179 (1992). However, in determining 
its duty to warn, a supplier-installer that is more than a mere conduit between the manufacturer and con-
sumer is held to the same “should have known” standard as the manufacturer. Id. at 203.

In Balbos, the court also held that any failure by the employer to warn of dangers associated with asbes-
tos insulation products that it had received from the supplier was not a “superseding cause” sufficient to 
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relieve the supplier of liability where considerable evidence was presented that asbestos suppliers themselves 
did not believe early scientific studies that asbestos was hazardous. Id. at 224. It was clearly foreseeable to the 
supplier that the shipyard owner would reject such scientific evidence and not warn its employees. Id.

In May v. Air & Liquid Systems Corp., 446 Md. 1 (2015), the Maryland Court of Appeals addressed the 
question of whether a manufacturer can be liable for failing to warn of exposure to asbestos-containing 
replacement parts that it neither manufactured nor placed into the stream of commerce, but which were 
integral to the operation of its product. The court forged new territory and held that under narrow circum-
stances, manufacturers have a duty to warn of asbestos-containing parts that they have not placed into the 
stream of commerce, which can support a products liability action in negligence or strict liability. In its 
decision, the court concluded that where a manufacturer’s product contains asbestos components, and those 
components must be replaced periodically with new asbestos components, the risk of harm to the machinist 
is foreseeable. Id. at 12-13. This foreseeability weighed heavily in favor of imposing a duty to warn on the 
steam pump manufacturers. Id. at 13. The court also found that requiring a warning instruction manual for a 
large piece of naval equipment was not unduly burdensome on manufacturers, nor would it spark a “prolifer-
ation of warnings.” Id. at 16.

The May decision developed a four-part test to determine when a manufacturer owes a duty to warn 
under negligence and strict liability. A manufacturer owes a duty when: (1) its product contains asbestos 
components, and no safer material is available; (2) asbestos is a critical part of the pump sold by the manu-
facturer; (3) periodic maintenance involving handling asbestos gaskets and packing is required; and (4) the 
manufacturer knew or should have known the risks from exposure to asbestos. Id. at 25.

Was the Warning or Instructions Adequate?
Under Maryland law, a warning is adequate “if it explains the risk which allegedly caused the plaintiff’s 
injury.” Weinberger v. Bristol-Meyers Co., 652 F. Supp. 187 (D. Md 1986). Maryland law does not require an 
encyclopedic warning, but one that is “reasonable under the circumstances.” Hood v. Ryobi Am. Corp., 181 
F.3d 608, 610-11 (4th Cir. 1999). “A clear and specific warning will normally be sufficient.” Id. at 611.

For example, in Weinberger, 652 F. Supp. at 188-89, the United States District Court for the District of 
Maryland considered whether a warning on a prescription drug container was adequate. The plaintiff had 
a negative reaction to the drug, causing a skin ulceration that ultimately required a skin graft. Id. at 188. 
The warning on the prescription drug provided: “Integument and Mucus Membrane Toxicity—[t]his has 
occurred in approximately 4 percent of patients treated with [the prescription drug]. Cellulitis at the injec-
tion site has been reported and is occasionally severe.” Id. at 190. The court determined as a matter of law 
that the warning was adequate. Id. The warning clearly cautioned the prescribing doctor that skin toxicity 
was a danger in a significant number of patients. Id.

Maryland law requires warnings to be clear and conspicuous. “Warnings on products that are vague or 
otherwise difficult to understand shall not generally have the effect of barring a product liability claim.” Ligh-
tolier v. Hoon, 387 Md. 539 (2005). However, Maryland law does not require a specific location, size, or font 
of the warning in order to be considered conspicuous. The warning may be contained within the instruction 
or pamphlet accompanying the product. Levin v. Walter Kidde & Co., 251 Md. 560 (1968). Generally, a fact 
finder determines the sufficiency of the warnings, and both the prior history of the product and extent of 
the manufacturer’s adherence to industry-wide standards and practices are to be considered. See Moran v. 
Faberge, Inc., 273 Md. 538 (1975).
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The duty to warn extends beyond the designed use of the product and extends to foreseeable misuse. In 
Moran, 273 Md. at 545, the court found that “the duty of the manufacturer to warn of latent dangers inherent 
in its product goes beyond the precise use contemplated by the producer and extends to all those which are rea-
sonably foreseeable.” Moreover, “[w]arnings on products, by their very nature, are generally meant to counteract 
reasonably foreseeable situations that may pose a danger to the consumer or others.” Lightolier, 387 Md. at 555.

However, there is not a duty to warn users of an obvious hazard or danger associated with a product. In 
strict liability failure to warn cases, the general rule is that “there is no duty resting upon a manufacturer or 
supplier to warn of a product-connected danger that is obvious, whether or not actually known to the user.” 
Mazda Motor of Am., Inc., 105 Md. App. 318, 328 (1995).

Who Do You Have to Warn?
Maryland law recognizes a duty to warn both users and/or consumers of a product, as well as bystanders. 
In Eagle-Picher Indus., Inc. v. Balbos, 84 Md. App. 10, 54, rev’d on other grounds, Eagle-Picher Indus., Inc.v. 
Balbos, 326 Md. 179 (1992), the court stated: “[w]e note that manufacturers are no longer liable for negligence 
only to users and consumers of their products. They are also liable to those whom the manufacturer should 
expect to be endangered by the product’s probable use.”

Under certain circumstances, such as when it is not feasible to provide warnings to the ultimate users 
of a product, a supplier of goods may rely upon a “sophisticated user defense” if the user of a product knew 
or should have known of that risk, harm, or danger. See Kennedy v. Mobay Corp., 84 Md. App. 397 (1990). In 
Kennedy, employees sued the manufacturers of chemicals for injuries allegedly caused by exposure to the 
chemicals. Id. at 399. The employees claimed that the manufacturers failed to provide an adequate warning 
about the risks posed by the chemicals. Id.

The court, however, ruled that it was reasonable for the manufacturers to rely upon the employer to pro-
vide the necessary warnings. Id. at 420. The evidence established that: (1) the employer was fully aware of the 
propensities of the various substances and that it took reasonable measures to protect its employees; (2) the 
manufacturers were are of the employer’s knowledge about the substances and reasonably relied upon the 
employer to protect its employees; (3) the manufacturers had no ability to give direct warnings to the employ-
er’s employees or to directly implement any safety or precautionary measures in the employer’s plants; and 
(4) the information and warnings given to the employer by the manufacturers with and about the products 
were adequate. Id. at 413-14; but cf. Balbos, 84 Md. App. 10 (stating that manufacturers and suppliers are not 
entitled to rely upon an employer to warn employees of risks posed by asbestos-containing products, as the 
evidence demonstrated that the manufacturers and suppliers had no indication that the employer would or 
did take any action to warn its employees or any precautions to safeguard them).

Thus, Maryland recognizes a “sophisticated user” defense in failure to warn cases. Kennedy, 84 Md. App. at 
413. The defense exists regardless of whether the failure to warn claim sounds in negligence, breach of warranty, 
or strict liability. Id. at 411. The defense, however, does not relieve a supplier of goods from providing a warning 
to the ultimate user. Id. at 412. Rather, the inquiry under the defense is whether the supplier acted reasonably 
by relying upon the sophisticated user to warn the ultimate user of the product, such as an employee of the 
sophisticated user. Id. at 413. The focus remains on the supplier’s actions, and the factors considered include 
“the feasibility of giving direct warnings to all who are entitled to them and, where that is not feasible, whether 
the supplier acted in a manner reasonably calculated to assure either that the necessary information would be 
passed on to the ultimate handlers of the product or that their safety would otherwise be attended to.” Id.
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Maryland also recognizes the learned intermediary doctrine. The doctrine has its origins in Maryland 
in the case of People’s Service Drug Stores v. Somerville, 161 Md. 662 (1932); see also Rite Aid Corp. v. Levy-
Gray, 391 Md. 608 (2006) (identifying Somerville as the case adopting the learned intermediary doctrine). In 
Somerville, 161 Md. at 14, the court affirmed a directed verdict in favor of a pharmacist where the evidence 
established that the prescription filled by the pharmacist was in accordance with a physician’s orders. There-
fore, the pharmacist could not be held negligent for properly filling the prescription. See id.

Maryland’s learned intermediary doctrine provides that manufacturers of medical products need only 
warn the prescribing physician and not the patient directly. Ames v. Apothecon, Inc., 431 F. Supp. 2d 566, 572 
(D. Md. 2006). Ames recognized that “if the physician has been adequately warned, he is a ‘learned interme-
diary,’ because he is in the ‘best position to understand the patient’s needs and assess the risks and benefits 
of a particular course of treatment.” Id. (internal citations omitted). Moreover, even if a label’s warnings are 
insufficient, the doctrine protects a manufacturer from liability as long as the physician has been adequately 
warned from other sources. Id.

In Gourdine v. Crews, 177 Md. App. 471 (2007), the Court of Special Appeals made the logical extension 
that the learned intermediary doctrine protects the manufacturer from claims asserted by third parties in 
addition to the actual plaintiff. In its opinion, the Gourdine court found that Maryland courts have adopted 
the “learned intermediary” rule, thus “it follows that if a pharmaceutical manufacturer does not have a duty 
to give patients using their products warnings, they do not have a duty to warn the people with whom those 
patients interact.” Id. at 476.

Special note, however, should be taken of the Levy-Gray decision. In Levy-Gray, 391 Md. at 634, the 
Maryland Court of Appeals refused to extend the doctrine further, holding the doctrine inapplicable where 
a pharmacist provided the consumer with direction as to how a certain medication should be taken. Essen-
tially, the court found no legal justification to shield the pharmacist from liability under the doctrine where 
the pharmacist made the affirmative decision to provide the consumer with a patient package insert instruct-
ing how the drugs should be taken. Id. The United States District Court in Ames did not address the Levy-
Gray decision, which was decided about two months prior to the Ames decision.

Laws Regarding Drugs and Devices
The learned intermediary doctrine is particularly applicable in situations regarding drugs or medical devices. 
In Weinberger v. Bristol-Meyers Co., 652 F. Supp. 187, 190 (D. Md 1986), a prescription drug warning was at 
issue and deemed adequate as a matter of law. The court determined that the warning was sufficient because 
it clearly alerted the prescribing doctor that skin toxicity was a danger in a significant number of patients.

Moreover, with respect to drugs or devices, the Fourth Circuit has recognized that “[p]reemption is 
appropriate…where a plaintiff seeks to impose labeling requirements which are ‘different from, or in addi-
tion to’ specific regulations promulgated by the FDA. Murphy v. Playtex Family Products Corp., 69 Fed. Appx. 
140, 142-43 (4th Cir. 2003).

Is It Always Necessary to Warn?
In strict liability failure to warn cases, the general rule is that a manufacturer or supplier has no duty to warn 
of a product-connected danger that is obvious, whether or not actually known to the user. Mazda Motor of 
Am., Inc. v. Rogowski, 105 Md. App. 318, 327 (1995). “The same principle applies where the danger is one 
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that might be said to be generally known, or a matter of common knowledge.” Id.; see also Waterhouse v. R.J. 
Reynolds Tobacco Co., 162 Fed. Appx. 231 (4th Cir. 2006) (“[a] manufacturer or seller of a product cannot 
be held liable under a negligent failure-to-warn claim if the danger of the product was obvious to the con-
sumer”). In Rogowski, a vehicle manufacturer had no duty to warn purchasers that seatbelts could not protect 
vehicle occupants from all injuries no matter how severe the impact of a collision. Id. at 330-31.

Comment k to Restatement (Second) of Torts §402A provides that unavoidably unsafe products are 
not defective when properly prepared and “accompanied by proper directions and warning.” The Maryland 
Court of Appeals adopted Comment k in Miles Laboratories, Inc. Cutter Laboratories Div. v. Doe, 315 Md. 
704, 724 (1989). To determine if an unavoidably unsafe product is “unreasonably dangerous,” the critical 
question is whether a “defendant’s warning is legally adequate to avoid strict liability.” Weinberger, 652 F. 
Supp at 191. Thus, it is generally necessary to provide warnings of risks associated with unavoidably unsafe 
products. But cf. Doe v. Miles Laboratories, Inc., Cutter Laboratories Div., 927 F.2d 187 (4th Cir. 1991) (finding 
that a warning that blood clotting agent (an unavoidably unsafe product) posed risk of exposure to AIDS was 
not necessary because at the time of sale of the product, there was no consensus in the medical community 
that AIDS was transmitted through blood).

Is There a Heeding Presumption in Maryland?
Maryland has long recognized a “heeding presumption.” U.S. Gypsum Co. v. Mayor & City Council of Balt.., 
336 Md. 145, 162 (1994). It is presumed that a plaintiff “would have heeded a legally adequate warning had 
one been given.” Id. However, direct evidence that a plaintiff would have heeded an adequate warning is not 
an essential element of a plaintiff’s case. Eagle-Picher Indus., Inc.v. Balbos, 326 Md. 179, 229 (1992). “The 
Maryland ‘presumption’ at a minimum means that jurors are entitled to bring their deliberations to their 
knowledge of the ‘natural instinct’ and ‘disposition’ of persons to guard themselves against danger.” Id.

What Defenses Are Available to those within the Chain of Distribution?

Assumption of Risk

An assumption of risk defense is available for defendants in a product liability action. Anthony Pools, a Div. 
of Anthony Indus., Inc. v. Sheehan, 295 Md. 285, 299 (1983). Before a risk will be deemed legally assumed, 
Maryland courts have identified three elements that need to be established. Liscombe v. Potomac Edison Co., 
303 Md. 619, 630 (1985). “The defendant must show that the plaintiff (1) had knowledge of the risk of danger, 
(2) appreciated that risk and (3) voluntarily exposed himself to it.” Id. (internal citations omitted).

Contributory Negligence

Maryland is not a comparative negligence state, rather, it is a contributory negligence state. See, e.g., Bar-
rett v. Nawaba, 165 Md. App. 281 (2005). It is ordinarily a complete defense for a defendant if the plaintiff’s 
negligence contributed to the occurrence. However, the defense of contributory negligence is not applicable 
to strict product liability claims. Mayor & City Council of Balt v. Utica Mut. Ins. Co., 145 Md. App. 256, 288 
(2002) (“[t]he defense of contributory negligence may be asserted in ‘failure to warn’ negligence actions but 
that defense may not be asserted in strict liability actions.”).
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Abnormal Use/Misuse

Misuse of a product is an available defense in a product liability action “where the misuse is the sole proxi-
mate cause of danger, or where it is the intervening or superseding cause.” Ellsworth v. Sherne Lingerie, Inc., 
303 Md. 581 (1985). Misuse of a product occurs when one uses a product in a manner and for a purpose not 
reasonably foreseeable by the manufacturer or seller. See Simpson v. Standard Container Co., 72 Md. App. 199 
(1987). Misuse may include a failure to read or follow a product’s warnings and instructions. Id. at 204-05.

Alteration of Product

Alteration of product is an available defense in a product liability action, but the principles to be applied in 
determining the effect of an alteration differ between negligence and strict liability actions. Banks v. Iron 
Hustler, Corp., 59 Md. App. 408, 429 (1984). For a product liability action based on a theory of negligence, 
an alteration of the product attenuates the finding of proximate cause. Id. The alteration of product defense 
becomes available when the alteration is either a superseding or responsible cause of the injury. Id. at 429-31. 
For a strict liability action, the product must reach the user without substantial change from the condition 
in which it was sold. Id. at 432. Thus, where an alteration substantially changes the product, an alteration of 
product defense becomes available. Generally, “the substantiality of the change is a question of fact, and if 
there is any conflict in the evidence, it is for the jury to determine.” Id.

Bulk Supplier/Sophisticated User Defense

The sophisticated user doctrine essentially provides that if the purchaser of a product is a sophisticated user 
and recognizes the dangers associated with the product, then it is the responsibility of the purchaser, not the 
supplier, to warn end users. See Eagle-Picher Indus., Inc.v. Balbos, 326 Md. 179, 217-18 (1992). The doctrine is 
premised on the recognition that the knowledgeable industrial purchaser of a bulk product “is the only one 
in a position to communicate an effective warning to the ultimate user.” Higgins v. E.I. DuPont de Nemours & 
Co., Inc., 671 F. Supp. 1055, 1061 (D. Md. 1987). Accordingly, an industrial manufacturer acquires its knowl-
edge of the effects of the bulk product through independent inquiry, as well as from various outside sources, 
including bulk suppliers. See id.

Maryland recognizes the bulk supplier/sophisticated user defense in failure to warn cases. As the Mary-
land Court of Special explained:

[T]he defense is not only logical[,] but necessary. Where it is impracticable for the supplier to give adequate 
warnings directly to all who may use or come into contact with the product, some substitute for such di-
rect warnings is required, even in strict liability cases. Otherwise…strict liability would become, in effect, 
absolute liability. As comment n to Restatement §388 makes clear, the focus remains on the conduct of the 
supplier, but that conduct is judged in light of the circumstances. Among those circumstances are the fea-
sibility of giving direct warnings to all who are entitled to them and, where that is not feasible, whether the 
supplier acted in a manner reasonably calculated to assure either that the necessary information would be 
passed on to the ultimate handlers of the product or that their safety would otherwise be attended to.

Kennedy v. Mobay Corp., 84 Md. App. 397, 413 (1990).

Sealed Container Defense—Available to Bulk Suppliers, Distributors, and Retailers

Maryland statutory law provides a sealed container defense for sellers. Md. Code Ann., Cts. & Jud. Proc. 
§5-405. A seller includes a wholesaler, distributor, retailer, or other individual or entity other than a manu-
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facturer that is regularly engaged in the selling of a product. Id. at §5-405(a)(5). The sealed container defense 
may only be invoked if the seller establishes that:

(1) The product was acquired and then sold or leased by the seller in a sealed container or in an unal-
tered form;

(2) The seller had no knowledge of the defect;

(3) The seller in the performance of the duties he performed or while the product was in his possession 
could not have discovered the defect while exercising reasonable care;

(4) The seller did not manufacture, produce, design, or designate the specifications for the product 
which conduct was the proximate and substantial cause of the claimant’s injury; and

(5) The seller did not alter, modify, assemble, or mishandle the product while in the seller’s possession 
in a manner which was the proximate and substantial cause of the claimant’s injury.

Id. at §5-405(b).

The defense is not available, however, if any of the following apply:
(1) The manufacturer is not subject to service of process under the laws of [Maryland] or the Mary-

land Rules;

(2) The manufacturer has been judicially declared insolvent in that the manufacturer is unable to pay 
its debts as they become due in the ordinary course of business;

(3) The court determines by clear and convincing evidence that the claimant would be unable to 
enforce a judgment against the product manufacturer;

(4) The claimant is unable to identify the manufacturer;

(5) The manufacturer is otherwise immune from suit; or

(6) The seller made any express warranties, the breach of which was the proximate and substantial 
cause of the claimant’s injury.

Id. at §5-405(c).

Further, the sealer container defense does not apply where an express indemnity agreement exists. Id. at 
§5-405(d)(1).

Is an Expert Required on Warning Issues?
In Maryland, expert testimony may be admissible if “the court determines that the testimony will assist 
the trier of fact to understand the evidence or to determine a fact in issue. Md. Rule 5-702. In deciding the 
admissibility of expert testimony, the court must determine (1) whether the witness is qualified as an expert 
by knowledge, skill, experience, training, or education, (2) the appropriateness of the expert testimony on the 
particular subject, and (3) whether a sufficient factual basis exists to support the expert testimony. Id. More-
over, expert testimony is required when the subject matter at issue is so particularly related to some science 
or profession that it is beyond the common knowledge of the average layman. Wood v. Toyota Motor Corp., 
134 Md. App. 512, 518 (2000).

Given the standards on when expert testimony is permitted and when expert testimony is required, 
whether an expert is required in a warnings case depends upon the facts of the case. If the subject matter at 
issue is within the common knowledge of the average juror, it may not be necessary to present expert evi-
dence on the adequacy of a warning. If, however, the subject matter is beyond the common knowledge of the 
average juror, expert testimony is likely required. See, e.g., Nolan v. Dillon, 261 Md. 516, 522-23 (1971) (find-
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ing that expert testimony established reasonableness of a manufacturer’s warning on a package insert of a 
drug, thereby discharging the manufacturer’s duty to warn).

Has the Duty to Warn Been Preempted with Respect to Any Product in Maryland?
The Fourth Circuit has recognized that, under certain circumstances in a duty to warn case, preemption is 
appropriate. See, e.g., Murphy v. Playtex Family Products Corp., 69 Fed. Appx. 140 (4th Cir. 2003) (finding 
preemption applicable in toxic shock syndrome case brought against tampon manufacturer). In Murphy, 
the Fourth Circuit explained that “[p]reemption is appropriate…where a plaintiff seeks to impose labeling 
requirements which are ‘different from, or in addition to’ specific regulations promulgated by the FDA. Id. at 
142-43. (internal citations omitted).

POST-SALE DUTIES

Few Maryland cases address the post-sale duty to warn, but Maryland law recognizes such a duty. In Maryland, 
the seller must make reasonable efforts to the extent practicable to warn users of hazards associated with its 
products, even if the knowledge of such hazards is learned after the time of sale. Owens-Illinois, Inc. v. Zenobia, 
325 Md. 420, 446-48 (1992); see also Ragin v. Porter Hayden Co., 133 Md. App. 116, 140 (2000) (“when a manu-
facturer discovers a product defect after a sale, the post-sale duty to warn requires reasonable efforts to inform 
users of the hazard once the manufacturer is or should be aware of the need for a warning.”). The post-sale duty 
to warn may arise “even where the product was reasonably safe for use at the time of manufacture and sale.” 
U.S. Gypsum Co. v. Mayor & City Council of Balt., 336 Md. 145, 160 (1994). The Maryland pattern jury instruc-
tion for the post-sale duty to warn states: “[g]enerally, a manufacturer or supplier of a defective product has the 
duty to warn of the product defects which they discover after the time of sale and must make reasonable efforts 
to issue a post-sale warning.” See Hollingsowrth & Vose Co. v. Connor, 136 Md. App. 91, 120 (2000).

Additionally, a seller is not entitled to automatic relief from continuing its duty to warn simply because it 
no longer manufactures the defective product at issue. Zenobia, 325 Md. at 448. However, in Christian v. Minne-
sota Min. & Mfg. Co., 126 F. Supp. 2d 951, 958-59 (2001), the United States District Court held that a predecessor 
company had no duty to warn consumers of dangers associated with breast implants made by a successor com-
pany after the predecessor company sold its product line. The duty to warn was not imputed to the predecessor 
company, even though it had sold its implant line fully knowing that the implants had dangerous tendencies. Id. 
The court found that the predecessor company had no duty for the products it did not manufacture. Id.

Relationship with Government Regulatory Responsibilities
There are currently no Maryland cases that discuss the interaction between regulatory reporting responsibil-
ities and a manufacturer’s post-sale duty to warn.

Who to Warn
When a manufacturer discovers a product defect after a sale, the post-sale duty to warn requires reasonable 
efforts to inform users of the hazard once a manufacturer is or should be aware of need for a warning. Zeno-
bia, 325 Md. at 447.
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Warning Adequacy
As detailed above, Maryland courts have required the manufacturer to make reasonable effort to alert con-
sumers. In Connor, 136 Md. App. at 120-21, the court addressed post-sale warnings, stating:

Mass production and wide distribution may limit the response duty rather than defeat the duty’s exis-
tence. When a manufacturer of a mass-produced, widely distributed product becomes aware that there 
is a peril associated with the product, creating a risk of serious injury or death, the manufacturer may 
have a duty to take reasonable steps to notify users of that danger. It would be unreasonable to require 
such a manufacturer to track down every purchaser and user, but it may be appropriate, in certain 
cases, to require a manufacturer to take reasonable steps under the circumstances to widely dissemi-
nate notice of the danger. What constitutes reasonable notice would be a question of fact for the jury.

The court further noted that it would not disturb the trial court’s findings “as to whether such efforts to 
warn, either by use of a product recall or other type of remedial measure, would have been futile.” Id.

Preemption
No Maryland case has dealt with the issue of preemption in a post-sale duty to warn context. In light of the 
leading cases on post-sale duty to warn, specifically Zenobia and U.S. Gymsum Co., as well as the rationale 
of Murphy v. Playtex Family Products Corp., 69 Fed. Appx. 140 (4th Cir. 2003), there is little reason to believe 
that preemption would not occur equally in the post-sale context.

How to Defend
As a factual matter, the manufacturer or supplier must show that it made reasonable efforts to alert consum-
ers of a hazard or defect that it became aware of post-sale. Connor, 136 Md. App. at 121. Whether such steps 
taken are reasonable efforts under the circumstances is a question for the fact finder. Id.

Contributory negligence and assumption of the risk are complete bars to recovery in a negligence action 
if they are found to exist, but contributory negligence will not bar a strict liability claim. There is no reason 
to believe that the pre-sale or post-sale nature of the duty to warn would affect a manufacturer or supplier’s 
ability to rely on such defenses.

Similarly, while no Maryland case addresses the issues specifically, the defenses of misuse, product alter-
ation, sophisticated user, and sealed container would seemingly been unaffected by whether the duty to warn 
arose subsequent to the sale of the product.
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