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By Ronald C. Wernette, Jr. and Nicholas G. Even

M ichigan law recognizes two principal product liability theories: negligent product design and negligent 
product manufacture. There are, in turn, two theories that will support a finding of negligent design: 

negligent failure to warn and defective design.

Though long a creature of common law, effective March 28, 1996, the Michigan Legislature adopted a 
package of so-called “tort reform” measures, many of which had important effects on product liability failure 
to warn claims and defenses.

PRE-SALE DUTIES

Scope of the Duty

Imposition of the Duty to Warn

Whether a duty to warn or instruct even exists is a question of law for the court. Foster v. Cone-Blanchard 
Mach. Co., 460 Mich. 696, 597 N.W.2d 506 (1999); Glittenberg v. Doughboy Recreational Industries (On 
Rehearing), 441 Mich. 379, 386, 491 N.W.2d 208 (1992); Antcliff v. State Employees Credit Union, 414 Mich. 
624, 640, 327 N.W.2d 814 (1982); Tasca v. GTE Products Corp., 175 Mich. App. 617, 438 N.W.2d 625 (1988); 
Ross v. Jaybird Automation, Inc., 172 Mich. App. 603, 607, 432 N.W.2d 374 (1988). The duty to warn arises 
when the manufacturer knows or should know of the risk of injury. Stachurski v. K-Mart Corp., 180 Mich. 
App. 564, 567, 447 N.W.2d 830 (1989). The duty arises from the foreseeability of the consumer’s use of the 
product and the injury sustained, not whether the manufacturer or supplier intended the particular use. 
Gutowski v. M&R Plastics & Coating, Inc., 60 Mich. App. 499, 514, 231 N.W.2d 456 (1975); Gronlie v. Positive 
Safety Mfg. Co., 50 Mich. App. 109, 212 N.W.2d 756 (1973); Byrnes v. Economic Mach Co., 41 Mich. App. 192, 
200 N.W.2d 104 (1972). When a duty to warn is imposed, a manufacturer or seller has a duty to warn product 
purchasers and users about dangers “associated with the intended use or reasonably foreseeable misuse of 
their products.” Glittenberg v. Doughboy Recreational Industries (On Rehearing), 441 Mich. 379, 387–88, 491 
N.W.2d 208 (1992). Where there is no duty to warn, summary disposition on a failure to warn claim is appro-
priate under MCR 2.116(C)(8). Westry v. Bell Helmets, Inc., 194 Mich. App. 366, 369 (1992).

Establishment of the Prima Facie Case

In order to establish a prima facie product liability case of negligent failure to warn, a plaintiff must show: (1) 
the defendant manufacturer owed plaintiff a duty to warn of the danger about which plaintiff complains; (2) 
the defendant manufacturer breached that duty; (3) the defendant manufacturer’s breach was a proximate 
and actual cause of their injuries; and (4) plaintiff suffered damages as a result. Tasca v. GTE Products Corp., 
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175 Mich. App. 617, 622 (1988). A failure of proof on any one of these requirements is fatal to a product liabil-
ity failure to warn claim.

Causation

Establishing that the manufacturer’s negligence was the proximate cause of the injuries sustained entails a 
showing that an adequate warning would have prevented the harm. Mascarenas v. Union Carbide Corp., 196 
Mich. App. 240, 250–251; 492 N.W.2d 512 (1992). Proximate cause is generally not established absent a show-
ing that the plaintiff would have altered his behavior in response to a warning. Allen v. Owens-Corning Fiber-
glas Corp., 225 Mich. App. 397, 406–407, 571 N.W.2d 530 (1997). Under certain circumstances, causation may 
be proved by inference, such as where the consequences of the exposure are severe, the lack of warning is 
undisputed, and the person exposed is dead. Bordeaux v. Celotex Corp., 203 Mich. App. 158, 166, 511 N.W.2d 
899 (1993), citing Schutte v. Celotex Corp., 196 Mich. App. 135, 140–41, 492 N.W.2d 773 (1992). In such cases, 
the jury may infer that a warning would have been heeded and that the failure to warn was a proximate cause 
of the injury. Id.

Knowledge Attributed to the Manufacturer

Additionally, a manufacturer or seller is not liable unless the plaintiff proves the manufacturer or seller knew 
or should have known of the risk of harm based on the information reasonably available at the time the 
specific unit left the product manufacturer’s or seller’s control. Mich. Comp. Laws §600.2948(3). The man-
ufacturer or seller is held to the knowledge of an expert in this regard, and is presumed to know of studies 
concerning safety of its products; with this knowledge it is expected to adequately warn of any foreseeable 
dangers. Bordeaux v. Celotex Corp., 203 Mich. App. 158, 167, 511 N.W.2d 899, 905 (1993); Bradbury v. Ford 
Motor Co., 123 Mich. App. 179, 186, 333 N.W.2d 214 (1983), judgment modified 419 Mich. 550, 358 N.W.2d 550 
(1984).

Testing the Adequacy of a Warning
Once a duty to warn has been deemed to exist, the standard of care under that duty includes “the dissemi-
nation of such information, whether styled as warning or instructions, as is appropriate for the safe use of 
its product.” Antcliff v. State Employees Credit Union, 414 Mich. 624, 638, 327 N.W.2d 814 (1983). The duty to 
warn of dangers associated with product includes a duty to disseminate information, either as warnings or 
instructions, which is adequate, accurate and effective. Ross v. Jaybird Automation, Inc., 172 Mich. App. 603, 
432 N.W.2d 374 (1988) citing Pettis v. Nalco Chemical Co., 150 Mich. App. 294, 302, 388 N.W.2d 343 (1986). 
Whether a warning is adequate under the circumstances is generally a question of fact, properly left to the 
jury. Formella v. Ciba-Geigy Corp., 100 Mich. App. 649; 300 N.W.2d 356 (1980); Gutowski v. M & R Plastics & 
Coating, Inc., 60 Mich. App. 499, 507, 231 N.W.2d 456 (1975). Only where the evidence would not allow a rea-
sonable juror to find the information inadequate, inaccurate, or ineffective may the question be resolved as a 
matter of law. Zettle v. Handy Mfg., 998 F.2d 358, 363 (6th Cir. 1993).

Limitations to the Duty to Warn
The scope of the duty to warn for product related dangers is not unlimited. Glittenberg v. Doughboy Recre-
ational Industries (On Rehearing), 441 Mich. 379, 387–88, 491 N.W.2d 208 (1992). Michigan law does not 
regard manufacturers as absolute insurers liable for any injury sustained from using their products. Id. 
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at 388 n 8. Michigan law qualifies the duty to warn by declaring some risks to be outside that duty. Id. at 
387–388.

Product Modification/Alteration

Under Michigan statute, product modification or alteration (which occurs after a product has left the posses-
sion of the manufacturer or seller) may be a complete defense to a failure to warn claim. Mich. Comp. Laws 
§600.2947(1) states that a manufacturer or seller is not liable for harm caused by an alteration of the product 
unless the alteration was reasonably foreseeable. “Alteration” is defined broadly as “a material change in a 
product after the product leaves the control of the manufacturer or seller. Alteration includes a change in 
product’s design, packaging, or labeling; a change to or removal of a safety feature, warning, or instruction; 
deterioration or damage caused by failure to observe routine care or maintenance or failure to observe an 
installation, preparation, or storage procedure; or a change resulting from repair, renovation, reconditioning, 
recycling, or reclamation of the product.” Mich. Comp. Laws §600.2945(a). However, if the court determines 
that the defendant in a product liability action willfully disregarded actual knowledge that the product was 
defective and that there was substantial likelihood that the defect would cause the injury, the statutory pro-
tection for product alteration does not apply. Mich. Comp. Laws §600.2949a.

Significantly, the statutory defense provides that whether there was a product alteration and whether any 
product alteration was reasonably foreseeable are legal issues to be resolved by the court. Mich. Comp. Laws 
§600.2947(1). That is a change from prior Michigan common law, which held that the existence and foresee-
ability of product alterations were questions of fact. Although Mich. Comp. Laws §600.2947(1) requires that 
alteration be resolved by the court, the statute does not preclude the court from allowing the jury to resolve 
underlying factual issues that bear on alteration.

Unforeseeable product alteration cases applying Michigan common law prior to the new statutory 
defense, which may provide some helpful guidance, include Trotter v. Hamill Mfg. Co., 143 Mich. App. 593, 
372 N.W.2d 622 (1985), and Portelli v. I.R. Construction Prods. Co., 218 Mich. App. 591, 554 N.W.2d 591 (1996).

Product Misuse

Under Michigan statute, product misuse may be a complete defense to a failure to warn claim. Mich. Comp. 
Laws §600.2947(2) states that a manufacturer or seller is not liable for harm caused by a misuse of a prod-
uct unless the misuse was reasonably foreseeable. “Misuse” is defined broadly means “use of a product in a 
materially different manner than the product’s intended use. Misuse includes uses inconsistent with the spec-
ifications and standards applicable to the product, uses contrary to a warning or instruction provided by the 
manufacturer, seller, or another person possessing knowledge or training regarding the use or maintenance 
of the product, and uses other than those for which the product would be considered suitable by a reasonably 
prudent person in the same or similar circumstances.” Mich. Comp. Laws §600.2945(e).

When a defendant in a product liability failure to warn case asserts this defense, the crucial inquiries 
“are whether the use made of the product was a common practice and whether the manufacturer was aware 
of that use.” Mach v. General Motors Corp., 112 Mich. App. 158, 163, 315 N.W.2d 561 (1982). Foreseeable mis-
use of a product may be inherent in the product itself or may be established by evidence that the manufac-
turer had knowledge of a particular type of misuse. Portelli v. I R Construction Products Co., Inc., 218 Mich. 
App. 591, 599, 554 N.W.2d 591 (1996), citing Shipman v. Fontaine Truck Equipment Co., 184 Mich. App. 706, 
713, 459 N.W.2d 30 (1990).
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Significantly, the statutory defense provides that whether there was product misuse and whether any 
product misuse was reasonably foreseeable are legal issues to be resolved by the court. Mich. Comp. Laws 
§600.2947(2). That is a change from prior Michigan common law, which held that the existence and fore-
seeability of product misuse were questions of fact. Although Mich. Comp. Laws §600.2947(2) requires that 
misuse be resolved by the court, the statute does not preclude the court from allowing the jury to resolve 
underlying factual issues that bear on misuse. However, if the court determines that the defendant in a prod-
uct liability action willfully disregarded actual knowledge that the product was defective and that there was 
substantial likelihood that the defect would cause the injury, the statutory protection for product misuse 
does not apply. Mich. Comp. Laws §600.2949a.

Unforeseeable product misuse cases applying Michigan common law prior to the new statutory defense, 
which may provide some helpful guidance, include Halbrook v. Honda Motor Co., 224 Mich. App. 437, 569 
N.W.2d 836 (1997), and Coy v. Richard’s Indus., Inc., 170 Mich. App. 665, 428 N.W.2d 734 (1988).

Commonly Known Dangers

It is not necessary to warn about commonly known dangers. Mich. Comp. Laws §600.2948(2) provides 
that “in a product liability action,” a defendant is “not liable for failure to warn of…a material risk that is 
or should be a matter of common knowledge to persons in the same or similar position as the person” who is 
making the claim in a product liability action. (Emphasis added.) The phrase, “material risk,” is not a term 
of art and has been construed to mean “an important or significant exposure to the chance of injury or loss.” 
Greene v. A.P. Products, Ltd., 475 Mich. 502, 717 N.W.2d 855 (2006).

Open and Obvious Dangers

It is not necessary to warn about open and obvious dangers. Mich. Comp. Laws §600.2948(2) also provides 
that “in a product liability action,” a defendant is “not liable for failure to warn of a material risk that is 
or should be obvious to a reasonably prudent product user.” Prior to enactment of this statutory open and 
obvious danger defense, Michigan recognized a common law open and obvious danger rule. Greene v. A.P. 
Products, Ltd., 475 Mich. 502, 508 n 7, 717 N.W.2d 855 (2006); Glittenberg, 441 Mich. at 393. The common 
law defense only applied in cases involving a simple tool or product, defined as a “simple thing of universally 
known characteristics, not a device with parts or mechanism, the only danger being not latent but obvious to 
any possible user.” Id. at 391, 393, citing Owens v. Allis-Chalmers Corp., 414 Mich. 413, 425, 326 N.W.2d 372 
(1982) and quoting Jamieson v. Woodward & Lothrop, 101 U.S. App. D.C. 32, 37, 247 F.2d 23 (1957).

Under the plain language of the now-controlling statute, the open and obvious danger defense is no 
longer confined to failure to warn cases involving a simple tool or product. Greene v. A.P. Products, Ltd., 475 
Mich. 502, 509, 717 N.W.2d 855 (2006). A manufacturer has no duty to warn of a material risk associated 
with the use of a product if the risk: (1) is obvious, or should be obvious, to a reasonably prudent product 
user, or (2) is or should be a matter of common knowledge to a person in the same or a similar position as 
the person upon whose injury or death the claim is based. Greene v. A.P. Products, Ltd., 475 Mich. 502, 717 
N.W.2d 855 (2006). This statute establishes an objective standard by looking at a reasonably prudent product 
user or persons in the same or a similar position as the injured person, rather than a subjective standard 
based plaintiff’s knowledge. Greene v. A.P. Products, Ltd., 475 Mich. 502, 509, 717 N.W.2d 855 (2006); Glitten-
berg, 441 Mich. at 391.
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Though this compendium focuses on failure to warn claims, the authors of this section note that design 
defect cases in Michigan continue to require involvement of a simple product before a manufacturer may be 
relieved of liability under the open and obvious danger defense. Mills v. Curioni, Inc., 238 F. Supp. 2d 876, 886 
(E.D. Mich. 2002).

Unavoidably Unsafe Products

Michigan product liability law recognizes that some products are inherently dangerous and that these 
dangers cannot be eliminated through the design process. Mich. Comp. Laws §600.2947(5) provides that a 
manufacturer or seller is “not liable in a product liability action if the alleged harm was caused by an inher-
ent characteristic of the product that cannot be eliminated without substantially compromising the product’s 
usefulness or desirability, and that is recognized by a person with the ordinary knowledge common to the 
community.” (Emphasis added.). This statutory defense entails a two part test and, like the common law doc-
trine it replaced, whether the product-connected danger is obvious is determined objectively. The focus is on 
“ordinary knowledge common to the community.” Id. The second part of the test is a “design feature” test 
in that the product-connected danger at issue must be due to an “inherent characteristic of the product that 
cannot be eliminated without substantially compromising the product’s usefulness or desirability.” Id. The 
requirement limits the defense’s application to those features that a manufacturer can show to be essential to 
the product’s usefulness and desirability (e.g., a knife’s sharp edge).

Dangers Associated with Other Manufacturers’ Products

There is no duty to warn of dangers present in other manufacturers’ products under Michigan law. “The 
law does not impose upon manufacturers a duty to warn of the hazards of using products manufactured 
by someone else.” White v. Victor Automotive Products Inc., 788 N.W. 2d 460 (2010) (reversing the Court of 
Appeals for the reasons stated in the Court of Appeals’ dissent, 2010 WL 1979249, at *9); Brown v Drake–
Willock Int’l, 530 N.W.2d 510 (1995); Spaulding v. Lesco Int’l Corp., 451 N.W.2d 603 (1990).

Assumption of the Risk

Under Michigan statute, assumption of a known product risk may be a complete defense to a failure to warn 
claim. Mich. Comp. Laws §600.2947(3) states that a manufacturer or seller is not liable for harm if the pur-
chaser or user was aware that the use of the product created an unreasonable risk of personal injury and vol-
untarily exposed himself or herself to the risk, if the risk was the proximate cause of injury. That is a change 
from prior Michigan common law, which had abolished the assumption of risk doctrine in the product liabil-
ity context.

The Heeding Presumption
When the user of the product is deceased, a rebuttable presumption arises that the deceased would have 
heeded an adequate warning. Allen v. Owens-Corning Fiberglas Corp., 225 Mich. App. 397, 407, 571 N.W.2d 
530 (1997); Adams v. Iron Cliff Co., 78 Mich. 271, 277, 44 NW 270 (1889). This presumption reiterates the pri-
mary underlying policy reason for imposing a duty to warn—namely that those who release a product in the 
stream of commerce are better able than the consumer to evaluate the risks associated with its use.
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Defenses Available to Entities within the Chain of Distribution

The Product Manufacturer

Beyond those defenses available in any product liability suit filed in Michigan (comparative negligence, fail-
ure to state a claim or create genuine issue of fact, intervening and superseding cause, mitigation of damages, 
comparative negligence, etc.), Michigan has a sophisticated user defense (discussed in detail below).

Non-Manufacturer Sellers (Bulk Suppliers, Distributors and Retailers)

Michigan also has a non-manufacturer seller defense, under which a non-manufacturing seller of a product 
may be liable for harm allegedly caused by the product only if the seller failed to exercise reasonable care, 
including any breach of implied warranty, with respect to the product and that failure was a proximate 
cause of the user’s injuries, or if the seller made an express warranty as to the product, the product failed to 
conform to the warranty, and the failure to conform to the warranty was a proximate cause of the person’s 
harm. Mich. Comp. Laws §600.2947(6). The purpose of this defense is to protect sellers that have merely sold 
a product without any involvement in the product’s design, manufacture, assembly or warnings, regardless 
of whether a plaintiff sues under a negligence standard or a breach of implied warranty standard. Jacobs v. 
Tricam Industries, Inc., No. 10-cv-11469, 2011 WL 3957667 (E.D. Mich. 2011).

The Legislature originally intended to invoke this defense without an exception to non-liability for 
breach of implied warranty claims where the plaintiff fails to prove negligence. See Senate Fiscal Agency 
Bill of Analysis of SB344 and HB4508, Jan. 11, 1996, Exhibit 12, p. 10. The phrase “including any breach 
of implied warranty” provided a loophole that swallowed the rule in that it was incorrectly presumed that 
this subsection did not require a plaintiff to prove fault, as illustrated in Torno v. 2SI, LLC, No. 03-74091, 
2006 WL 1284926, at *2 (E.D. Mich. 2006). Because the Michigan Legislature meant for Mich. Comp. Laws 
§600.2947(6) to limit the liability of sellers only to those cases where their independent negligence is shown, a 
seller’s duty to exercise “reasonable care” under this subsection is based on whether the seller knew or should 
have known of the alleged danger. Mills v. Curioni, Inc., 238 F. Supp. 2d 876, 886–87 (E.D. Mich. 2002).

In addition to the non-manufacturer seller defense, distributors have no duty to assist a manufacturer 
with a recall unless the distributor voluntarily assumes that duty by some affirmative action. Zychowski v. 
A.J. Marshall Co., Inc., 233 Mich. App. 229, 231, 590 N.W.2d 301 (1998).

Component Part Manufacturers’ Duty to Warn
Component part manufacturer liability depends on the foreseeability of use to which the component is put. 
One who supplies a product to another through a third person has a duty to warn the user of the product 
if (1) the product is defective or dangerous; (2) the supplier has no reason to believe the user will realize its 
defective or dangerous condition; and (3) the supplier cannot reasonably rely on the purchaser to warn the 
product’s ultimate user of the danger. Tasca v. GTE Products Corp., 175 Mich. App. 617 (1988); Aetna Casualty 
& Surety Co v. Ralph Wilson Plastics Co., 202 Mich. App. 540 (1993); Mascarenas v. Union Carbide Corp., 196 
Mich. App. 240 (1992); Kudzia v. Carboloy Division of General Electric Co., 190 Mich. App. 285, 475 N.W.2d 
371 (1991). All of these cases involve the sophisticated user defense, which is based upon the principle that 
the final stage manufacturer is already aware of the potential dangers, thereby relieving the component sup-
plier of an obligation to further warn of the potential hazards associated with the product.
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Discharge of the Duty

Component manufacturers are not held to a duty, independent of the completed product manufacturer, to 
analyze the design of a completed product into which its non-defective components have been incorporated. 
Fleck v. Titan Tire Corp., 177 F. Supp. 2d 605, 614–15 (E.D. Mich. 2001); Childress v. Gresen Manufacturing 
Co., 690 F Supp 587 (E.D. Mich. 1988), aff’d, 888 F.2d 45 (6th Cir. 1989). Component manufacturers are also 
not held to a duty to anticipate hazards that might develop as a result of a non-defective component part’s 
incorporation into an assembled product. Childress v. Gresen Manufacturing Co., 690 F Supp 587 (E.D. Mich. 
1988), aff’d, 888 F.2d 45 (6th Cir. 1989). Component suppliers may also reasonably rely on the purchaser/
employer to warn its employees without the suppliers having actual knowledge that such warnings were 
indeed being given. Jodway v. Kennametal, Inc., 207 Mich. App. 622, 627, 525 N.W.2d 883 (1994).

When a plaintiff alleges that a component part is defective because of the component part manufactur-
er’s failure to warn of the inherent danger of misuse, the component part manufacturer may have additional 
defenses, depending on the facts: (1) the component parts theory; and (2) the sophisticated user defense.

Component part manufacturers are relieved of the duty to warn the ultimate user under the component 
parts theory if three requirements are met: (1) the component is part of a good rather than simply a piece in 
the collection of goods, (2) the component part is not dangerous in and of itself, and (3) there is a lack of fore-
seeability as to how the component part would be fabricated into the complete unit. Portelli v. I R Construc-
tion Products Co., Inc., 218 Mich. App. 591, 603–04; 554 N.W.2d 591 (1996); Villar v. E Bliss Co., 134 Mich. 
App. 116, 120–121, 350 N.W.2d 920 (1984).

Component part manufacturers may also be relieved of the duty to warn of the inherent dangers asso-
ciated with the product if the purchaser is a sophisticated user because a sophisticated user is charged with 
knowledge of the product. Mich. Comp. Laws §600.2945(j), 2947(4); Portelli v. I R Construction Products Co., 
Inc., 218 Mich. App. 591, 601; 554 N.W.2d 591 (1996).

From a practical standpoint, the highest hurdle for a plaintiff pursuing a failure to warn claim against a 
component part manufacturer is establishing the foreseeability of consequences. Because a prima facie prod-
uct liability case requires proof of a casual connection between an established defect and injury, the plaintiff 
must show that the component part manufacturer’s negligence was a proximate cause (the cause in fact and 
the legal cause) of the plaintiff’s injuries. Skinner v. Square D Co., 445 Mich. 153, 159, 162–63, 516 N.W.2d 475 
(1994).

The Learned Intermediary Doctrine
One immunity that has conferred substantial protection on product manufacturers in Michigan is the rule 
preempting liability if the product is obtained through a learned intermediary. Under Michigan’s learned 
intermediary rule, prescription drug and prescription device manufacturers have a legal duty to warn the 
medical profession, not the patient, of any risks inherent in the use of the drug which the manufacturer 
knows or should know to exist. Mowery v. Crittenton Hosp., 155 Mich. App. 711, 720, 400 N.W.2d 633 (1986); 
Smith v. E.R. Squibb & Sons, Inc., 405 Mich. 79, 88, 273 N.W.2d 476 (1979).

Delegating the Duty to Warn to Third Parties
Where the third party is a sophisticated user, a manufacturer essentially delegates the duty to warn to the 
sophisticated user. The rationale behind the sophisticated user doctrine is that the manufacturer markets 
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a particular product to a class of persons who are presumed to be knowledgeable and experienced in using 
and handling the product. Because of this special knowledge, the sophisticated user will be relied upon by 
the manufacturer to disseminate information to the ultimate users regarding the dangers associated with 
the product. Hence, the manufacturer is relieved of a duty to warn. Mills v. Curioni, Inc., 238 F. Supp. 2d 876, 
894–895 (E.D. Mich. 2002), quoting Portelli v. I R Construction Products Co., Inc., 218 Mich. App. 591, 601; 
554 N.W.2d 591 (1996).

Further, a successor may be liable for negligence stemming from an independent duty to warn. Powers v. 
Baker-Perkins, Inc., 92 Mich. App. 645, 662–63, 285 N.W.2d 402 (1979) (An independent ground for succes-
sor liability may be found where some control over the product is given to the successor, as in servicing, or 
the successor becomes aware of a defect in the product, causing an assumption of liability by the successor 
for injuries thereafter caused by that product); Pelc v. Bendix Machine Tool Corp., 111 Mich. App. 343, 358, 
14 N.W.2d 614 (1991) (the Court of Appeals applied the principles outlined by Powers, but declined to find a 
duty to warn where a successor corporation had not serviced or exercised any control over the machine in 
question and had not been aware of any defect in the machine before the plaintiff’s injury.) But, in certain 
circumstances a successor may have an independent duty to warn a predecessor’s customer of defects in a 
predecessor’s product. Foster v. Cone-Blanchard Mach. Co., 460 Mich. 696, 597 N.W.2d 506 (1999). While an 
individual generally has no duty to protect another who is endangered by a third person’s conduct under 
Murdock v. Higgins, 454 Mich. 46, 54, 559 N.W.2d 639 (1997) and the mere status of an entity as a successor 
corporation is insufficient to create a duty to warn under Foster, supra, a successor corporation may have a 
duty to warn a predecessor’s customer of the predecessor’s negligence, depending on the nature of the succes-
sor’s relationships with the product user and/or the predecessor, consistent with general negligence princi-
ples. The successor undertakes a duty to warn when a “special relationship” exists between the successor and 
the product user or the successor and the predecessor. Foster v. Cone-Blanchard Mach. Co., 460 Mich. 696, 
707, 597 N.W.2d 506 (1999). Relevant indicia of a “special relationship” include: a successor’s actual or con-
structive knowledge of a defect in its predecessor’s product, a continuing relationship with the predecessor’s 
customer, service agreements between the successor and the predecessor’s customer relating to the machine 
in question, and evidence that the successor had actually serviced the machine in question. Id. A successor’s 
awareness of the location or present owner of a defective product is a logical predicate to liability. Id. citing 
Travis v. Harris Corp., 565 F.2d 443, 449 (7th Cir. 1977) (without knowledge of the machine’s current location 
the successor has no one to warn).

The Sophisticated User Doctrine
Mich. Comp. Laws §600.2947(4) provides that “[e]xcept to the extent a state or federal statute or regulation 
requires a manufacturer to warn, a manufacturer or seller is not liable in a product liability action for failure 
to provide an adequate warning if the product is provided for use by a sophisticated user.” (Emphasis added.) 
A “sophisticated user” is defined as “a person or entity that, by virtue of training, experience, a profession, 
or legal obligations, is or is generally expected to be knowledgeable about a product’s properties, includ-
ing a potential hazard or adverse effect. An employee who does not have actual knowledge of the product’s 
potential hazard or adverse effect that caused the injury is not a sophisticated user.” Mich. Comp. Laws 
§600.2945(j). For the sophisticated user doctrine to apply, the statutory definition of a “sophisticated user” 
does not make it necessary to show that the purchaser is itself a manufacturer, that a warning was actually 
conveyed to the purchaser, that the purchaser actually knew of the hazard, or that the purchaser was sophis-
ticated in the design or manufacture of the product, as long as it is a sophisticated “user.” Moreover, the doc-
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trine is not limited to persons using a product for commercial purposes or in the course of their occupation, 
the context in which the common law sophisticated user doctrine had been applied.

In the context of consumer products, unless a warning is explicitly required by statute or regulation, 
the statute would apply to bar a warning claim by any product user who either “is or is generally expected to 
be knowledgeable about a product’s properties, including a potential hazard or adverse effect,” by virtue of 
training or experience. The definition of “sophisticated user” also suggests that the test is objective—based 
on whether the user would be expected to be knowledgeable given the user’s background, experience, train-
ing, or occupation—and a plaintiff’s subjective knowledge is immaterial.

The limitation of the “actual knowledge” requirement to an “employee,” in the second sentence of the 
definition, appears to indicate that actual knowledge, a subjective test, is not required in all other circum-
stances. However, at least twice in the last decade, federal courts applying Michigan law have determined 
that a seller must show that a non-employee user had full knowledge, and that the user should be expected to 
know of that product’s dangerous characteristics to sustain a sophisticated user defense in a product liability 
action. Wendorf v. JLG Industries, Inc., 683 F. Supp. 2d 537 (E.D. Mich. 2010); Walker v. Eagle Press & Equip-
ment Co., 408 F. Supp. 2d 402 (E.D. Mich. 2005).

The rationale behind the sophisticated user doctrine is that the manufacturer markets a particular 
product to a class of professionals that are presumed to be experienced in using and handling the product. 
Because the sophisticated purchaser is in the best position to warn the ultimate user of the dangers associ-
ated with the product, the manufacturer may rely on the sophisticated purchaser to disseminate information 
of any danger associated with the product to the ultimate user. Hoste v. Chrysler Corp., No. 245804, 2004 WL 
1566732, at *2 (Mich. Ct. App. July 13, 2004); Mills v. Curioni, Inc., 238 F. Supp. 2d 876 (E.D. Mich. 2002); Por-
telli v. I R Construction Products Co., Inc., 218 Mich. App. 591 (1996); Jodway v. Kennametal, Inc., 207 Mich. 
App. 622, 525 N.W.2d 883 (1994).

Additionally, though not expressly included in Mich. Comp. Laws §600.2945(j), commercial enterprises 
that use materials in bulk in an established industry have continued to be regarded as sophisticated users as 
a matter of law. Bearup v. General Motors Corp., No. 272654, 2009 WL 249456, at *12, n. 13 (Mich. App. Feb. 
3, 2009); Bock v. General Motors Corp., 247 Mich. App. 705, 714, 637 N.W.2d 825 (2001); Aetna Casualty & 
Surety Co v. Ralph Wilson Plastics Co., 202 Mich. App. 540, 546–548; 509 N.W.2d 520 (1993).

Expert Testimony Regarding Warning Issues
While there are no Michigan products liability failure to warn cases directly on point, in an unpublished 
premises liability decision, the Court of Appeals held that, while a defective design claim must be supported 
by expert testimony, a premises liability failure to warn claim may be supported by lay person testimony 
rather than an expert where the claim involves matters easily understood by a lay person. Auito v. Clarkston 
Creek Golf Club, Inc., No. 240621, 2004 WL 1254193, at *4 (Mich. App. June 8, 2004). Thus, while expert testi-
mony may be admissible to support a premises liability failure to warn claim, it is not required. Id.

Preemption of the Duty to Warn
Michigan has a minimal amount of authority in the realm of preemption with respect to product liabil-
ity failure to warn claims. The Michigan Court of Appeals has held the Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA) preempts common law failure to warn claims against pesticide manufacturers, 
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Moody v. Chevron Chemical Co., 505 N.W.2d 900 (1993), but that the Medical Device Amendments of 1976 to 
the Federal Food Drug and Cosmetic Act, 21 U.S.C. §360k(a), does not preempt common law failure to warn 
claims against Class II medical device manufacturers. Walker v. Johnson & Johnson Vision Products, Inc., 552 
N.W.2d 679 (1996). While the Michigan Supreme Court previously held the Federal Boat Safety Act (FBSA), 
46 U.S.C. §4301–4311, preempted common law failure to warn claims brought under the Act, Ryan v. Bruns-
wick Corp., 454 Mich. 20, 557 N.W.2d 541 (1997), the U.S. Supreme Court abrogated the holding in 2002, 
ruling the express preemption clause of the FBSA did not preempt such claims. Sprietsma v. Mercury Marine, 
537 U.S. 51, 123 S.Ct. 518 (2002).

Applicability of the Restatement (Third) of Torts
Michigan has not adopted the Restatement (Third) of Torts: Product Liability §2 (April 1, 1997), Hollister 
v. Dayton Hudson Corp., 5 F.Supp. 2d 530, 533 (E.D. Mich. 1998), aff’d in part, 201 F.3d. 731 (6th Cir. 2000). 
However, it has been noted that Michigan’s risk-utility test for design defect claims “is consistent with the 
principles of section 2(b)” of the Restatement (Third). Id. Thus, it can be expected that arguments using the 
Restatement (Third) as persuasive authority may be effective.

Miscellaneous

Theories of Recovery

Michigan law recognizes three product liability theories: (1) negligent failure to warn; (2) negligent product 
design; and (3) negligent product manufacture. Gregory v. Cincinnati, Inc., 450 Mich. 1, 11, 538 N.W.2d 325 
(1995) (1995). Although breach of implied warranty is still treated as a separate legal theory for pleading pur-
poses, in cases against product manufacturers the legal elements have merged into the negligence theories so 
that the proofs are now identical. Reeves v. Cincinnati, Inc., 176 Mich. App. 181, 184, 439 N.W.2d 326 (1989) 
(design and warning defect claims); Lagalo v. The Allied Corp., 218 Mich. App. 490, 554 N.W.2d 352 (1996), 
rev’d on other grounds, 457 Mich. 278, 577 N.W.2d 462 (1998) (manufacturing defect claim).

A negligent failure to warn claim requires the plaintiff prove the following elements, which mirror the 
traditional elements for proving negligence, to establish a prima facie case of: (1) the defendant owed the 
plaintiff a duty to warn of the danger, (2) the defendant breached that duty, (3) the defendant’s breach was the 
proximate and actual cause of the plaintiff’s injury, and (4) the plaintiff suffered damages as a result. Greene 
v. A.P. Products, Ltd, 691 N.W. 2d 38, 264 Mich. App. 391 (2004), rev’d on other grounds, 474 Mich. 886, 704 
N.W. 2d 703 (2005). A product manufacturer has a general duty to warn purchasers or users of its products 
about dangers associated with intended uses and reasonably foreseeable misuses. Glittenberg v. Doughboy 
Recreational Industries (On Rehearing), 441 Mich. 379, 385, 491 N.W.2d 208 (1992); Allen v. Owens-Corning 
Fiberglas Corp., 225 Mich. App. 397, 406, 571 N.W.2d 530 (1997); Portelli v. I R Construction Products Co., Inc., 
218 Mich. App. 591, 598–599, 554 N.W.2d 591 (1996).

A breach of implied warranty theory only requires a plaintiff establish that the defect was attributable 
to the manufacturer, regardless of the amount of care utilized by the manufacturer. Smith v. E.R. Squibb & 
Sons, Inc., 405 Mich. 79, 89, 273 N.W.2d 476 (1979).

Negligence and breach of implied warranty claims based on a failure to warn involve proof of the same 
elements. Smith v. E.R. Squibb & Sons, Inc., 405 Mich. 79, 88, 273 N.W.2d 476 (1979).
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Products liability actions grounded in negligence or breach of implied warranty require a causal connec-
tion between the manufacturer’s negligence or product defect and the plaintiff’s injury, Cova v. Harley David-
son Motor Co., 26 Mich. App. 602, 609, 182 N.W.2d 800 (1970).

Questions of Fact and Law

The questions of duty and foreseeability are therefore properly determined by the court as matters of law. 
Fredericks v. General Motors Corp., 411 Mich. 712, 720, 311 N.W.2d 725 (1981); Mach v. General Motors Corp., 
112 Mich. App. 158, 315 N.W.2d 561 (1982); Downie v. Kent Products, 122 Mich. App. 722, 731, 333 N.W.2d 
528 (1983), aff’d in part and rev’d in part, 420 Mich. 197, 362 N.W.2d 605 (1984).

Under Michigan law, whether a defendant owes a plaintiff an actionable duty to warn is a question of law 
to be decided by the court. Mills v. Curioni, Inc., 238 F.Supp.2d 876 (E.D. Mich. 2002).

An open and obvious danger is a question to be decided by the jury. Greene v. A.P. Products, Ltd., 475 
Mich. 502, 717 N.W.2d 855 (2006).

Excessive Warnings

Excessive warnings on product labels may be counterproductive, causing “sensory overload” that literally 
drowns crucial information in a sea of mind-numbing detail. Aetna Casualty & Surety Co v. Ralph Wilson 
Plastics Co., 202 Mich. App. 540, 545–46 (1993), citing Dunn v. Lederle Laboratories, 121 Mich. App. 73, 81, 
328 N.W.2d 576 (1982). Warnings must be selective to be effective and they must call the consumer’s attention 
to a danger that has a real probability of occurring and whose impact will be significant. Dunn, 121 Mich. 
App. at 82. A manufacturer must warn with discrimination since the consumer is being asked to discrimi-
nate and to react accordingly. Id. If a manufacturer had to list all sources of danger, the warning label would 
have to be of epic or encyclopedic proportions. Aetna Casualty & Surety Co v. Ralph Wilson Plastics Co., 202 
Mich. App. at 545.

Presumptions

In Mutual Ins. Co. of America v. Royal Appliance Mfg. Co., 112 Fed. Appx. 386 (6th Cir. 2004) (unpublished 
Sixth Circuit decision), the court applied a Michigan statute establishing a rebuttable presumption of no 
liability in favor of manufacturers making products in compliance with state or federal safety standards, to 
warnings claims. Therefore, in product liability failure to warn claim, if a manufacturer establishes that the 
warning complied with state or federal standards, the plaintiff must overcome a rebuttable presumption that 
the manufacturer is not liable.

POST-SALE DUTIES

General
The Michigan legislature has not passed legislation addressing a manufacturer’s post-sale duties, but Mich-
igan imposes a common law limited post-sale duty to warn: the manufacturer must warn promptly about a 
defect that is “hazardous to life” if it becomes known “shortly after” sale. Comstock v. General Motors Corp., 
358 Mich. 163, 177–78, 99 N.W.2d 627, 634–35 (1959).
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Latent Defects vs. Patent Defects
The post-sale duty has been restricted to situations involving a latent defect existing at the time of sale about 
which the manufacturer did not know or could not have known at that time. Gregory v. Cincinnati, Inc., 450 
Mich. 1, 17, 538 N.W.2d 325 (1995).

A manufacturer does not have a duty to warn, repair, retrofit or recall a product after it has been manu-
factured if the defect was patent at the time of manufacture. Gregory, 450 Mich. at 19–25, 538 N.W. 2d at 332–
34; Zettle v. Handy Mfg., 837 F.Supp. 222, 224 (E.D. Mich. 1992), aff’d on other grounds, 998 F.2d 358, 363 (6th 
Cir. 1993). Further, since Gregory, the Michigan Court of Appeals had an opportunity, but declined, to extend 
the duty to warn to require manufacturers to provide product users with updates on the evolving state of the 
art technology concerning safety features when the product was not defective. Reeves v. Cincinnati, Inc., 208 
Mich. App. 556, 528 N.W.2d 787 (1995).

One unpleasant footnote in Gregory should not be overlooked due to its potentially negative conse-
quences to manufacturers: “Because latency is not at issue in this case, the premise recognized in Comstock 
for imposing a duty to warn is lacking. Therefore, we need not consider, and save for another day, whether 
Comstock should be extended to include a duty to repair or recall in other product suits.” Thus, the Michigan 
Supreme Court has not necessarily closed the door completely on this issue, suggesting the possibility that 
it could conceivably recognize a duty to recall or repair if faced with a latent manufacturing defect case such 
as Comstock.

State of the Art Defense
Since Gregory, Michigan has enacted a statutory state of the art defense precluding a manufacturer or seller 
from being held liable for failure to adequately warn “unless the plaintiff proves that the manufacturer knew 
or should have known about the risk of harm based on the scientific, technical, or medical information 
reasonably available at the time the specific unit of the product left the control of the manufacturer.” Mich. 
Comp. Laws §600.2948(3). However, the statute expressly provides that this defense does not affect the duty 
to use reasonable care after the product has left the control of the manufacturer or seller, presumably recog-
nizing the continuing validity of the Comstock rule regarding latent defects. Mich. Comp. Laws §600.2948(4).
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