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PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Minnesota?
In Minnesota, a manufacturer’s duty to warn consumers about a product consists of two related duties. Frey 
v. Montgomery Ward & Co., 258 N.W.2d 782, 786 (Minn. 1977). First, there is a duty to give adequate instruc-
tions for safe use of the product. Id. Second, the manufacturer has a duty to warn of dangers inherent in the 
improper usage of the product. Id. The existence of a duty to warn is a legal question for the court to decide. 
Huber v. Niagara Machine and Tool, 430 N.W.2d 465, 467 (Minn. 1988). However, a manufacturer’s awareness 
of a particular risk is a jury question. Id.

A product manufacturer has a duty to warn the end recipient of that product if an occurrence causing 
an injury “was or should have been reasonably foreseeable.” Germann v. F.L. Smithe Mach. Co., 395 N.W.2d 
922, 924 (Minn. 1986). To determine whether the injury was foreseeable as a matter of law, the court exam-
ines the connection between the conduct and the resulting harm and determines whether it was “objectively 
reasonable to expect the specific danger causing the plaintiff’s injury.” Montmayor v. Sebright Prod., Inc., 
898 N.W.2d 623, 629 (Minn. 2017) (citing Domagala v. Rolland, 805 N.W.2d 14, 26 (Minn. 2011)). Remote 
connections do not create a duty. Germann, 395 N.W.2d 922, 924. “There is ‘no duty to warn of an improper 
use that could not have been foreseen.’” Balder v. Haley, 399 N.W.2d 77, 81 (Minn. 1987) (citing Frey, 258 
N.W.2d at 788). The Minnesota Supreme Court is careful not to extend a manufacturer’s duty to warn too far 
due to fear that the duty may require the manufacturer “to anticipate every injury that may occur when the 
[product] is improperly used.” Westerberg v. Sch. Dist. No. 792, 148 N.W.2d 312, 316 (Minn. 1967). Hence, a 
manufacturer does not have a duty “to warn about, or install a safety device to warn of, every conceivable 
risk that may result in harm, no matter how remote or tenuous the risk.” Lammle v. Gappa Oil Co., Inc., No. 
A08-0582, 2009 WL 67438, at *5 (Minn. Ct. App. Jan. 13, 2009), rev. denied, (Minn. Ct. App. Mar. 31, 2009); 
see also Mack v. Stryker Corp., 893 F. Supp. 2d 976 (D. Minn. 2012) (the seller of a medical device had no duty 
to warn of potential injuries when existing scientific literature did not objectively forewarn of injury); Liberty 
Mut. Ins. Co. v. CFC, Civil No. 08-859 (JNE/SRN), 2009 WL 3517867, at *6–7 (D. Minn. Oct. 23, 2009) (vegeta-
ble shortening manufacturer had no duty to warn consumers that towels contaminated with the shortening 
could spontaneously combust after laundering). In cases where the foreseeability of an injury is unclear or 
too close for a court to determine as a matter of law, foreseeability becomes a jury question. Montemayor, 898 
N.W.2d 623, 629 (Minn. 2017) (citing Whiteford ex. rel. Whiteford v. Yamaha Motor Corp., U.S.A., 582 N.W.2d 
916, 918 (Minn. 1998)); see also Huggins v. Stryker Corp., 932 F. Supp. 2d 972 (D. Minn. 2013) (finding fore-
seeability to be a jury question where a reasonable jury could find that the defendant should have known that 
intraarticular pain pump use could cause cartilage damage).

As an example of the scope of the duty to warn, in Westerberg the Minnesota Supreme Court concluded 
that the manufacturer of a laundry extractor (used for extracting water from clothes before drying) did not 
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have a duty to warn about the possibility that the extractor’s damaged cover could lead to the plaintiff high 
school student’s injury. Westerberg, 148 N.W.2d at 318. The jury had found that: (1) the manufacturer deliv-
ered the extractor in safe working condition; and (2) that the school district had negligently maintained the 
extractor and had negligently allowed the plaintiff to use the product without proper instruction. Id. at 315. 
The Supreme Court stated:

If the chattel is safe when sold, a manufacturer is not required to anticipate or foresee that a user will 
alter its condition so as to make it dangerous, or that he will continue to use it after it becomes danger-
ous due to alteration in safety devices intended to protect the user from harm.

Id. at 10; see also Balder, 399 N.W.2d at 81 (relieving valve manufacturer of any duty to warn users of dangers 
that could result from misuse of its product). Compare Huber, 430 N.W.2d at 467–68 (holding component 
part manufacturer not liable for failure to warn of danger that could result from removing of foot guard from 
safety switch of punch press) with, Germann, 395 N.W.2d at 925 (holding that removal of machine’s safety 
guard was foreseeable because machine was delivered disassembled and guard could be removed easily, 
therefore a warning about the dangers of removing the guard was required).

A product seller in Minnesota also has a duty to warn customers of potential harms of which the 
seller is aware. A seller “is not liable unless it knows or has reason to know that the existing warnings and 
instructions are inadequate.” Leedahl v. Rayco Mfg., Inc., Civil No. 06-310 (JNE-JJG), 2006 WL 1662959, at 
*3 (D. Minn. May 15, 2006) (applying Minnesota law). In Erickson v. Am. Honda Motor Co., a seller of ATVs 
was found liable for failing to warn a customer of the machine’s tendency to roll over when not properly 
operated. 455 N.W.2d 74 (Minn. Ct. App. 1990). The manufacturer in Erickson expressly informed the seller 
that the warnings on the ATVs were inadequate, but did not offer additional warnings. Id. at 78. The seller’s 
knowledge of the inadequate warnings created a duty to warn, so the seller was liable for part of the damages 
resulting from the head injury the plaintiff suffered in the absence of a warning. Id.

The Minnesota Supreme Court has declined to expand the scope of a manufacturer’s duty to warn to 
include a duty to train users in the safe use of a product. Glorvigen v. Cirrus Design Corp., 816 N.W.2d 572, 
583 (Minn. 2012). In Glorvigen, an airplane manufacturer had a duty to warn a pilot licensed to operate the 
manufacturer’s plane under certain visual conditions of how to safely operate the plane when vision condi-
tions change mid-flight. Id. The Court found the defendant adequately discharged its duty to warn because it 
provided written instructions that (1) attracted the attention of those the product could harm; (2) explained 
the mechanism and mode of injury; and (3) provided instructions on ways to safety use the product to avoid 
injury. Id. at 581. The Court rejected the plaintiff’s arguments that the foreseeability of the injury, as well as 
the casual connection between the injury and the lack of training, created a duty to train as a matter of law. 
Id. at 582.

Theories of Liability (Including Restatement)
Under Minnesota law, the duty to warn in products liability cases is based primarily on negligence princi-
ples, regardless of whether a plaintiff seeks redress through strict liability or negligence. See Holm v. Sponco 
Mfg., 324 N.W.2d 207, 215 (Minn. 1982). This is because negligence and strict liability merge into a single 
products-liability theory in failure-to-warn cases, both requiring proof of a manufacturer or supplier’s duty 
of care. Bilotta v. Kelley Co., 346 N.W.2d 616, 622–23 (Minn. 1984); Lammle, 2009 WL 67438, at *2. The only 
difference between a strict liability failure to warn claim and a negligent failure to warn claim is that under 
the former, “knowledge of the condition of the product and the risks involved are imputed to the manufac-
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turer.” Bilotta, 346 N.W.2d at 622. By contrast, in a negligence case the plaintiff must prove the manufactur-
er’s knowledge of the condition and risks. Id.

Consistent with the foregoing, manufacturers who produce unavoidably unsafe products are subject 
to a negligence-style reasonable care standard “that focuses on the conduct of the manufacturer rather 
than the condition of the product.” 27 Minn. Prac. §16.3 (2017). The Minnesota Supreme Court rejected 
the traditional strict liability test for unavoidably unsafe products in the 1980s in favor of a balancing test 
similar to that discussed in the Restatement (Second) of Torts section 402A comment k (1965). See Bilotta, 
346 N.W.2d at 621–22; Holm, 324 N.W.2d at 212–13. Under this balancing test, the duty to provide an ade-
quate warning is just one of several factors to consider. Kociemba v. G.D. Searle & Co., 695 F. Supp. 432, 
434 (D. Minn. 1988).

Liability in the case of an unavoidably unsafe product is contingent upon, among other factors, whether 
the manufacturer provided a reasonably adequate warning based on the possible dangers of using the prod-
uct. Kociemba, 695 F. Supp. at 434. This balancing test is most often applied to the manufacture of various 
pharmaceuticals and medical devices; which often produce highly beneficial results while also creating the 
risk of potential side effects and other deleterious conditions. 27 Minn. Prac. §16.3. In summary, manufac-
turers have a duty to warn about the dangers of unavoidably unsafe products, but an ultimate finding of lia-
bility depends on many factors.

The Restatement (Third) of Torts: Products Liability (1998) has not been formally adopted in Minnesota 
in its entirety. See Great N. Ins. Co. v. Honeywell Int’l, Inc., 911 N.W.2d 510 (Minn. 2018) (formally adopt-
ing Restatement (Third) of Torts: Products Liability §10 with respect to post-sale duty to warn); Johnson v. 
Zimmer, No. Civ. 02-1328 JRT/FLN, 2004 WL 742038, at *8 n.6 (D. Minn. Mar. 31, 2004); 27 Minn. Prac. §1.5 
(2017) (stating that Section 2 of the Restatement has not been formally adopted). That said, the Restatement 
(Third) has been used as a guide for resolving issues not completely settled under Minnesota law, or for addi-
tional support to a particular legal theory.

For instance, in Gray v. Badger Mining Corp., 676 N.W.2d 268 (Minn. 2004) the Minnesota Supreme 
Court referenced the Restatement (Third) when discussing the raw material/component supplier defense. 
Id. In Marcon v. K-Mart Corp., the Minnesota Court of Appeals referenced the 1997 proposed final draft of 
the Restatement to support its holding that strict liability could be imposed on a nonmanufacturing seller 
for failing to warn customers about a defective product. 573 N.W.2d 728, 731 (Minn. Ct. App. 1998). See also 
Duxbury v. Spex Feeds, 681 N.W.2d 380, 387 (Minn. Ct. App. 2004) (“Since its publication, [Minnesota courts] 
have relied on Restatement (Third) of Torts when considering the law of products liability.”).

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer

Product Manufacturers

A product manufacturer has a duty to warn the end recipient of that product if an occurrence causing an 
injury “was or should have been reasonably foreseeable.” Germann v. F.L. Smithe Mach. Co., 395 N.W.2d 922, 
924 (Minn. 1986). A product manufacturer’s duty to warn extends to “anyone who is likely to be exposed to 
danger when the product is used in the manner for which the product was intended, as well as an unintended 
yet reasonably foreseeable use.” Holm v. Sponco Mfg., Inc., 324 N.W.2d 207, 212 (Minn. 1982).
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Component Manufacturers/Suppliers

A component manufacturer/supplier has the duty to “provide an adequate warning to the intermediate pur-
chaser.” Gray v. Badger Mining Corp., 676 N.W.2d 268, 281 (Minn. 2004). If the component manufacturer/
supplier has superior knowledge about the component’s risks, it has a duty to relay that information to the 
intermediate purchaser. Id. A manufacturer/supplier of a non-dangerous component part can avoid both lia-
bility in negligence and strict liability for injuries resulting from the complete product’s use if the component 
part manufacturer did not design or build the completed product. The component part manufacturer/sup-
plier retains a duty to warn its direct purchasers but has no duty to warn the end consumer. Gray, 676 N.W.2d 
at 281. The component manufacturer/supplier discharges its duty to its buyer through adequate instructions 
for the component’s safe use and sufficient warnings regarding foreseeable unsafe uses. Id. at 280. If a gen-
uine factual dispute exists as to whether the component part is itself defective, then the jury decides if the 
component parts doctrine is applicable. Guggisberg v. Rockwell Int’l Corp., No. Civ. 00-1384, 2002 WL 505917, 
at *2–3 (D. Minn. March 31, 2002). However, a component part manufacturer/supplier may have a duty to 
warn if the manufacturer/supplier “exercised some control over the design of the final product.” Venmar 
Ventilation, Inc. v. Von Weise USA, Inc., Civil No. 07-3132 (JRT/FLN), 2009 WL 799610, at *3 (D. Minn. Mar. 
24, 2009).

Distributors

Under Minnesota law, a product distributor has a duty to warn of product defects if the distributor had 
knowledge of the products’ condition and the risks involved in that condition. Willmar Poultry Co. v. Carus 
Chem. Co., 378 N.W.2d 830, 835–36 (Minn. Ct. App. 1985); Hammond v. Compaq Comput. Corp., Civil No. 
06-1670 (JRT/FLN), 2009 U.S. Dist. Lexis 90245, at *21 (D. Minn. Sep. 29, 2009).

Retail Sellers

The duty to warn extends to retail sellers of products. See Marcon v. Kmart Corp., 573 N.W.2d 728, 730 
(Minn. Ct. App. 1998). A seller’s liability for failure to warn arises out of its duty to give both adequate 
instructions for the safe use of a product and sufficient warnings against reasonably foreseeable unsafe uses 
of a product. Gray, 676 N.W.2d at 274.

Employers

Under Minnesota law, an employee’s exclusive remedies against her employer for injuries sustained at the 
workplace are those afforded by the Minnesota Workers’ Compensation Act. See Minn. Stat. §176.031 (2018). 
Virtually all other employee legal claims against the employer, including failure to warn product liability 
claims, are preempted by the Workers’ Compensation Act. See, e.g., Knott v. AMFEC, Inc., Case No. 09-CV-
1098 (PJS/AJB), 2010 U.S. Dist. Lexis 110837, at *3 (D. Minn. Oct. 28, 2010); Schreyer v. Bandag, Inc., Case No. 
05-CV-1235 (PJS/JJG), 2007 U.S. Dist. Lexis 89248, at *3 (D. Minn. Dec. 5, 2007).

Was the Warning or Instruction Adequate?

Factors to Consider

Under Minnesota products liability law, the duty to warn includes a duty to provide “adequate instructions 
for the safe use of the product.” Gray, 676 N.W.2d at 274. In Gray, the Minnesota Supreme Court introduced 
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a three part test for determining the legal adequacy of a product warning. To be legally adequate, a product 
warning should:

1) attract the attention of those that the product could harm;

2) explain the mechanism and mode of injury; and

3) provide instructions on ways to safely use the product to avoid injury.

Id. at 274.

A manufacturer is held to the standard of an expert in the field and is expected to inform the public of 
those dangers inherent in its product “that the application of reasonable foresight would reveal.” Karjala v. 
Johns-Manville Prods. Corp., 523 F.2d 155, 159 (8th Cir. 1975) (applying Minnesota law) (internal citation 
omitted). This includes the manufacturer’s responsibility, as an expert, to keep informed of scientific knowl-
edge and discoveries in its applicable field. Id.; Huggins v. Stryker Corp., 932 F. Supp. 2d 972.

A good example of the application of the three factor test adopted in Gray is Thomson v. Hirano Tecseed 
Co., 371 F. Supp. 2d 1049 (D. Minn. 2005), rev’d on other grounds, 456 F.3d 805 (8th Cir. 2006). In Thomson, 
a worker suffered injury when her arm was pulled into and crushed by the rollers of a laminating machine. 
Id. at 1051–52. The court held that the manufacturer adequately warned of the hazards associated with using 
the laminator by providing an instruction manual and by placing a warning (“Danger, watch your hands and 
fingers”) on the enclosure where users would insert items into the laminator. Id. at 1054.

Determining the adequacy of a warning, like determining breach of duty or causation, is a fact issue for 
jury resolution. Germann v. F.L. Smithe Mach. Co., 395 N.W.2d 922, 924–25 (Minn. 1986). The Minnesota 
Practice Civil Jury Instruction Guides (CIVJIGs) provide five factors for a jury to consider when determining 
whether a manufacturer’s warnings or instructions were “reasonably adequate”:

1) The likelihood that harm would result from use of the product;

2) The seriousness of the harm that would result;

3) The cost and ease of providing [warnings or instructions] that would avoid the harm;

4) Whether the [warnings or instructions] are in a form the ordinary user could reasonably be 
expected to notice and understand;

5) Whether the manufacturer considered the scientific knowledge and advances in the field; and

6) [Any other factors].

4A Minn. Prac., Jury Instr. Guides—Civil CIVJIG 75.25 (6th ed. 2017).

These factors are non-exclusive (as the sixth factor suggests) allowing the jury to consider all applicable 
facts and circumstances in determining the adequacy of a warning in any particular case. Additionally, there 
must be a “direct causal nexus” between the allegedly inadequate warning and the injury. Kruszka v. Novar-
tis Pharm. Corp., 19 F. Supp. 3d 275 (D. Minn., 2014) (citing Tuttle v. Lorillard Tobacco Co., 377 F.3d 917 (8th 
Cir. 1987)).

Location of Warning (On Product or In Instructions); Content of Message—Conspicuousness

The Minnesota Practice Civil Jury Instruction Guides (CIVJIGs) instruct that “[w]hether the [warnings or 
instructions] are in a form the ordinary user could reasonably be expected to notice and understand” is 
among the factors a jury should consider in determining whether warnings or instructions were “reason-
ably adequate.”



6   Product Liability: Warnings, Instructions, and Recalls   Minnesota

Obvious Hazards

Minnesota law imposes no duty to warn of open and obvious dangers inherent in the use of a particular 
product. The cases reflect two complimentary schools of thought. First, courts have taken the position that 
there is no duty to warn of “dangers that are obvious to anyone.” Westerberg v. Sch. Dist. No. 792, 148 N.W.2d 
312, 317 (Minn. 1967); see also Holowaty v. McDonald’s Corp., 10 F. Supp. 2d 1078, 1085 (D. Minn. 1998); 27 
Minn. Prac. §4.4 (2017). Holowaty is one of the notorious coffee-burn cases where the plaintiff was severely 
burned when hot coffee spilt on her lap. The court concluded that even though the injuries to the plaintiff 
were more severe than would normally have been anticipated from spilt coffee on one’s skin, the danger was 
still open and obvious. Id. When dismissing the plaintiff’s failure to warn claim, the court observed that “[t]
he danger of the burns remains apparent, even if the degree of injury is more serious than contemplated.” Id.; 
see also Erickson v. Adolfson and Peterson, Inc., No. A06-2447, 2008 WL 223597, at *5 (Minn. Ct. App. Jan. 29, 
2008) (air handling manufacturer had no duty to warn construction worker of open and obvious danger of 
duct opening through which worker fell and was injured).

Alternatively, some Minnesota courts analyze failure to warn claims involving open and obvious dan-
gers through the prism of causation. If an open and obvious danger exists, it is unlikely that an allegedly 
inadequate product warning proximately caused an injury. See Balder v. Haley, 399 N.W.2d 77, 81–82 (Minn. 
1987). Balder involved a water heater that was obviously leaking gas, which exploded and injured the plain-
tiff. Id. at 78. Though the warning on the water heater was inadequate, the unmistakable smell of gas and 
the inherent risks posed by such a leak created an obvious danger that the plaintiff should have reasonably 
apprehended and avoided. Id. at 81–82. Because the lack of an adequate warning did not proximately cause 
the explosion, the Minnesota Supreme Court declined to hold the water heater’s manufacturer liable for the 
plaintiff’s injuries.

Accordingly, if a danger inherent in the reasonable use of a product is open and obvious, the manufac-
turer or seller is not liable for injuries resulting from that particular danger even if the product warnings did 
not adequately warn of the danger.

Reasonably Foreseeable Misuse

Under Minnesota law, a manufacturer’s duty regarding defective products extends to “anyone who is likely to 
be exposed to danger when the product is used in the manner for which the product was intended, as well as 
an unintended yet reasonably foreseeable use.” Holm v. Sponco Mfg., Inc., 324 N.W.2d 207, 212 (Minn. 1982). 
This duty includes the duty to warn against the risks of such unintended yet reasonably foreseeable uses. 
Parks v. Allis-Chalmers Corp., 289 N.W.2d 456, 460 (Minn. 1980).

Effect of Promotion

A manufacturer’s post-sale duty to warn can arise if the manufacturer continues to market, advertise or pro-
mote a product after becoming aware, post-sale, that the product presents safety risks. See Hodder v. Good-
year Tire & Rubber Co., 426 N.W.2d 826, 833 (Minn. 1988); Kociemba v. G.D. Searle & Co., 707 F Supp. 1517, 
1528–29 (D. Minn. 1989).

Overwarning

The U.S. Eighth Circuit Court of Appeals has noted the risk of providing incentives to “overwarning” when 
concluding that a Minnesota plaintiff’s failure to warn claim against a medical device manufacturer was 
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preempted by federal law. See Brooks v. Howmedica Int’l, Inc., 273 F.3d 785, 797 (8th Cir. 2001) (en banc). 
However, the overwarning concept has not otherwise received noteworthy attention from the Minnesota 
courts. See, e.g., Pinsonneault v. St. Jude Medical, Inc., 953 F. Supp .2d 1006 (D. Minn. 2013) (finding no duty 
to provide additional warnings on medical devices where the duty to warn under state law was preempted 
by federal law); Moretti v. Mutual Pharm. Co., 852 F. Supp. 2d 1114 (D. Minn. 2012 (finding state law failure 
warn to be preempted by federal labelling regulations).

Who Do You Have to Warn?
A manufacturer’s duty to warn extends to all reasonably foreseeable users. Hauenstein v. Loctite Corp., 347 
N.W.2d 272, 275 (Minn. 1984).

Sophisticated Users

In Minnesota, a supplier of a product has no duty to warn the user of the product, if the supplier knows or 
reasonably believes the user will realize the dangerous condition. Gray v. Badger Mining Corp., 676 N.W.2d 
268, 276–77 (Minn. 2004); Hill v. Wilmington Chem. Corp., 156 N.W.2d 898, 902–04 (Minn. 1968); Todalen v. 
U.S. Chem. Co., 424 N.W.2d 73, 79–80 (Minn. Ct. App. 1988), overruled on other grounds by Tyroll v. Private 
Label Chem., Inc., 505 N.W.2d 54, 62 (Minn. 1993). In such circumstances, the supplier’s failure to warn is not 
the proximate cause of any harm to the user because the sophisticated user was already aware of the dangers. 
Hill, 156 N.W.2d at 904. (This analysis ties closely to the “open and obvious hazard” analysis. See supra Sec-
tion 3.b). If the hazard is reasonably apparent to the user, either because it is obvious or because the user is 
“sophisticated”, there is no duty to warn.

In Gray, the Minnesota Supreme Court outlined the parameters of a related doctrine, the “sophisticated 
intermediary” doctrine, which is an amalgamation of the sophisticated user and learned intermediary doc-
trines. 676 N.W.2d at 277–78. The Court explained that when this defense is applicable, a product supplier has 
no duty to warn if: (1) the end user’s employer already understands the dangerousness of the products; or (2) 
the supplier provides adequate warnings and safety instructions to the employer. Id. However, in Gray the 
Court did not reach the issue of the applicability or scope of this doctrine. Id. at 278–79.

Bulk Supplier

When a bulk supplier of a product adequately warns its direct purchaser of product dangers, it also dis-
charges its duty to warn the product’s end user. Gray, 676 N.W.2d at 280 (citing In re Hoffman, 751 N.E.2d at 
848, 854–55).

Learned Intermediary

The learned intermediary doctrine provides a defense to manufacturers, although it is primarily limited to 
drug and medical device cases. Gray v. Badger Mining Corp., 676 N.W.2d at 275–76. To prevail on a warn-
ings claim against a manufacturer when there is a learned intermediary present, the plaintiff must prove 
that an alternate warning would have changed the intermediary’s advice or conduct, that the warning itself 
was inadequate, or that the warning was not effectively communicated to the intermediary. See Mulder v. 
Park Davis & Co., 181 N.W.2d 882, 885 (Minn. 1970; Lhotka v. Larson, 238 N.W.2d 870, 873–74 (Minn. 1976), 
Wehner v. Linvatech Corp., No. 06-CV-1709 JMR/FLN, 2008 WL 495525, at *4 (D. Minn. Feb. 20, 2008). When 
a learned intermediary either fails to follow the manufacturer’s warning or does not pass that warning on 
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to the consumer, the manufacturer cannot be liable because the intermediary’s conduct breaks the causal 
chain. Mulder, 181 N.W.2d at 885. Similarly, when the intermediary acknowledges that he or she was fully 
aware of the dangers of the product, a manufacturer’s insufficient warning cannot be the proximate cause of 
any injury to the plaintiff. Gray, 676 N.W.2d at 276; see also Perry v. Boston Sci. Family, No. 16-cv-137 (PJS/
HB), 2016 WL 10637082, at *5 (D. Minn. Dec. 1, 2016) (noting that a medical manufacturer may discharge its 
duty to warn by supplying the plaintiff’s physician with adequate warnings pursuant to the learned interme-
diary doctrine).

Law Regarding Drugs and Devices

See supra learned intermediary discussion.

Is It Always Necessary to Warn?
Under Minnesota law, there is generally “no duty to warn [of a product defect or danger] if the user knows or 
should know of potential danger.” Minneapolis Soc’y of Fine Arts v. Parker-Klein Assoc. Architects, 354 N.W.2d 
816, 821 (Minn. 1984), overruled on other grounds by Hapka v. Paquin Farms, 458 N.W.2d 683, 687 (Minn. 1990). 
In Minneapolis Society, architects approved the installation of glazed, ceramic brick on a building’s exterior, and 
then later claimed that the brick manufacturer was liable for failing to warn of the dangers of brick deterioration 
due to outside exposure. Id. at 821. The Minnesota Supreme Court concluded that the architects should have 
known that severe weathering could damage glazed brick curtain walls unless certain precautions were followed, 
and that it was common practice in the industry for the architect to consult with the manufacturer about the use 
of glazed brick on a building’s exterior—a measure that the architect appellants failed to take. Id. at 821. Under 
those circumstances, the Court concluded that the brick manufacturer had no duty to warn. Id. at 822.

The Minneapolis Society standard for common knowledge of dangers has been reiterated in numerous 
subsequent cases. See, e.g., Drager v. Aluminum Indus. Corp., 495 N.W.2d 879, 884 (Minn. Ct. App. 1993) (stat-
ing “a manufacturer has no duty to warn when the product user is aware of the risk”); Willmar Poultry Co. v. 
Carus Chem. Co., 378 N.W.2d 830, 835 (Minn. Ct. App. 1985) (holding “[a] manufacturer has no duty to warn 
when a user or operator is aware of the dangers of a product”). In Drager, the court held that a window screen 
manufacturer was not liable for the injuries of a child who leaned against one of the manufacturer’s screens 
and fell from a second story window. 495 N.W.2d at 884–85. Citing favorably to Egan v. Krueger, 135 A. 811, 812 
(N.J. 1927), the court agreed that “[a] screen in a window, obviously and of common knowledge, is not placed 
there for the purpose of keeping persons from falling out of a window.” Id. at 884 (emphasis added).

In sum, under Minnesota law, if the danger associated with a product is, or should be, commonly known 
to the user, there is no duty to warn of that danger. The standard is subjective and based on the specific 
knowledge of the individual or the class in which that individual falls. See, e.g., Dahlbeck v. DICO Co., Inc., 
355 N.W.2d 157, 163 (Minn. Ct. App. 1984) (“The adequacy of a warning ‘cannot be evaluated apart from the 
knowledge and expertise of those who may reasonably be expected to use or otherwise come in contact with 
the product…”) (quoting Martinez v. Dixie Carriers, Inc., 529 F.2d 457, 465–66 (5th Cir. 1976)). This analysis 
ties into the analysis regarding warnings to a sophisticated user. See supra discussion on sophisticated users.

Is There a Heeding Presumption in Minnesota?
In Kallio v. Ford Motor Co., 407 N.W.2d 92, 99–100 (Minn. 1987), the Minnesota Supreme Court left open the 
question of whether there is a heeding presumption in Minnesota. Following Kallio, Minnesota courts have 
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declined to issue requested heeding presumption jury instructions, stating that if a heeding presumption 
applies, it would only apply if there is evidence that the plaintiff read and heeded any existing warnings—
evidence that was lacking in the fact scenarios presented. Ramstad v. Lear Siegler Divers. Holdings Corp., 836 
F. Supp. 1511, 1516 (D. Minn. 1993); Yennie v. Dickey Consumer Prod. Inc., No. C1-00-89, 2000 WL 1052175, at 
*1–2 (Minn. Ct. App. Aug. 1, 2000). Cf., Lindsay v. St. Olaf Coll., No. A06-2461, 2008 WL 223661, at *5 (Minn. 
Ct. App. Jan. 29, 2008) (manufacturer owed no duty to warn where plaintiff admitted that he could not 
remember reading the product’s warning and he “would not have acted differently had he read an ‘adequate’ 
warning.”); but see Schilf v. Eli Lilly & Co., 687 F.3d 947 (8th Cir. 2012) (finding a genuine issue of material 
fact regarding causation where a physician may have heeded an adequate warning and declined to prescribe 
a certain drug); Bonander v. Breg, Inc., No. 09-2795 (JRT/JJK), 2012 WL 4128386, at *4 (D. Minn. Sep. 18, 
2012) (finding a genuine issue of material fact regarding causation where a plaintiff did not read the medical 
device manufacturer’s instructions but may have heeded an adequate warning had one been provided in a 
“Dear Doctor” letter)

What Defenses Are Available to those within the Chain of Distribution?

Manufacturer

There are not any defenses that apply exclusively to manufacturers of a product. Generally, if an unsafe use 
is unforeseeable, the manufacturer has no duty to warn. Germann v. F.L. Smithe Mach. Co., 395 N.W.2d 922, 
924 (Minn. 1986). Likewise, if the manufacturer had no knowledge of a defect before the product left its 
control, and should not have reasonably known of the defect, there is no duty to warn. Balder v. Haley, 399 
N.W.2d 77, 81 (Minn. 1987). As with other product claims, a manufacturer can also assert defenses such as 
product alteration, assumption of risk, and comparative fault.

Bulk Suppliers

In Gray v. Badger Mining Corp., 676 N.W.2d 268, 280 (Minn. 2004), the Minnesota Supreme Court recognized 
the applicability of the bulk supplier defense. Therefore, when a bulk supplier of a product adequately warns 
its direct purchaser of product dangers, it also discharges its duty to warn the product’s end user. Id. (citing 
In re Hoffman v. Houghton Chem. Corp., 751 N.E.2d 848, 854–55 (Mass. 2001)). The justification for the bulk 
supplier defense is that bulk suppliers, by the very nature of their distribution methods (i.e., supplying in 
bulk to intermediate links in the distribution chain), are unable to know or identify end users. Gray, 676 
N.W.2d at 280.

Distributors and Sellers

Minnesota Statutes limit the liability of entities that merely distributed or sold the product. Minn. Stat. 
§544.41. Specifically, the “middleman” or “innocent seller” statute, Minn. Stat. §544.41, states that upon the 
filing an affidavit identifying the manufacturer, the court “shall” dismiss strict liability tort claims against 
the non-manufacturing defendant. The statute provides exceptions when the manufacturer cannot be served 
or cannot satisfy a judgment. Minn. Stat. §544.41. Upon receipt of the affidavit identifying the manufacturer, 
“due diligence shall be exercised by the plaintiff in filing a lawsuit and obtaining jurisdiction over the man-
ufacturer.” Minn. Stat. §544.41, subd. 2. See also In re Shigellosis Litig. v. Sunridge Farms, Inc., 647 N.W.2d 1, 
6–7 (Minn. Ct. App. 2002). The policy behind the statute is to relieve mere sellers and others in the chain of 
distribution that had no input in the design or manufacture of allegedly defective products. See In re Shig-
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ellosis Litig., 647 N.W.2d at 6 (“The seller’s-exception statute… tempers the harsh effect of strict liability as 
it applies to passive sellers, while ensuring that a person injured by a defective product can recover from a 
viable source.”); Masepohl v. Am. Tobacco Co., 974 F. Supp. 1245 (D. Minn. 1997) (“The Distributors merely 
receive [the product] from the [manufacturer] and distribute [it], unopened and unaltered, to retailers and 
thus epitomize the passive middleman as defined by section 544.41.”). See also Szanto v. Target Corp., Nos. 
A09-109, A09-841, 2010 WL 346297, at *10 (Minn. Ct. App. Feb. 10, 2010) (no strict liability claim against 
retailer that had no control of design or manufacture of alleged defective eye drops).

Retailers

A seller’s liability for failure to warn arises out of its duty to give both adequate instructions for the safe 
use of a product and sufficient warnings against reasonably foreseeable unsafe uses of a product. Gray, 676 
N.W.2d at 274. To be legally adequate, the warning should: (1) attract the attention of those that the product 
could harm; (2) explain the mechanism and mode of injury; and (3) provide instructions on ways to safely 
use the product to avoid injury. Id. If a manufacturer informs the seller that the existing warning is inade-
quate, the seller then has a duty to provide a revised adequate warning. Erickson by Bunker v. Am. Honda 
Motor Co., 455 N.W.2d 74, 78 (Minn. Ct. App. 1990). Thus, it is a defense to a warnings claim for a retailer to 
claim the use was not foreseeable and/or that the retailer had no reasonable basis for knowing that the warn-
ings were inadequate.

Is an Expert Required on Warning Issues?
Not necessarily. “‘The necessity of expert testimony in a failure to warn case turns on the complexity of the 
subject matter.’” Quist v. Sunbeam Prod., Inc., Civil No. 08-5261 (DWF/AJB), 2010 WL 1665254, at *4 (D. 
Minn., Apr. 22, 2010) (quoting Menz v. New Holland N. Am., Inc., 507 F.3d 1107, 1111 (8th Cir. 2007)). If the 
issue is one within common knowledge, no expert testimony is required. Reider v. City of Spring Lake Park, 
CX-92-1940, 1993 WL 107766, at *1 (Minn. Ct. App. April 13, 1993) (citing Hanson v. Christensen, 145 N.W.2d 
868, 877 (Minn. 1966)).

By contrast, “[e]xpert opinion is required to establish causation when the issue is ‘outside the realm of 
common knowledge.’” Szanto v. Target Corp., Nos. A09-109, A09-841, 2010 WL 346297, at *8 (Minn. Ct. App. 
Feb. 10, 2010) (quoting Gross v. Victoria Station Farms, Inc., 578 N.W.2d 757, 762 (Minn. 1998)). See also In re 
Viagra Prod. Liab. Litig., 658 F. Supp. 2d 950, 968 (D. Minn. 2009) (“In this case involving complicated ques-
tions of medical causation, Plaintiffs must show both general and specific causation by expert testimony.”); 
Willert v. Ortho Pharm. Corp., 995 F. Supp. 979, 983 (D. Minn. 1998) (“Where the question involves obscure 
and abstruse medical factors such that the ordinary lay-man cannot reasonably possess well-founded knowl-
edge of the matter…there must be expert testimony that the thing alleged to have caused the result not only 
might have done so, but in fact did cause it.”) (Internal quotation omitted). In such cases involving issues of 
complex medical causation, lack of expert testimony mandates dismissal of product liability claims; includ-
ing failure to warn claims. See Szanto, 2010 WL 346297, at *10; In re Viagra, 658 F. Supp. 2d at 968; Willert v. 
Ortho Pharm. Corp., 995 F. Supp. at 983.

Has the Duty to Warn Been Preempted with Respect to Any Product in Minnesota?
The applicable preemptions are only the standard federal and regulatory preemptions. The Minnesota courts 
and Legislature have not preempted the need for warnings on specific products.
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POST-SALE DUTIES

Under Minnesota products liability law, a continuing duty to warn of dangers associated with the use of a 
product arises only in “special circumstances.” See Hodder v. Goodyear Tire & Rubber Co., 426 N.W.2d 826, 
833 (Minn. 1988). In Hodder, the manufacturer continued to make the product at issue for over ten years 
after it became aware that explosions could result from the product’s anticipated use. Id. at 833. Upon ceasing 
to manufacture the product, the manufacturer continued to market it for another eight years and continued 
to service the product and sell compatible components until the plaintiff’s injury, which occurred yet another 
four years thereafter. Id. Thus, the manufacturer’s involvement with the product after it became aware of the 
possibility of serious injury continued for over 20 years before the plaintiff was injured. Id. Additionally, the 
prior injuries suffered as a result of the product’s use (of which the manufacturer was fully aware) were sig-
nificant and sometimes fatal. Id. Finally, the Court noted that the manufacturer in Hodder undertook a duty 
to warn. Id. Under these special circumstances, the Court held, the imposition of a post-sale duty to warn 
was appropriate. Id.

Although the imposition of a post-sale duty to warn under Minnesota law is limited to special circum-
stances, it is not rare. See Gardner v. Brillion Iron Works, Inc., 120 F. Supp. 3d 928 (D. Minn. 2014). In Great 
Northern Insurance Co. v. Honeywell International, Inc., the Minnesota Supreme Court reaffirmed the princi-
ple that a post-sale duty to warn should only be imposed on sellers in special circumstances and adopted the 
Restatement (Third) of Torts: Products Liability §10. 911 N.W.2d 510 (Minn. 2018). Section 10 is a negligence 
standard that outlines factors for when a reasonable person in the seller’s position would have provided a 
warning. Section 10 provides that a reasonable person in the seller’s position would provide a post-sale warn-
ing if:

1. the seller knows or reasonably should know that the product poses a substantial risk of harm to per-
sons or property; and

2. those to whom a warning might be provided can be identified and can reasonably be assumed to be 
unaware of the of the risk of harm; and

3. a warning can be effectively communicated to and acted on by those to whom a warning might be 
provided; and

4. the risk of harm is sufficiently great to justify the burden of providing a warning.

Id. A Plaintiff must establish each factor for the duty to attach. The Court in Great Northern praised the 
Restatement for identifying conjunctive factors that would reduce the confusion that arose from the fact-in-
tensive and case-by-case application of Hodder. Great N. Ins. Int’l. Co., 911 N.W.2d 510 (Minn. 2018).
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