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Mississippi

By Mary Clay W. Morgan and Laura Welikson

What Is the Scope of the Duty to Warn in Mississippi?
The Mississippi Product Liability Act (MPLA) governs all product liability actions, including claims against 
a manufacturer, designer, or seller of a product alleging that the product “failed to contain adequate warn-
ings or instructions.” Miss. Code Ann. §11-1-63(a)(i)(2). The MPLA defines the scope of required warnings. 
To recover under the MPLA, a plaintiff must prove the product’s inadequate warning rendered the product 
“unreasonably dangerous to the user and consumer,” and that the “defective and unreasonably dangerous 
condition of the product proximately caused the damages for which recovery is sought.” Id. at §11-1-63(a)
(ii–iii).

A manufacturer, designer, or seller has no duty to warn of a hazard unless, “at the time the product left 
[its] control…[it] knew or…should have known about the danger that caused the damage for which recovery 
is sought and that the ordinary user or consumer would not realize its dangerous condition.” Id. at §11-1-63 
(c)(i). A manufacturer, designer, or seller is not obliged to warn of a hazard that is, or should be, open and 
obvious to the user. Id. at §11-1-63(e).

The MPLA was amended in 2014 by the Mississippi legislature. See MS LEGIS 383 (2014), 2014 Miss. 
Laws Ch. 383 (H.B. 680) (effective July 1, 2014). Significantly, the legislature added “designer” throughout the 
statute, expanding the scope of defendants to which the statute applies to include manufacturers, sellers, and 
designers of products. The amendment was in response to Lawson v. Honeywell International, Inc., 75 So. 3d 
1024, 1027–29 (Miss. 2011), which held that that a “mere designer” was not covered by the MPLA. Because of 
this gap, plaintiffs could pursue products claims against designers under common law theories, such as neg-
ligence without any of the protections afforded to manufacturers and sellers under the MPLA. See id. at 1030. 
Under the current version of the MPLA, designers are afforded the same protections from actions in common 
law as manufacturers and sellers of products.

Additionally, the Mississippi legislature amended the introductory paragraph of the statute to clarify 
the scope of claims to which the MPLA applies. Before the amendment, the MPLA applied in any action for 
damages caused by a product except for commercial damage to the product itself.” The Mississippi legislature 
added a clause specifying that the MPLA applies “in any action for damages caused by a product, including, 
but not limited to, any action based on a theory of strict liability in tort, negligence or breach of implied war-
ranty except for commercial damage to the product itself.” Miss. Code Ann. §11-1-63 (emphasis added).

What Types of Factors go into the Adequacy of Warning?
The MPLA defines an adequate warning as “one that a reasonably prudent person in the same or similar cir-
cumstances would have provided with respect to the danger and that communicates sufficient information 
on the dangers and safe use of the product…” Miss. Code Ann. §11-1-63(c)(ii). The adequacy of a warning is 
judged from the perspective of a person with the knowledge of the product’s ordinary consumer. Id. Thus, 
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with respect to drugs or medical devices intended to be used under the supervision of a medical professional, 
courts judge the adequacy of the warning from the perspective of a medical professional with a higher degree 
of specialized knowledge. Id. “The issue of a warning’s adequacy is factual and usually will be resolved by the 
trier of fact.” Wyeth Laboratories, Inc. v. Fortenberry, 530 So. 2d 688, 692 (Miss. 1988).

Is It Always Necessary to Warn?

Is It Necessary To Warn About Commonly Known Dangers?

The manufacturer, designer, or seller shall not be liable if the danger posed by the product is known or should 
have been known to the user or consumer of the product. Miss. Code Ann. §11-1-63(c)(i). If the hazard posed 
by the product is such that an ordinary consumer should have “realize[d] its dangerous condition,” there is 
no duty to warn. Id.

Is There a Duty to Warn of Open and Obvious Dangers?

The MPLA codifies the “open and obvious” defense to a failure to warn claim. Miss. Code Ann. §11-1-63(e).

Under the MPLA:
the manufacturer, designer, or seller shall not be liable if the danger posed by the product is known or 
is open and obvious to the user or consumer of the product, or should have been known or open and 
obvious to the user or consumer of the product, taking into account the characteristics of, and the ordi-
nary knowledge common to, the persons who ordinarily use or consume the product.

Id. The open and obvious defense is not an absolute bar to a plaintiff’s recovery, but is a factor the jury may 
consider in determining if a product is unreasonably dangerous. Palmer v. Volkswagen of Am., Inc., 905 So. 
2d 564, 580 (Miss. Ct. App. 2003), aff’d in part and rev’d in part, remanded 904 So. 2d 1077 (Miss. 2005); see 
also Hageney v. Jackson Furniture of Danville, 746 So. 2d 912, 925–26 (Miss. Ct. App. 1999).

Is It Necessary to Warn About Unavoidably Unsafe Products

The manufacturer, designer, or seller of an unavoidably unsafe product must provide an adequate warning 
under the MPLA, like the manufacturer, designer, or seller of any other product. See Miss. Code Ann. §11-
1-63(a)(i)(2). If an unavoidably unsafe product is properly marketed with an adequate warning, the man-
ufacturer or seller will not be held liable for unfortunate consequences attending their use. See Bennett v. 
Madakasira, 821 So. 2d 794, ¶¶56–57 (Miss. 2002) (noting that certain products are unavoidably unsafe, but 
still useful and desirable products).

Is There a Heeding Presumption in Mississippi?
A plaintiff bears the burden of proving that, if an adequate warning had been supplied, the plaintiff would 
have heeded the warning. See Estate of Hunter v. General Motors Corp., 729 So. 2d 1264, 1277 (Miss. 1999); 
Thomas v. Hoffman-LaRouche, Inc., 949 F.2d 806, 814 (5th Cir. 1992) (to prove failure to warn claim, the 
plaintiff must establish that alternative warning would have prevented the treating physician from admin-
istering drug); Austin v. Will-Burt Co., 361 F.3d 862, 869–70 (5th Cir. 2004) (holding the plaintiff asserting 
claim of failure to warn under the MPLA “clearly has the burden to prove that the claimed failure to ade-
quately warn was a proximate cause” of the injury); Wolf v. Stanley Works, 757 So. 2d 316, 323 (Miss. Ct. 
App. 2000) (holding the plaintiff must present evidence that “desired warning would have had any causative 
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impact” to recover for failure to warn under the MPLA). There is no presumption that an adequate warning 
would have been followed.

What Defenses Are Available to those within the Chain of Distribution?

The Manufacturer

The learned intermediary doctrine protects manufacturers of prescription drugs and medical devices from 
liability for failure to warn once the manufacturer provides an adequate warning to the prescribing physician 
or other medical professional. Miss. Code Ann. §11-1-63(c)(ii); see also Coleman v. Danek Med. Inc., 43 F. 
Supp. 2d 637, 646 (S.D. Miss. 1999) In Coleman, the surgeon who implanted an orthopedic device was spe-
cifically aware of the risk that formed the basis of the plaintiff’s damages and had disclosed that risk to the 
plaintiff. Id. Thus, the manufacturer of the device was not liable for failure to warn the plaintiff of that risk, 
even though the manufacturer’s written warnings did not mention the device’s use for the specific purpose 
that was the subject of the plaintiff’s complaint. Id.

Bulk Suppliers

A bulk seller that sells a product to another manufacturer or distributor, which in turn packages and sells 
the product to the public, is required only to warn the intermediate distributor, and not each individual con-
sumer, of dangers associated with the product. However, the bulk seller’s reliance upon the intermediate dis-
tributor must be reasonable, and it fulfills its duty to the ultimate consumer only if it ascertains (1) that the 
distributor to which it sells is adequately trained; (2) that the distributor is familiar with the properties of the 
product and the safe methods of handling it; and (3) that the distributor is capable of passing this knowledge 
to the consumer. Little v. Liquid Air Corp., 952 F. 2d 841, 850–51 (5th Cir. 1992); see also Swan v. I.P., Inc., 613 
So. 2d 846, 851 (Miss. 1993) (“[A] manufacturer’s duty to warn may be discharged by providing information 
to a third person upon whom it can reasonably rely to communicate the information to the ultimate users of 
the product or those who will be exposed to its hazardous effects.”).

Distributors and Retailers

The MPLA includes a codification of the innocent seller defense. A seller or designer of the product, other 
than the manufacturer:

shall not be liable unless the seller or designer exercised substantial control over that aspect of the 
design, testing, manufacture, packaging or labeling of the product that caused the harm for which 
recovery of damages is sought; or the seller or designer altered or modified the product, and the alter-
ation or modification was a substantial factor in causing the harm for which recovery of damages is 
sought; or the seller had actual or constructive knowledge of the defective condition of the product at 
the time he supplied the product. It is the intent of this section to immunize innocent sellers who are 
not actively negligent, but instead are mere conduits of a product.

Miss. Code Ann. §11-1-63(h). See also Holifield v. City Salvage, Inc., 230 So. 3d 736, 737 (Miss. Ct. App. 2017) 
(upholding summary judgment granted to drywall supplier based on innocent seller defense).

If a product seller meets the above definition of an “innocent seller,” the manufacturer must indemnify 
the product seller. Miss. Code Ann. §11-1-63(g)(i). In order to be indemnified, the seller or designer must give 
the product manufacturer notice of the suit within 90 days of service of the plaintiff’s complaint on the seller. 
Id. at §11-1-63(g)(ii).
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Do Component Part Manufacturers Have a Duty to Warn?
The Mississippi Supreme Court has not yet applied the MPLA to a failure to warn claim against the seller of a 
component part that is incorporated into a final product by a different manufacturer. However, Mississippi’s 
adoption of the analogous bulk supplier doctrine indicates that a component part manufacturer’s reasonable 
reliance on the final product manufacturer to provide an adequate warning should shield the component 
supplier from liability.

What Role Does the Learned Intermediary Doctrine Play in Mississippi?
As described above, the learned intermediary doctrine is codified in the MPLA. Miss. Code Ann. §11-1-63(c)
(ii). The doctrine protects manufacturers of prescription drugs and medical devices from liability for failure 
to warn once the manufacturer provides an adequate warning to the prescribing physician or other medical 
professional. Id.

Is It Possible to Delegate the Duty to Warn to Third Parties, such as Employers?
Under the learned intermediary and bulk supplier doctrines discussed above, manufacturers may reasonably 
rely on third persons to warn the ultimate user of a product. See Swan v. LP., Inc., 613 So. 2d 846, 851 (Miss. 
1993) (“[A] manufacturer’s duty to warn may be discharged by providing information to a third person upon 
whom it can reasonably rely to communicate the information to the ultimate users of the product or those 
who will be exposed to its hazardous effects.”).

Is It Necessary to Warn the Sophisticated User?
The sophisticated user doctrine provides that a manufacturer or distributor of a product is not liable for 
failure to warn the user of a particular danger that the user knows or reasonably may be expected to know 
exists. Little v. Liquid Air Corp., 952 F. 2d 841, 851 (5th Cir. 1992); see also Union Carbide Corp. v. Nix, Jr., 142 
So. 3d 374, 386 –87 (Miss. 2014).

Is an Expert Required on Warning Issues?
There is no statutory or common law requirement of expert testimony on the adequacy of warnings.

Nevertheless, experts are frequently involved in products liability cases, particularly where design-de-
fect claims are involved. A feasible design alternative is an essential element of a design-defect claim. 
See Miss. Code Ann. §11–1–63(f)(ii). Expert testimony is often critical, if not essential, in proving this 
element. Accordingly, some federal district courts in Mississippi “have held that expert testimony is gen-
erally required to prove a claim under the MPLA.” Brown v. Ford Motor Co., 121 F. Supp. 3d 606, 612 (S.D. 
Miss. 2015).

Is There a Post-Sale Duty to Warn?
The Mississippi Court of Appeals has declined to impose a post-sale duty to warn, absent the creation of such 
a duty by the legislature. Palmer v. Volkswagen of Am., Inc., 905 So. 2d 564, 601–02 (Miss. Ct. App. 2003), 
aff’d in part and rev’d in part, remanded 904 So. 2d 1077 (Miss. 2005). As the Palmer court stated:
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[t]he plain meaning of the MPLA’s language is that the statute imposes liability on the manufacturer or 
seller for warnings that were inadequate at the time of sale, not for warnings that became inadequate at 
some later time. Therefore, it appears that there is no post-sale duty to warn under the statute.

Id. at 601 (citing Phillip L. McIntosh, Tort Reform in Mississippi: An Appraisal of the New Law of Products 
Liability, Part II, 17 Miss. C.L. Rev. 277, 307 (1997)).

Has the Duty to Warn Been Preempted with Respect to Any Product in Mississippi?
The labeling requirements of the Federal Hazardous Substance Act preempt failure to warn claims involving 
products governed by the Act. 15 U.S.C. §§1261–1278; Pollard v. Sherwin Williams Co., 955 So. 2d 764, 774 
(Miss. 2007) (holding that claims for failure to warn after the 1966 effective date of the FHSA preemption 
provision are preempted; pre-1966 failure to warn claims and post-1966 claims that a product was mis-
branded under the Act or under theories unrelated to the product’s label are not preempted). The labeling 
requirements of the Federal Insecticide, Fungicides and Rodenticide Act also preempt a state law failure to 
warn claim. 7 U.S.C.A. §136v (2000); see also Hart v. Bayer Corp., 199 F. 3d 239, 244 (5th Cir. 2000) (the court 
noted that FIFRA does not completely preempt all state or local regulations of pesticides and does not extend 
to non-labeling common law causes of action). The labeling requirements for generic drugs under the Drug 
Price Competition and Patent Term Restoration Act, 98 Stat. 1585, commonly called the Hatch–Waxman 
Amendments, preempt state-law failure to warn claims. See Mut. Pharm. Co. v. Bartlett, 570 U.S. 472, 476 
(2013); PLIVA, Inc. v. Mensing, 564 U.S. 604, 617–19 (2011); see also Lashley v. Pfizer, Inc., 750 F.3d 470, 474 
(5th Cir. 2014).

Has the Restatement (Third) Been Adopted in Mississippi?
The Restatement (Third) has been cited with approval in a few cases. See Williams v. Bennet, 921 So. 2d 
1269, 1275 (Miss. 2006); Harrison v. B.F. Goodrich Co., 881 So. 2d 288, 292–93 (Miss Ct. App. 2004). How-
ever, in the area of post-sale duty to warn, the Mississippi Court of Appeals declined to follow the Restate-
ment (Third) of Torts on an issue that had not been addressed by the Mississippi Legislature or Mississippi 
Supreme Court. Palmer, 905 So. 2d 564, 601 (Miss. Ct. App. 2003).
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