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PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Missouri?
In Missouri, a cause of action for products liability1 has been available for many years in some form under 
the common law. See Keener v. Dayton Electric Manufacturing Co., 445 S.W.2d 362 (Mo. 1969) (adopting rule 
of strict tort liability as set forth in Section 402A of Restatement (Second) of Torts) and Morris v. Shell Oil Co., 
467 S.W.2d 39 (Mo. 1971) (adopting rule of negligent failure to warn as set forth in Section 388 of Restate-
ment (Second) of Torts). However, in 1987, the Missouri General Assembly defined and codified the common 
law cause of action for strict products liability consistent with Section 402A. Missouri Revised Statute Sec-
tion 537.760 provides:

As used in sections 537.760 to 537.765, the term “products liability claim” means a claim or portion of a 
claim in which the plaintiff seeks relief in the form of damages on a theory that the defendant is strictly 
liable for such damages because:

(1) The defendant, wherever situated in the chain of commerce, transferred a product in the course 
of his business; and

(2) The product was used in a manner reasonably anticipated; and

(3) Either or both of the following:

(a) The product was then in a defective condition unreasonably dangerous when put to a reason-
ably anticipated use, and the plaintiff was damaged as a direct result of such defective condi-
tion as existed when the product was sold; or

(b) The product was then unreasonably dangerous when put to a reasonably anticipated use 
without knowledge of its characteristics, and the plaintiff was damaged as a direct result of 
the product being sold without an adequate warning.

Currently, a plaintiff may choose to bring a products liability design defect or failure to warn case under 
a negligence theory pursuant to Section 388 of the Restatement (Second) of Torts, or as an action for strict 
liability pursuant to RSMo §537.760, et seq. Thompson v. Brown & Williamson Tobacco Corp., 207 S.W.3d 76, 
107 (Mo. Ct. App. W.D. 2006) (citing Morris v. Shell Oil Co., 467 S.W.2d 39 (Mo. 1971) and Nesselrode v. Exec-
utive Beechcraft, Inc., 707 S.W.2d 371, 383 (Mo. 1986) (other citation omitted)). The defendant’s standard of 
care, knowledge and fault are relevant considerations in a negligence claim, but under strict tort liability, the 
defendant may be found liable without regard to his knowledge or conduct. Id. The current typical practice of 

 1 Although often referred to nationally as “product liability,” Missouri statutes refer to this area of law as “prod-
ucts liability.” As this chapter focuses specifically on Missouri law, the authors have opted to use the Mis-
souri nomenclature.



2   Product Liability: Warnings, Instructions, and Recalls   Missouri

Missouri plaintiffs is to bring both negligence and strict liability claims in the alternative, ultimately electing 
to submit only the strict liability theory to the jury. Id.

Relationship between Duty to Warn and Duty of Safe Design

As the Missouri Supreme Court recently described,
Design defect and failure to warn theories constitute distinct theories aimed at protecting consumers 
from dangers that arise in different ways. For example, design defect theories address the situation in 
which a design is itself inadequate, rendering the product unreasonably dangerous without regard to 
whether a warning is given—such as a lawn mower designed without a guard or deflector plate. But 
many products that otherwise might be dangerous can be used safely if adequate instructions for use 
are given and if warnings of dangers are adequate. Failure to warn claims are concerned with how a 
lack of warning about a product, and the user’s resultant lack of knowledge about the product’s dangers 
or safe use, may give rise to an unreasonable danger to the consumer. In such a case, it would not be 
inconsistent for a jury to find that a product’s design is not unreasonably dangerous in itself but that, 
without an accompanying warning imparting knowledge of the product’s dangerous characteristics or 
safe use, the otherwise non-defective product is unreasonably dangerous.

Moore v. Ford Motor Co., 332 S.W.3d 749, 757 (Mo. 2011) (citations and internal punctuation omitted).

Theories of Liability (Including Restatement)

As noted above, in Missouri, a plaintiff may bring failure to warn claims under either strict liability or negli-
gence theories.

The elements of a cause of action for strict liability-failure to warn are: (1) defendant sold the product 
in question in the course of defendant’s business; (2) the product was unreasonably dangerous at the time 
of sale when used as reasonably anticipated without knowledge of its characteristics; (3) the defendant did 
not give adequate warning of the danger; (4) the product was used in a reasonably anticipated manner; and 
(5) plaintiff was damaged as a direct result of the product being sold without an adequate warning. Tune 
v. Synergy Gas Corp., 883 S.W.2d 10, 13 (Mo. 1994) (citing Nesselrode, 707 S.W.2d at 382); see also Pitman v. 
Ameristep Corp., 208 F.Supp.3d 1053, 1061-62 (E.D. Mo. 2016).2 “The concept of reasonably anticipated use, 
however, includes misuse and abnormal use which are objectively foreseeable.” Nesselrode, 707 S.W.2d at 381. 
In order for a plaintiff to succeed on a failure to warn claim, particularly the element of damages, he must 
specifically show that “a plaintiff would have heeded the warning and altered his behavior if an adequate 
warning existed.” Poage v. Crane Co., 523 S.W.3d 496, 511 (Mo. Ct. App. E.D. 2017).

As to claims under a negligence theory, “Missouri has long recognized that a manufacturer has the duty 
to warn ultimate users of its products or articles which are inherently dangerous or are dangerous because 
of the use to which they are put.” Thompson, 207 S.W.3d at 98 (citations omitted). As the Missouri Supreme 
Court ruled in Orr v. Shell Oil Co., 177 S.W.2d 608, 612 (Mo. 1943):

 2 When instructing a jury, Missouri Courts strictly adhere to The Missouri Approved Jury Instructions (MAI). The 
instruction form for strict liability cases is MAI 25.05 (Verdict Directing—Strict Liability—Failure to Warn).

  However, many states’ law regarding failure to warn are substantially different than that of Missouri, in which fail-
ure to warn “is not predicated upon the existence of knowledge or fault.” Hill v. Air Shields, Inc., 721 S.W.2d 112,117 
(Mo. App. E.D. 1986). In instances where MAI 25.05 does not accurately set forth the failure to warn law of another 
applicable state, the jury should be instructed with language from the applicable state’s jury instructions. 
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The rule is now well settled that a duty is imposed upon the one who furnishes an article which he 
knows, or ought to know, to be peculiarly dangerous to give notice of its character or bear the natu-
ral consquences [sic] of his failure to do so. This rule originated as an exception to the general rule 
of non-liability where no privity of contract exists, and was applied in cases involving injuries from 
poisonous drugs, chemicals, explosives or articles inherently dangerous to person or property. The 
rule has been extended to cover articles not only inherently dangerous in their nature, but dangerous 
because of the use to which they are to be put by whoever may use them for the purpose intended. … 
The basis of liability is not in contract but arises from a social responsibility to use due care to avoid 
injuring those persons likely to be injured if such care is not used.

Id. (internal citations omitted).

In Morris v. Shell Oil Co., the Missouri Supreme Court adopted the elements for a negligent failure to 
warn claim found in Section 388 of the Restatement (Second) of Torts:

One who supplies directly or through a third person a chattel for another to use is subject to liability to 
those whom the supplier should expect to use the chattel with the consent of the other or to be endan-
gered by its probable use, for physical harm caused by the use of the chattel in the manner for which 
and by a person for whose use it is supplied, if the supplier

(a) knows or has reason to know that the chattel is or is likely to be dangerous for the use for which 
it is supplied, and

(b) has no reason to believe that those for whose use the chattel is supplied will realize its dangerous 
condition, and

(c) fails to exercise reasonable care to inform them of its dangerous condition or of the facts which 
make it likely to be dangerous.

467 S.W.2d at 42.3

In a failure to warn case, the focus is on what the manufacturer knew, as opposed to the product itself. 
By contrast, strict liability for a product’s defect is primarily concerned with the product and its condition at 
the time of sale, not the manufacturer. Johnson v. Auto Handling Corp., 523 S.W.3d 452, 466 (Mo. banc 2017). 
In Rodriguez v. Suzuki Motor Corp., the Missouri Supreme Court refused to adopt the Restatement (Third) of 
Torts: Products Liability Section 2b. Rather, Missouri requires the following elements to be proven to succeed 
on a strict liability case alleging product defect: (1) the defendant sold the product in the course of the defen-

 3 In regard to products liability claims grounded in negligence, the jury instruction depends on whether the defen-
dant is the product manufacturer/designer or some other supplier in the stream of commerce.

  For manufacturers and designers, Missouri Approved Instruction (MAI) 25.09 (Verdict Directing—Products Liabil-
ity—Negligent Manufacture, Design, or Failure to Warn) should be used.  

  For suppliers of products other than manufacturers and designers, there are two possible MAIs to use for negligent 
failure to warn claims. The choice of submitting the instruction depends on which Restatement section the plain-
tiff’s theory relies, but is ultimately determined by the trial court. “Sections 388 and 392, Restatement (Second) of 
Torts (1965) were approved in Morris v. Shell Oil Co., 467 S.W.2d 39, 42 (Mo. 1971) and Ridenhour v. Colson Caser 
Corp., 687 S.W.2d 938, 945 (Mo.App. 1985), respectively. Each Restatement section has different substantive ele-
ments.” Committee Comment (1995 New) to MAIs 25.10(A) and (B). Each MAI requires some form of actual or con-
structive notice of a dangerous condition on the part of the supplier.
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dant’s business; (2) the product was then in a defective condition4 unreasonably dangerous when put to a 
reasonably anticipated use; (3) the product was used in a manner reasonably anticipated; and (4) the plaintiff 
was damaged as a direct result of the defective condition that existed when the product was sold. See Rodri-
guez v. Suzuki Motor Corp., 996 S.W.2d 47, 65 (Mo. banc 1999).5

In the alternative, or in addition, a plaintiff may pursue a negligent design defect cause of action which 
includes as elements: (1) the defendant manufactured or designed the product; (2) the product had a specific 
latent defect or hazard; (3) the defendant failed to use ordinary care to manufacture or design the product 
to be reasonably safe, or failed to warn of the risk of the hard from the hidden defect or hazard; and (4) the 
plaintiff was damaged as a direct result of the defendant’s negligent manufacture, design or failure to warn. 
Morrison v. Kubota Tractor Corp., 891 S.W.2d 422 (Mo. Ct. App. W.D. 1994).6

Due to Missouri’s distinctions between strict liability and negligence theories, state courts have 
expressly refused to adopt the “prudent-manufacturer” test used by some other states as an expanded anal-
ysis in strict liability cases. Specifically, the court in Hopfer v. Neenah Foundry Co., 477 S.W.3d 116, 129 (Mo. 
Ct. App. E.D. 2015), a strict products liability case, in considering the prudent-manufacturer test, held that a 
manufacturer’s “conduct, standard of care, and fault in the manufacturing process is not a relevant consider-
ation for the jury.” The court ultimately declined to expand the boundaries of a Missouri strict liability analy-
sis to include the application of the prudent-manufacturer test. Id.

Who Has a Duty to Warn?
Missouri’s strict products liability statute places a duty to warn on any party “wherever situated in the chain 
of commerce, [who] transferred a product in the course of his business.” Missouri Revised Statute Section 
537.760. This would include manufacturers, component part suppliers, distributors, retailers, and employers.

The policy behind strict products liability essentially eliminates distinctions between various suppliers in the 
stream of commerce. Thus, at least as it pertains to strict liability failure to warn claims, lower stream suppliers 
have the same affirmative defenses allowed by Missouri statute for manufacturers. As the court in Menschik v. 
Mid-America Pipeline Co. explained, the stream of commerce for strict products liability is wide and deep:

The word “sells” within the Restatement rule, [Rest. (Second) of Torts, §402A] of strict liability is 
merely descriptive, and the test for determining the applicability of the rule is not the sale of the prod-

 4 If necessary, Missouri law allows a jury in a product defect case to prove that defect by circumstantial evidence 
based on a res ipsa loquitur type theory.  Russell v. Whirlpool Corp., 702 F.3d 450, 458 (8th Cir. 2012). See also Hicker-
son v. Pride Mobility Products, Corp., 470 F.3d 1252 (8th Cir. 2006). In order to prove a product defect using circum-
stantial evidence, a plaintiff must offer evidence that:

tends to eliminate other possible causes of the injury or property damage,  

demonstrates that the product was in the same basic condition at the time of the occurrence as when it left the hands of 
the defendants, and 

the injury or damage is of a type that normally would not have occurred in the absence of a defect in the product.

Id.   

 5 MAI 25.04 (Verdict Directing—Strict Liability—Product Defect) should be used in situations involving a product 
defect cause of action based on strict liability.  

 6 Negligent design defect claims, like negligent failure to warn claims, are encompassed under MAI 25.09, see supra 
note 4.
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uct, but rather the placing thereof in commerce. Thus, liability is imposed on all those in the chain of 
placing a defective product in the stream of commerce, and the product need not be actually sold if it is 
injected in the stream of commerce by other means. Under the stream-of-commerce approach to strict 
liability no precise legal relationship to the member of the enterprise causing the defect to be manu-
factured or to the member most closely connected with the customer is required before the Courts will 
impose strict liability; it is the defendant’s participatory connection, for his personal profit or other 
benefit, with the injury-producing product and with the enterprise that created consumer demand for 
and reliance upon the product which calls for the imposition of strict liability.

812 S.W.2d 861, 863 (Mo. Ct. App. W.D. 1991) (citing Gunderson v. Sani-Kem Corp., 674 S.W.2d 665, 668 (Mo. 
Ct. App. W.D. 1984)).

As far as negligent failure to warn claims under Missouri law are concerned, it has been suggested by 
Missouri courts that downstream suppliers may only have a duty to warn of foreseeable and latent dangers 
related to the proper and intended use of the chattel or product. Thompson, 207 S.W.3d at 98 (citing Hill v. 
General Motors Corp., 637 S.W.2d 382, 384 (Mo. Ct. App. E.D. 1982).

Were the Warnings or Instructions Adequate?

Factors to Consider

The determinative issue in a products liability failure to warn case is whether the information accompanying 
the product effectively communicates to the consumer or user the dangers inherent in the product during 
normal use and the dangerous consequences that can or will result from misuse or abnormal use of the prod-
uct. Nesselrode, 707 S.W.2d at 382 (citation omitted). Warnings and directions concerning the proper use of 
a product and the consequences of misuse are intended primarily to lessen the level of risk. Id. “The warning 
must be relevant to the dangers inherent in the failure to follow the instructions or warning.” Erkson by Hick-
man v. Sears, Roebuck & Co., 841 S.W.2d 207, 211 (Mo. Ct. App. W.D. 1992) (J.N.O.V. affirmed in strict liability 
case involving riding lawnmower manual which warned against allowing passengers, yet product user built 
apparatus to allow child passenger; court found misuse not reasonably foreseeable).

“Even though a product may be designed and manufactured properly, the lack of an adequate warning, 
in itself, may render a product defective or unreasonably dangerous within the meaning of the law.” Brown 
v. Bay State Abrasives, 821 S.W.2d 531, 533 (Mo. Ct. App. E.D. 1991) (citing Duke v. Gulf Western Mfg. Co., 660 
S.W.2d 404, 418 (Mo. Ct. App., W.D. 1983)).

In determining the adequacy of a warning, this court considers the placement of the warning, its lan-
guage and how it may or may not impress the average user. In evaluating these factors, the dangerous 
nature of the product, the form in which it is used, the burden to be imposed by requiring warnings 
and the likelihood that the particular warning will be adequately communicated to those who will 
foreseeably use the product must also be considered. A warning, no matter how well stated or placed, is 
inadequate if it has no reasonable likelihood of reaching a foreseeable user and, thereby performing its 
intended function of risk reduction.

Brown, 821 S.W.2d at 533–534 (citations omitted).

In addition, under Missouri law there are two separate requirements of causation in a failure to warn 
case: (1) the product for which there was no warning must have caused plaintiff’s injuries, and (2) the plain-
tiff must show that a warning would have altered the behavior of those involved in the accident. Smith v. 
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Brown & Williamson Tobacco Corp., 275 S.W.3d 748 (Mo. Ct. App. W.D. 2008); Tune, 883 S.W.2d at 14 (citing 
Arnold v. Ingersoll-Rand Co., 834 S.W.2d 192, 194 (Mo. banc 1992)).

Missouri case law fails to provide additional detailed authority establishing more concrete standards for 
the adequacy of the content of a product warning such as what is sufficiently conspicuous, proper language 
to be used or a preference for the use of particular language or pictorial warnings. Those issues are often the 
subject of industry standards and expert opinion and as such are likely questions of fact to be determined by 
the jury and/or otherwise determined on a case by case basis.

Obvious Hazards

In Missouri, how the defendant’s duty to warn is affected by the open and obvious nature of the hazard 
depends on whether the plaintiff is making a strict liability or a negligent failure to warn claim. The affir-
mative defense of the plaintiff’s comparative fault in strict products liability claims is specifically defined or 
limited by statute. Missouri Revised Statute Section 537.765 provides:

1. Contributory fault, as a complete bar to plaintiff’s recovery in a products liability claim, is abol-
ished. The doctrine of pure comparative fault shall apply to products liability claims as provided in 
this section.

2. Defendant may plead and prove the fault of the plaintiff as an affirmative defense. Any fault charge-
able to the plaintiff shall diminish proportionately the amount awarded as compensatory damages 
but shall not bar recovery.

3. For purposes of this section, “fault” is limited to:

(1) The failure to use the product as reasonably anticipated by the manufacturer;

(2) Use of the product for a purpose not intended by the manufacturer;

(3) Use of the product with knowledge of a danger involved in such use with reasonable appreciation 
of the consequences and the voluntary and unreasonable exposure to said danger;

(4) Unreasonable failure to appreciate the danger involved in use of the product or the consequences 
thereof and the unreasonable exposure to said danger;

(5) The failure to undertake the precautions a reasonably careful user of the product would take to 
protect himself against dangers which he would reasonably appreciate under the same or similar 
circumstances; or

(6) The failure to mitigate damages.

The law in Missouri appears more well-defined regarding the open and obvious danger exception to the 
duty to warn in a strict tort liability claim than with regard to a claim in negligence. Thompson, 207 S.W.3d at 
96. With contributory fault as a complete bar to recovery abolished by statute, evidence of a plaintiff’s knowl-
edge of an open and obvious defect is not a bar to a strict liability claim, but is to be considered by the jury in 
apportioning fault. Id. (citing Miller v. Varity Corp., 922 S.W.2d 821, 826 (Mo. Ct. App. E.D. 1996)). This is the 
law followed by Missouri state courts.

However, a Missouri federal court case considering the issue suggested a strict liability claim for failure 
to warn of open and obvious dangers would not be viable, referring to case law which preceded the codifi-
cation of the strict products liability cause of action. See DG&G, Inc. v. FlexSol Packaging Corp. of Pompano 
Beach, 576 F.3d 820, 824 (8th Cir. (Mo.) 2009) (“Manufacturers and distributors are not under a duty to 
provide warnings about dangers which are open and obvious, or which are commonly known. If the user of 
a product knows or reasonably may be expected to know of a particular danger, strict liability will not result 
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from a failure to warn of that danger.”) (quoting [pre-§537.065] Grady v. Am. Optical Corp., 702 S.W.2d 911, 
915 (Mo. Ct. App.1985)).

Moreover, in products liability claims based on negligence, Missouri courts still adhere to the prop-
osition that a “defendant has no duty to warn against risk of harm if plaintiff has actual knowledge of the 
dangers or if the dangerous condition of a product is open and obvious and should have been observed by 
the plaintiff in the exercise of ordinary care.” Morrison v. Kubota Tractor Corp., 891 S.W.2d 422, 427 (Mo. Ct. 
App. W.D. 1994). See also Thompson, 207 S.W.3d at 99–100:

Our review of the law in Missouri shows that the “open and obvious” danger limitations sufficient to 
bar a claim, as a matter of law, relate primarily to those dangers which are visibly ascertainable, partic-
ularly in premises liability cases and in some products cases where the user has the experience to know 
and observe the danger presented by a visual inspection of the product. Barring a claim as a matter of 
law is a drastic step, and the court must be certain that the danger was so obvious that the defendant 
should not bear any responsibility for resulting damage, and visual evidence is a verifiable confirma-
tion of what is or should have been known to the injured party. This is especially so in light of Missou-
ri’s adoption of comparative fault.

The Missouri Western District Court of Appeals, in Thompson v. Brown & Williamson Tobacco Corp. 
grappled with the issue in Missouri of determining the sufficiency of plaintiff’s knowledge of risks in a fail-
ure to warn case involving cigarettes. The Thompson court recognized the issue is difficult to analyze because 
oftentimes the claimant makes a strict liability claim as well as an alternative negligence claim.7 The Thomp-
son court held:

[I]f the danger is not visibly apparent, the plaintiff must have actual knowledge of the specific danger 
such that no reasonable person in the same situation would assume that risk… the question of the ade-
quacy of the plaintiff’s knowledge of the risk, sufficient as to obviate the defendant’s duty to warn, is a 
question for the jury.

207 S.W.3d at 104.

In regard to products which are “unavoidably unsafe” by their very nature, Missouri law still requires 
the manufacturer to warn consumers to prevent the product from being characterized as unreasonably dan-
gerous. As the court in Pollard v. Ashby, 793 S.W.2d 394, 398 (Mo. Ct. App. E.D. 1989) explained:

Comment k to section 402A recognizes that certain useful and desirable products are incapable of 
being made safe for their intended and ordinary use. Comment j to section 402A provides that in order 
to prevent an “unavoidably unsafe” product from being unreasonably dangerous, the seller may be 
required to give directions or warnings, on the container, as to its use. Otherwise, an injured party may 
have a cause of action based upon strict liability failure to warn.

793 S.W.2d 394, 398; see also Racer v. Utterman, 629 S.W.2d 387, 393 (Mo. Ct. App. E.D. 1981) (cited with 
approval by Nesselrode v. Executive Beechcraft, Inc., 707 S.W.2d 371, 382 (Mo. 1986)) (“Comment k makes it 
apparent that the obligation to warn is applicable to ‘unavoidably unsafe’ products…Such a product, properly 
prepared, and accompanied by proper directions and warning, is not defective nor is it unreasonably danger-
ous.”). Unfortunately, Missouri law provides little definition or guidance regarding the term ‘unreasonably 

 7 The usual course for plaintiffs is to proceed with the strict liability claim because their burden is perceived to be 
easier and their contributory fault is not a complete bar. The issue is further confounded by the adoption of RSMo 
§537.765 abolishing the complete defense of contributory fault and applying pure comparative fault to strict prod-
ucts liability cases.
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dangerous,’ nor is there any Missouri jury instruction outlining the same. See Note of Decisions No. 10 to 
MAI 25.04.

Reasonably Foreseeable Misuse

In Missouri, reasonably foreseeable misuse in strict liability failure to warn claims is considered an aspect 
of reasonably anticipated use. Nesselrode, 707 S.W.2d at 381 (“The concept of reasonably anticipated use [as 
set forth in RSMo §537.760, et seq.] however, includes misuse and abnormal use which is objectively foresee-
able.”). In Nesselrode, the design of certain airplane parts allowed for the installation of physically symmetri-
cal parts which served different functions. Id. The installation of the incorrect part, a reasonable anticipated 
‘misuse,’ caused an airplane collision.

Who Must Be Warned?

Bystanders

To date, there are no decisions specifically addressing how Missouri Courts view a product supplier’s duty to 
warn bystanders.

Sophisticated Users

In Missouri, a sophisticated user may not need any additional warning. Prior to the adoption of RSMo 
§537.765 abolishing contributory fault as a complete bar to strict liability failure to warn claims and apply-
ing pure comparative fault, Missouri courts indicated protection for distributors from strict liability failure 
to warn claims existed in the same vein as the open and obvious exception, discussed above. See Grady v. 
American Optical Corp., 702 S.W.2d 911, 915 (Mo. Ct. App. E.D. 1985) (“manufacturers and distributors are 
not under a duty to provide warnings about dangers which are open and obvious, or which are commonly 
known. If the user of a product knows or reasonably may be expected to know of a particular danger, strict 
liability will not result from a failure to warn of that danger.”). However, the federal court in Donahue v. 
Phillips Petroleum Co., 866 F.2d 1008, 1012 (8th Cir. 1989), presumably applying Missouri law after the codi-
fication of Missouri strict products liability law, indicated the sophisticated user or common knowledge doc-
trines may still apply.

Bulk Supplier

As suppliers in the stream of commerce, bulk suppliers and the like can raise statutory affirmative defenses 
to strict liability claims, which are discussed in “What Defenses Are Available…,” infra.

Bulk suppliers or other types of distributors may have the ability to argue in negligent failure to warn cases 
they are insulated from liability to the end consumer. In the seminal case Morris v. Shell Oil Co., 467 S.W.2d 39 
(Mo. 1971), the Court held the plaintiff failed to make a case against the bulk supplier because she failed to prove 
the bulk supplier had not warned the retail dealer with the intention the retail dealer warn the consumer. The 
Morris Court, adopting §388 of the Restatement (Second) of Torts held a bulk supplier may warn its immediate 
purchaser “with the intention that such warning be given the ultimate consumer.” Id. at 42.

The duty to warn about a finished product’s risks lies with the manufacturer and seller of that product, 
not with the supplier of the product’s components, Welsh v. Bowling Elec. Machinery, Inc., 875 S.W. 2d 569, 
575 (Mo. App. 1994), or the supplier of raw materials used in the finished product, In re TMJ Implants Prods. 
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Liab. Litig., 97 F. 3d 1050, 1055-57 (8th Cir. 1996). “Under the raw material/component part supplier doctrine, 
suppliers of inherently safe raw materials have no duty to warn end-users of a finished product about dangers 
posed by the incorporation of the raw materials into that product.” Id. at 1058-59. Accordingly, strict liability 
failure-to-warn claims lodged against the supplier of an inherently safe raw material fail as a matter of law. 
See, e.g., Welsh, 875 S.W.2d at 574-75. The Welsh court further reasoned suppliers of component parts or raw 
materials should not be held to the standard of inquiring into the ultimate uses of their products or foresee 
their possible applications in order to satisfy a duty to warn of potential danger associated with the finished 
product. Id. at 575 (quoting Frazier v. Materials Transp. Co., 609 F. Supp. 933, 935 (D. Pa. 1985). The Welsh 
court found that to hold a component supplier liable for a failure to warn about risks alleged associated with 
the finished product “would be the equivalent of requiring a component supplier to warn of defects in the 
[finished product] when it did not participate in the design of the [finished product] and the parts furnished 
were not defective…This we are unwilling to do.” Id.

However, even a bulk supplier must provide adequate instructions to the distributor next in line or 
ascertain the distributor is informed as to the nature of the product and is in a position to convey the infor-
mation so the ultimate consumer is apprised of the product’s dangerous propensity. Donahue v. Phillips 
Petroleum Co., 866 F.2d 1008, 1012 (8th Cir. 1989) (applying Missouri law, citing Restatement (Second) of 
Torts §388, comment n.). It is important to again note this exception is only for negligent failure to warn 
claims because, as stated above, a strict liability failure to warn claim does not require proof that a seller 
was negligent in failing to warn. Menschik v. Mid-America Pipeline Co., 812 S.W.2d 861, 864 (Mo. Ct. App. 
W.D. 1991).

Learned Intermediary

Missouri courts adhere to the learned intermediary doctrine in cases involving manufacturers of prescrip-
tion drugs or other medical devices. Doe v. Alpha Therapeutic Corp., 3 S.W.3d 404, 419–420 (Mo. Ct. App. 
E.D. 1999) (citing Krug v. Sterling Drug, Inc., 416 S.W.2d 143, 146 (Mo. 1967)); see Brinkley v. Pfizer, Inc., 772 
F.3d 1133 (8th Cir. 2014). Missouri courts have held in cases involving manufacturers of prescription drugs, 
the manufacturer has “a duty to properly warn the doctor of the dangers involved and it is incumbent upon 
the manufacturer to bring the warning home to the doctor.” Id.

As the Doe court succinctly explained:
The learned intermediary doctrine is a corollary to the rule that a manufacturer of prescription drugs 
or products discharges its duty to warn by providing the physician with information about risks asso-
ciated with those products. The physician acts as a “learned intermediary” between the manufacturer 
and the patient and any warning given to the physician is deemed a warning to the patient. The learned 
intermediary doctrine provides that the failure of a drug manufacturer to provide the physician with 
an adequate warning of the risks associated with a prescription product is “not the proximate cause of 
a patient’s injury if the prescribing physician had independent knowledge of the risk that the adequate 
warnings should have communicated.” Thus, the causal link between a patient’s injury and the alleged 
failure to warn is broken when the prescribing physician had substantially the same knowledge as an 
adequate warning from the manufacturer that should have been communicated to him.

Doe, 3 S.W.3d at 419–420 (citations omitted); see also Menschik, 812 S.W.2d at 864 (rationale for learned 
intermediary exception to liability is that “a patient may obtain the product only through a qualified profes-
sional who presumably explains the dangers of the product to the patient.”).
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Missouri courts have refused to extend the learned intermediary doctrine to other types of non-med-
ical products. See Menschik, supra; see also Donahue v. Phillips Petroleum Co., 866 F.2d 1008, 1013 n.9 (8th 
Cir. 1989).

Missouri Law Regarding Drugs and Devices
See the discussion of learned intermediary doctrine in Missouri, infra.

Is It Always Necessary to Warn in Missouri?
Ultimately, the necessity to warn depends on the foreseeability of the harm or danger. See Section 1, supra, 
and the discussion of the general scope of the duty to warn under strict liability and negligence theories. See 
also Section 2.D., supra, and the discussion of the adequacy of warning and Missouri jurisprudence with 
respect to “open and obvious” dangers and “unavoidably unsafe” products.

Is There a Heeding Presumption in Missouri?
As noted above, in Missouri the issue of whether a product warning is heeded is part of the causation analy-
sis. As the Missouri Supreme Court in Arnold v. Ingersoll-Rand Co. held:

Causation in a failure to warn case involves two separate requirements. First, the plaintiffs’ injuries 
must be caused by the product from which the warning is missing….Second, plaintiffs must show that 
a warning would have altered the behavior of the individuals involved in the accident. Missouri, like 
several other states, aids plaintiffs in proving this second part of causation by presuming that a warn-
ing will be heeded.

834 S.W.2d 192, 194 (Mo. 1992) (citing Duke v. Gulf & Western Mfg. Co., 660 S.W.2d 404, 419 (Mo. Ct. App. 
1983)); see also Johnson v. Medtronic, Inc., 365 S.W.3d 226, 232 (Mo. Ct. App. W.D. 2012). “The presumption 
that plaintiffs will heed a warning assumes that a reasonable person will act appropriately if given adequate 
information. Thus, a preliminary inquiry before applying the presumption is whether adequate information 
is available absent a warning.” Id. In the Arnold case, the Missouri Supreme Court reversed the trial court’s 
instruction to the jury on strict liability failure to warn because the facts did not indicate a warning would 
have imparted information not already known to the plaintiff. Id. (stating “[T]he testimony of each of the 
mechanics present…indicated that they all knew that there was danger of an explosion if gas fumes accu-
mulated in the shop [from the air compressor manufactured without an airtight pressure switch]. Thus, the 
plaintiffs failed to present any evidence suggesting that a warning would have imparted additional informa-
tion.”); See also Smith v. Brown & Williamson Tobacco Corp., 275 S.W.3d 748, 785 (Mo. Ct. App. W.D. 2008) 
(“It is not enough for the defendant to show that the plaintiff knew of the general dangers associated with the 
activity; rather, the defendant must show the plaintiff knew of the specific danger that caused the injury.”).

What Defenses Are Available to those within the Chain of Distribution?

The Manufacturer

Other than proving the product was not unreasonably dangerous when put to a reasonably anticipated use, a 
defendant’s affirmative defenses in a strict products liability case are limited by statute. See Missouri Revised 
Statute Section 537.765 set forth and analyzed in “Obvious Hazards,” supra. In regard to a strict products 
liability failure to warn claim, a manufacturer is also entitled by statute to plead and prove it complied with 
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the state of the art at the time the product was introduced into the stream of commerce.8 Missouri Revised 
Statute Section 537.764 provides:

1. As used in this section, “state of the art” means that the dangerous nature of the product was not 
known and could not reasonably be discovered at the time the product was placed into the stream 
of commerce.

2. The state of the art shall be a complete defense and relevant evidence only in an action based upon 
strict liability for failure to warn of the dangerous condition of a product. This defense shall be 
pleaded as an affirmative defense and the party asserting it shall have the burden of proof.

3. Nothing in this section shall be construed as limiting the rights of an injured party to maintain an 
action for negligence whenever such a cause of action would otherwise exist.

4. This section shall not be construed to permit or prohibit evidence of feasibility in products liabil-
ity claims.

Bulk Suppliers, Distributors, Retailers

Missouri law also allows lower stream suppliers to try to avoid liability as long as an upstream supplier such 
as the manufacturer is present in the case from which plaintiff’s recovery can be had. Missouri Revised Stat-
ute Section 537.762, commonly known as the “innocent seller statute” provides:

1. A defendant whose liability is based solely on his status as a seller in the stream of commerce may 
be dismissed from a products liability claim as provided in this section.

2. This section shall apply to any products liability claim in which another defendant, including the 
manufacturer, is properly before the court and from whom total recovery may be had for plain-
tiff’s claim.

3. A defendant may move for dismissal under this section within the time for filing an answer or 
other responsive pleading unless permitted by the court at a later time for good cause shown. The 
motion shall be accompanied by an affidavit which shall be made under oath and shall state that the 
defendant is aware of no facts or circumstances upon which a verdict might be reached against him, 
other than his status as a seller in the stream of commerce.

4. The parties shall have sixty days in which to conduct discovery on the issues raised in the motion 
and affidavit. The court for good cause shown, may extend the time for discovery, and may enter 
a protective order pursuant to the rules of civil procedure regarding the scope of discovery on 
other issues.

5. Any party may move for a hearing on a motion to dismiss under this section. If the requirements 
of subsections 2 and 3 of this section are met, and no party comes forward at such a hearing with 
evidence of facts which would render the defendant seeking dismissal under this section liable on 
some basis other than his status as a seller in the stream of commerce, the court shall dismiss with-
out prejudice the claim as to that defendant.

 8 The state-of-the-art defense is not available for accidents which occurred prior to July 1, 1987, the effective date of 
RSMo §537.764. The Missouri Legislature was addressing the status of the common law at the time which prohibited 
the defense. See Elmore v. Owens-Illinois, Inc., 673 S.W.2d 434, 438 (Mo. 1984) (“the law in Missouri holds that state-
of-the-art evidence has no bearing on the outcome of a strict liability claim; the sole subject of inquiry is the defec-
tive condition of the product and not the manufacturer’s knowledge, negligence or fault.”)
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6. No order of dismissal under this section shall operate to divest a court of venue or jurisdiction 
otherwise proper at the time the action was commenced. A defendant dismissed pursuant to this 
section shall be considered to remain a party to such action only for such purposes.

7. An order of dismissal under this section shall be interlocutory until final disposition of plaintiff’s 
claim by settlement or judgment and may be set aside for good cause shown at anytime prior to 
such disposition.

A seller is still liable for its own negligence or other wrongful conduct independent from its status as a 
seller in the stream of commerce. Malone v. Schapun, Inc., 965 S.W.2d 177, 182 (Mo. Ct. App. E.D. 1997). The 
innocent seller statute does not change the substantive law relating to an innocent seller’s liability as its effect 
is only procedural. Id. Any seller in the stream of commerce is subject to strict products liability by virtue of 
simply being in the stream; however, the statute simply allows downstream sellers the opportunity to be dis-
missed, if a viable and solvent upstream seller is in the case (assuming such a party is also able to be served 
process). Id. (citing Welkener v. Kirkwood Drug Store Co., 734 S.W.2d 233, 241 (Mo. Ct. App. E.D. 1987). In 
addition, the mere sale of a product is not sufficient evidence that the seller “knew or had reason to know the 
product was likely to be dangerous,” additional facts must be presented to demonstrate the seller had the req-
uisite knowledge. Griffin v. Kandi Technologies Corp., 454 S.W.3d 341 (Mo. Ct. App. S.D. 2014). Ultimately, the 
purpose of Section 537.762 is to allow a seller in the stream of commerce “to be released at an early stage of 
the litigation, rather than wait until the completion of litigation to obtain indemnity.” Id. (citation omitted).

It is important to note, because the innocent seller statute is procedural, federal courts in Missouri are 
not bound by the statute’s language. See Pruett v. Goldline Laboratories, Inc., 751 F. Supp. 1372, 1372 (W.D. 
Mo. 1990) (“§537.762 is a procedural provision and, therefore inapplicable to cases filed in federal court.”); 
See Drake v. North American Phillips Corp., 204 F. Supp. 2d 1204, 1206 (E.D. Mo. 2002) (citing Pruett for 
same); See also Pender v. Bell Asbestos Mines, Ltd., 46 F. Supp. 2d 937, 940 (E.D. Mo. 1999) (Missouri defen-
dant dismissed without prejudice under innocent seller statute in state court proceedings remained poten-
tially liable and therefore still a party which deprived federal court of diversity jurisdiction).

Component Manufacturers

Where there is no evidence a component part was defective or malfunctioned, but, instead, the injury 
occurred as a result of the overall design of the machine or mechanism, judgment in favor of the component 
parts supplier is authorized. Welsh v. Bowling Elec. Mach., 875 S.W.2d 569, 574–575 (Mo. Ct. App. S.D. 1994) 
(citing Sperry v. Bauermeister, Inc., 4 F.3d 596, 599 (8th Cir. 1993)). As the Welsh court explained:

To impose responsibility on the supplier of the chain in the context of the larger defectively designed 
machine system would simply extend liability too far. This would mean that suppliers would be 
required to hire machine design experts to scrutinize machine systems that the supplier had no role 
in developing. Suppliers would be forced to provide modifications and attach warnings on machines 
which they never designed nor manufactured. Mere suppliers cannot be expected to guarantee the 
safety of other manufacturers’ machinery.

Id. (citing Crossfield v. Quality Control Equipment Co., Inc., 1 F.3d 701, 704 (8th Cir. 1993)).

Delegation of the Duty to Warn to Third Parties, Such as Employers

Again, the difference between the negligent and strict liability failure to warn theories of recovery come into 
play in regard to delegation of duty. In regard to strict liability failure to warn in Missouri, specific case law ad-
dressing the subject does not exist other than perhaps the learned intermediary doctrine exception. See supra.
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As such, the general Missouri principles of employer duties would apply. The rule in Missouri is that an 
employer has certain non-delegable duties for which it remains liable. These include: “(1) the duty to provide 
a safe place to work; (2) the duty to provide safe appliances, tools, and equipment for work; (3) the duty to give 
warning of dangers of which an employee might reasonably be expected to remain in ignorance; (4) the duty 
to provide a sufficient number of suitable [co-employees]; and (5) the duty to promulgate and enforce rules for 
the conduct of employees which would make the work safe.” Peters v. Wady Industries, Inc., 489 S.W.3d 784, 
795 (Mo. banc 2016). Regarding co-employees, Missouri courts have held that employees may only be liable for 
injuries caused to fellow employees by their negligent actions if the plaintiff can show the defendant breached 
a duty of care separate from the employer’s non-delegable duties listed above. Id. at 799-800. In addition, work-
ers compensation laws limit the scope of recovery available to an employee from their employer.

In Budding v. Garland Floor Co., the court considered the issue of negligent products liability failure to 
warn in the context of an employer’s duty and found that:

Warning to the superiors in employment of a person is warning to that person, the employment rela-
tion permitting a reasonable assumption that such notice will be communicated in the ordinary course 
to all employees on the work. This rule is based upon the principle that an employer has an affirmative 
duty to warn and instruct his employees concerning the dangers of their work.

939 S.W.2d 419, 424–425 (Mo. Ct. App. E.D. 1996). The Budding court found the defendant manufacturer 
gave sufficient warnings about the hazards of certain floor coating chemicals to the plaintiff’s employer and, 
therefore, the defendant exercised ordinary care to adequately warn of the risk of harm. Id. Again, the Budding 
court was not deciding a strict products liability failure to warn case. However, arguably, if a manufacturer 
gave sufficient warnings about the hazards of its product to an employer, who then employed the eventual end-
user of the product, the manufacturer would not be held strictly liable. Of course, the determination would 
focus on the warnings actually given to the employer or first-purchaser of the product and the subsequent ac-
tions of the employer. This would be similar to the consideration of post-sale destruction of warnings by third 
parties. See e.g., Jaurequi v. Carter Mfg. Co., Inc. 173 F.3d 1076, 1084 (8th Cir. (Mo.) 1999) (manufacturer cannot 
be held responsible for the deliberate post-sale obliteration of warnings years after product was sold).

Using Collateral Source to Limit Damages

Pursuant to recent 2017 tort reform in Missouri, additional limitations have been placed on plaintiffs 
attempting to obtain compensation for medical damages. Prior to the new changes, plaintiffs commonly 
offered evidence of the “full price” of their medical bills associated with a claim and failed to include com-
mon adjustments to the cost of medical care including health insurance contractual adjustments, low income 
write-offs, or reimbursement limits established by public payers. However, according to the recently passed 
Senate Bill 31, and the accompanying changes to RSMo §490.715, plaintiffs may only present to the jury the 
“actual cost” of the medical care or treatment following any write-offs or adjustments. This is defined as “a 
sum of money not to exceed the dollar amounts paid by or on behalf of a plaintiff or a patient whose care is at 
issue plus any remaining dollar amount necessary to satisfy the financial obligation for medical care or treat-
ment by a health care provider after adjustment for any contractual discounts, price reduction, or write-off 
by any person or entity.” RSMo §490.715. The bill took effect on August 28, 2017 but failed to specifically state 
whether the new provision applies to pending cases filed prior to the August 28, 2017 date. Missouri courts 
saw a rush of filings prior to the date as attorneys sought to litigate cases under the prior rule. Until a Mis-
souri Court of Appeals rules on the issue, the retroactive applicability of the provision will likely continue to 
be subject to contentious argument by local litigators.
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Is an Expert Required on Warning Issues?
In Missouri, expert testimony is not necessarily required to establish product defect or unreasonable dan-
ger in products liability cases. Tune, 883 S.W.2d at 14 (citing Nesselrode, 707 S.W.2d at 378). The Missouri 
Supreme Court has also explicitly declined the invitation to adopt a rule requiring expert testimony to estab-
lish product defect or unreasonable danger in every design defect or failure to warn case. Id. However, as a 
practical matter, expert witnesses are routinely utilized in most products liability cases. Jaurequi v. Carter 
Mfg. Co., Inc., 173 F.3d 1076, 1084 (8th Cir. (Mo.) 1999).

Recently, Missouri repealed the prior law governing admissibility of expert witness testimony and 
replaced it with a new version modeled after the “Daubert” standard used in federal courts and most other 
state courts. See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). The newly revised RSMo 
§490.065 (August 28, 2017) states in part 2.(1) that “A witness who is qualified as an expert by knowledge, 
skill, experience, training, or education may testify in the form of an opinion or otherwise if:

(a) The expert’s scientific, technical, or other specialized knowledge will help the trier of fact to under-
stand the evidence or to determine a fact in issue;

(b) The testimony is based on sufficient facts or data;

(c) The testimony is the product of reliable principles and methods; and

(d) The expert has reliably applied the principles and methods to the facts of the case…”

This important change to Missouri state law will better allow judges to ensure only relevant and reliable 
expert testimony based on solid scientific principles reaches the jury. In addition, it provides Missouri judges 
with a great deal of federal legal precedent which should lead to more predictable application of the law and 
uniform rulings regarding admissibility.

Has the Duty to Warn Been Preempted With Respect to Any Product in Missouri?

Standard for Preemption

State law which conflicts with federal law is preempted under the Supremacy Clause of the Constitution. 
U.S. Const., Art. VI, cl. 2. Congressional intent to preempt state law can either be expressed in statutory lan-
guage or implied in the structure and purpose of federal law. Cipollone v. Liggett Group, Inc., 505 U.S. 504, 
516 (1992); Brooks v. Howmedica, Inc., 273 F.3d 785, 792 (8th Cir. 2001). Federal preemption of Missouri law 
occurs if: 1) the legislation contains an express congressional command that the legislation preempts state 
law; 2) the state law at issue actually conflicts with federal law; or 3) the inference that Congress left no room 
for state supplementation arises due to the federal law thoroughly occupying the given field of legislation. 
State ex rel. Jones Chems. v. Seier, 871 S.W.2d 611, 613 (Mo. Ct. App. E.D. 1994).

Examples of Particular Products (Not a Comprehensive List)

Pesticides

Missouri state tort actions based on labeling and alleged failure to warn held impliedly preempted by Fed-
eral Insecticide, Fungicide, Rodenticide Act, 7 U.S.C. Section 136 et seq (FIFRA), as a matter of law. Yowell v. 
Chevron Chem. Co., 836 S.W.2d 62, 66 (Mo. Ct. App. S.D. 1992).
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Cigarettes

Missouri state law failure to warn claims (accrued after 1969) are preempted by the Public Health Cigarette 
Smoking Act of 1969, 15 U.S.C. §§1331–1340. Thompson v. Brown & Williamson Tobacco Corp., 207 S.W.3d 76, 
88 n. 3 (Mo. Ct. App. W.D. 2006) (citing Cipollone, 505 U.S. at 524).

Hydrochloric Acid

Missouri state law failure to warn claims preempted for products covered by the Federal Hazardous Sub-
stance Act (FHSA), 15 U.S.C. §1261. State ex rel. Jones Chems., 871 S.W.2d at 612.

Contraceptive Devices

Missouri state law failure to warn claims are not expressly or impliedly preempted by the Food and Drug 
Administration. Williams v. Bayer Corp., 541 S.W.3d 594, 606-608 (Mo. Ct. App. W.D. 2017).

POST-SALE DUTIES

General Duty, Including Restatement
The Missouri Supreme Court has refused to adopt the Restatement (Third) of Torts. Rodriguez v. Suzuki 
Motor Corp., 996 S.W.2d 47, 65 (Mo.banc 1999); Newman v. Ford Motor Co., 975 S.W.2d 147, 152–54 (Mo.banc 
1998); Thompson v. Brown & Williamson Tobacco Corp., 207 S.W.3d 76, 90 (Mo. Ct. App. W.D. 2006); Uxa v. 
Marconi, 128 S.W.3d 121, 130 (Mo. Ct. App. E.D. 2003); Stanger v. Smith & Nephew, Inc., 401 F. Supp. 2d 974, 
982–983 (D. Mo. 2005). In Missouri, as set forth above, a manufacturer is afforded the affirmative defense of 
state of the art at the time of placing a product in the stream of commerce to strict liability failure to warn 
claims. See RSMo §537.764. Thus in the strict liability context, there would appear to be no post-sale duty to 
warn for products other than medical devices.

A Missouri federal court has indicated in regard to medical devices and prescription drugs only a con-
tinuing post-sale duty exists to warn of newly discovered dangers. Stanger v. Smith & Nephew, Inc., 401 F. 
Supp. 2d 974, 982–983 (E.D. Mo. 2005). The court in Stanger actually granted plaintiff’s motion for summary 
judgment and found due to the special nature of medical devices, similar to prescription drugs, there is a 
duty to warn post-sale. Id. (“While the Court agrees with defendants that there is no strong indication that 
the Missouri Supreme Court would adopt the Restatement (Third) of Torts, which imposes a continuous duty 
to warn, the Court agrees with plaintiffs that [defendant] owed a duty to warn post-sale of the insert because 
of its particular nature as a medical devise [sic].”)

Borrowing analysis from the learned intermediary doctrine pertaining to drugs, the Stanger 
court reasoned:

We examine the appellant’s contentions in the light of the continuous duty cast upon the manufacturer 
of an ethical drug to warn physicians of the dangers incident to prescribing the drug, to keep abreast of 
scientific developments touching upon the manufacturer’s product and to notify the medical profession 
of any additional side effects discovered from its use. “The manufacturer of a prescription drug to be 
administered to human beings is ‘held to the skill of an expert in that particular business’ and ‘to an 
expert’s knowledge of the arts, materials and processes,’ and is bound to keep reasonably abreast of 
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scientific knowledge and discoveries concerning his field and, of course, is deemed to possess whatever 
knowledge is thereby imparted.”

Id (internal citations omitted).

In Missouri products liability actions grounded in negligence, a manufacturer has no liability where 
post-sale modification substantially alters the product and that modification is the proximate cause of 
injury. Hill v. General Motors Corp., 637 S.W.2d 382, 385 (Mo. Ct. App. E.D. 1982). The duty to warn for fore-
seeable and latent dangers is attendant upon the proper and intended use of a product. Id. The issue is one 
of foreseeability:

Principles of foreseeability, however, are inapposite where a third party affirmatively abuses a product 
by consciously bypassing built-in safety features. While it may be foreseeable that an employer will 
abuse a product to meet its own self-imposed production needs, responsibility for that willful choice 
may not fall on the manufacturer.

Id. Finally, a manufacturer does not have a duty to warn in anticipation that a user will alter its product so as 
to make it dangerous. Id; see Jaurequi v. Carter Mfg. Co., Inc. 173 F.3d 1076, 1084 (8th Cir. (Mo.) 1999) (man-
ufacturer cannot be held responsible for the deliberate post-sale obliteration of warnings years after product 
was sold).

Current Missouri Litigation Topics and Trends

Venue

In the recent Missouri Supreme Court case, Barron v. Abbott Laboratories, Inc., 541 S.W.3d 745 (Mo. banc 
2017), the court affirmed the award of damages in the City of St. Louis regarding a case brought by a Min-
nesota plaintiff from an Illinois based defendant. A trend in Missouri litigation involves the use of certain 
joinder rules to bring cases with numerous out-of-state plaintiffs into plaintiff friendly Missouri courts, 
including the City of St. Louis. Despite the Barron court’s recognition that the case had a lack of connection 
to the state of Missouri, it held that even if a trial court failed to comply with a mandatory statute, no error is 
made unless the defendant can prove the error in venue resulted in prejudice, specifically an unfair trial or 
bias by any particular juror. Id. Due to this decision, a trial court which declined to follow the Missouri venue 
statutes is unlikely to be reversed on appeal.

Personal Jurisdiction

The current landscape of Missouri personal jurisdiction, like that of the United States as a whole, is quickly 
evolving. The United States Supreme Court rulings in Daimler AG v. Bauman, 134 S. Ct. 746 (2014) and Bris-
tol-Myers Squibb Co. v. Superior Court of California, 137 S. Ct. 1773 (2018) significantly limit the jurisdictions 
in which a national business is subject to suit to the state of incorporation and the state where the business 
maintains its headquarters, except in situations where the business’ direct contact with a state gives rise to 
the claim. See State ex rel. Norfolk Southern Railway Company v. Dolan, 512 S.W.3d 41 (Mo. banc 2017).

One of the first Missouri cases post-Daimler, Norfolk established that a corporation does not consent to 
personal jurisdiction simply because it is registered to do business within a state. Relying on Daimler, the 
Missouri Supreme Court held that general jurisdiction is only appropriate when the corporation is incorpo-
rated in Missouri, the principle place of business is Missouri, or when the company’s activities are “so sub-
stantial and of such nature as to render the corporation at home in that state.” Norfolk, 512 S.W.3d at 46-47. 
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Merely having a registered agent in Missouri (in accordance with foreign registration requirements) was 
not sufficient to establish general jurisdiction. Id. at 52. Regarding specific personal jurisdiction, the court 
emphasized a Missouri state court can only assert specific jurisdiction over a defendant if the instant suit 
arises out of defendant’s contacts with the state of Missouri. Id. Further, a corporation’s similar type of busi-
ness in another state would not make that corporation subject to jurisdiction in Missouri. Id. at 48-49. Unfor-
tunately, the Norfolk ruling did not clarify or resolve all issues in this area. One major loophole the court 
failed to address is whether non-resident plaintiffs could join their claims with resident plaintiffs purported 
to have the requisite Missouri connections.

In June 2017, Bristol-Myers clearly stated that non-forum plaintiffs who had no direct connection 
with the product at issue within the forum state could not create personal jurisdiction by joining claims 
with a forum plaintiff with an alleged direct connection. 137 S. Ct. at 1783-84. The plaintiffs at issue 
in Bristol-Myers included several hundred individuals from 33 different states. The alleged connection 
to the state of California was the fact that the marketing of the pharmaceutical drug at issue was con-
ducted nationwide and the same advertising and distribution would have reached both out-of-state and 
in-state plaintiffs.

Missouri litigators are currently arguing to determine whether Bristol-Myers created new law (as argued 
by many plaintiffs’ attorneys) or reaffirmed a long-standing precedent regarding personal jurisdiction (as 
argued by many defense attorneys). Most recently the Missouri Court of Appeals for the Eastern District 
found that personal jurisdiction did not exist and agreed that Bristol-Myers merely reaffirmed personal juris-
diction principles. See Fox v. Johnson & Johnson, Inc., 539 S.W.3d 48 (Mo. Ct. App. E.D. 2017); Ristesund v. 
Johnson & Johnson, Inc., No. ED 104887, 2018 WL 3193652 (Mo. Ct. App. E.D. June 29, 2018). The most recent 
trend among plaintiffs’ counsel has been to argue that Bristol-Myers allowed room for plaintiffs to establish 
connections to the forum state through other in-state conduct, such as advertising, marketing, clinical trials, 
etc. This has been successful in some trial courts, but the Missouri Court of Appeals for the Eastern District 
rejected such jurisdictional theories in Jinright v. Johnson & Johnson, Inc., No 4:17CV01849 ERW, 2017 WL 
3731317 (E.D. Mo. July 30, 2017). Ultimately, the case law in the area of personal jurisdiction is evolving 
extremely rapidly both at a state and national level and will likely continue to have a significant effect on liti-
gation in the state.

Compliance with Contract Specifications Affirmative Defense

According to Hopfer, a manufacturer that follows the owner’s plan, drawings, and specifications is shielded 
from strict liability when a person is injured by a product. 477 S.W.3d 116 (Mo. Ct. App. E.D. 2015). Pre-
viously, Missouri cases only allowed the “compliance on contract specifications” affirmative defense to be 
asserted in cases based on both strict liability and negligence theories. Hopfer is the first case in which the 
courts found such a defense sufficient based solely on strict liability. The court noted in its opinion, “Allowing 
the affirmative defense of compliance with contract specifications by a manufacturer in a products liability 
action merely places a measured, logical limit on strict liability in order to ensure that strict products liability 
does not reach the untenable point of holding manufacturers absolutely liable for any and all injuries caused 
by their products.” Id. Further, the Court rejected the argument that the codification of certain affirmative 
defenses in the Missouri products liability statutes precluded the use of affirmative defenses not expressly 
codified therein. RSMo. §537.760, et seq.
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Sandberg Phoenix & von Gontard P.C. | (816) 425-9683 | kregier@sandbergphoenix.com

Laura Thompson is an associate within the Sandberg Phoenix & von Gontard product liability group. Her 
practice covers a wide variety of civil litigation issues, including product liability, toxic tort, medical malprac-
tice, third party insurance defense matters and first party insurance litigation. Laura advocates on behalf of 
clients in both Missouri and Illinois and appears on their behalf at motion hearings, settlement conferences, 
and depositions, as well as at trial. She is passionate about providing her clients excellent legal analysis and 
strategy as well as outstanding communication throughout the demanding litigation process. Laura grad-
uated from Washington University School of Law located in St. Louis, Missouri, and stays active in her local 
community through her membership in the Bar Association of Metropolitan St. Louis and her service on the 
Board of the association’s Young Lawyers Division.

Sandberg Phoenix & von Gontard P.C. | (314) 446-4243 | lthompson@sandbergphoenix.com

This 2018 Missouri chapter is based on a prior version drafted by Steven F. Coronado. Steven F. Coronado is a 
member of Coronado Katz LLC in Kansas City, Missouri.
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