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Montana

By Larry L. Boschee

PRE-SALE DUTIES

Scope of the Duty to Warn
The issue of adequacy of a product’s warning is distinct from the issue whether the product had a design 
defect.1 The failure of a manufacturer to warn of an injury causing risk associated with the use of its product 
may render the product defective, even though the product is technically sound.2

The Montana Supreme Court has recognized a duty to warn under the theories of strict product liabil-
ity and negligence.3 Under strict product liability, a manufacturer has a duty to warn of dangers involved 
in using a product regardless whether the manufacturer knew or should have known of the danger.4 Under 
negligence, a manufacturer has a duty to warn of dangers the manufacturer knew, or through the exercise of 
reasonable foresight, should have known.5

Manufacturers, distributors, and retailers all have a duty to warn under Montana’s statutory strict-prod-
uct-liability theory, set forth in section 27-1-719 of the Montana Code Annotated. An employer can be held 
liable for failure to warn an employee under the intentional-acts exception to workers compensation immu-
nity when the employer knew the employee was being harmed, continued to expose the employee to the 
harm, and had actual knowledge of the certainty of the injury.6

Adequacy
A warning is inadequate when “users have been misinformed or inadequately informed about either the risks 
or dangers involved in the use of the product or how to avoid or minimize the harmful consequences from 
such risks.”7 In a case involving an aluminum baseball bat, the Montana Supreme Court noted that methods 
other than placing a warning on the product exist, including issuing oral warnings or placing warnings in 
advertisements, posters, and other media releases.8 The Montana Supreme Court has noted that a warning 

 1 Wise v. Ford Motor Co., 943 P.2d 1310, 1314 (Mont. 1997).
 2 Id.
 3 Sternhagen v. Dow Co., 935 P.2d 1139, 1144, 1147 (Mont. 1997).
 4 Id. at 1147.
 5 Id. at 1144.
 6 Alexander v. Bozeman Motors, Inc., 234 P.3d 880, 889 (Mont. 2010).
 7 Wood v. Old Trapper Taxi, 952 P.2d 1375, 1382 (Mont. 1997).
 8 Patch v. Hillerich & Bradsby Co., 257 P.3d 383, 388 (Mont. 2011).
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for sprout suppressant was inadequate because it did not advise that using the suppressant could cause 
delayed and erratic potato emergence, multiple sprouting, small potatoes, and reduced yields.9

Applying Montana law, the Ninth Circuit Court of Appeals, in an unreported decision, has held that a 
fact issue existed whether a warning on toluene barrels to wear a mask was adequate when it implied the 
reason was to avoid irritation rather than a serious medical condition.10 A Montana federal district court has 
held that the warnings on a brush mower were adequate as a matter of law because they informed the user 
of the risk posed by the blade and how to avoid the harmful consequences of that risk.11 In contrast, another 
decision of the Montana federal district court has held that a fact issue existed regarding the adequacy of a 
warning on the sun visor of a sport utility vehicle when the warning did not fully explain how the vehicle 
handled differently from other vehicles, or exactly how the vehicle could roll over.12

Whom to Warn

Bystanders

The Montana Supreme Court has interpreted the phrase user or consumer under its statutory strict-prod-
uct-liability theory, section 27-1-719 of the Montana Code Annotated, broadly to include all persons whom 
the product places at risk.13 In Patch, the court held that a baseball pitcher was a user and consumer of an 
aluminum baseball bat.14

Allergic Persons

No case or statute addresses the duty to warn persons who may have allergic reactions.

Sophisticated Users

The Ninth Circuit Court of Appeals, interpreting Montana law, has held that at least in cases involving engi-
neers or technicians, a manufacturer has no duty to warn of matters the engineer or technician knows or 
should know.15

Bulk Supplier

Interpreting Montana law, the Ninth Circuit Court of Appeals has recognized that a bulk supplier may 
absolve its duty to warn the product’s user by providing an adequate warning to the user’s employer.16

 9 Streich v. Hilton-Davis, 692 P.2d 440, 443 (Mont. 1984).
 10 Roadarmel v. Great W. Chem. Co., No. 91-36135, 1993 WL 220264, at *2 (9th Cir. June 23, 1993).
 11 Winters v. Country Home Prods., Inc., 654 F. Supp. 2d 1173, 1183 (D. Mont. 2009).
 12 Livingston v. Isuzu Motors, Ltd., 910 F. Supp. 1473, 1491 (D. Mont. 1995).
 13 Patch v. Hillerich & Bradsby Co., 257 P.3d 383, 388 (Mont. 2011).
 14 Id.
 15 Jacobson v. Colo. Fuel & Iron Corp., 409 F.2d 1263, 1272-73 (9th Cir. 1969).
 16 Roadarmel v. Great W. Chem. Co., No. 91-36135, 1993 WL 220264, at *3 (9th Cir. June 23, 1993); Jackson v. Coast 

Paint & Lacquer Co., 499 F.2d 809, 814 (9th Cir. 1974).



Product Liability: Warnings, Instructions, and Recalls   Montana   3

Learned Intermediary

Montana applies the learned intermediary rule.17 For the rule to preclude liability, however, the product 
seller must have warned the healthcare professional actually responsible for making decisions related to the 
patient’s care.18 This healthcare professional may be someone other than the prescribing physician.19

Drugs and Devices
The Ninth Circuit Court of Appeals has interpreted Montana law as requiring a warning for unavoidably 
unsafe products when the manufacturer knows, or should know, of the risk involved, so that the user can 
make an informed choice whether to use the product.20

Necessity of Warning
Montana treats openly obvious dangers as an affirmative defense. A manufacturer has an affirmative defense 
if the defect was open and obvious, and the user made unreasonable use of the product.21 The Montana 
Supreme Court has held that a manufacturer has an initial duty to warn of openly obvious dangers, but the 
manufacturer can assert assumption of the risk as a defense.22

Interpreting Montana law, the Ninth Circuit Court of Appeals has held that at least in cases involving 
engineers or technicians, a manufacturer has no duty to warn of matters the engineer or technician knows or 
should know.23 The Ninth Circuit, interpreting Montana law, has also noted that a manufacturer has no duty 
to warn of commonly known dangers.24 Whether the danger is commonly known, however, can be a fact 
issue.25

Heeding Presumption
Montana does not apply the heeding presumption.26 It allows a liberal “flexible standard of proof” to satisfy 
the element of causation, however.27

Defenses in the Chain of Distribution
No Montana case or statute creates any defenses to a failure to warn claim based on the position of the defen-
dant within the chain of distribution as manufacturer, distributor, or retailer.

 17 Stevens v. Novartis Pharms, Corp., 247 P.3d 244, 259 (Mont. 2010).
 18 Id.
 19 Id.
 20 Davis v. Wyeth Labs., Inc., 399 F.2d 121, 131 (9th Cir. 1968).
 21 Mont. Code Ann. §27-1-719(5)(a) (2009).
 22 Tacke v. Vermeer Mfg. Co., 713 P.2d 527, 535 (Mont. 1986).
 23 Jacobson v. Colo. Fuel & Iron Corp., 409 F.2d 1263, 1272-73 (9th Cir. 1969).
 24 Jackson v. Coast Paint & Lacquer Co., 499 F.2d 809, 812 (9th Cir. 1974).
 25 Id.
 26 Riley v. Am. Honda Motor Co., Inc., 856 P.2d 196, 200 (Mont. 1993).
 27 Patch v. Hillerich & Bradsby Co., 257 P.3d 383, 389 (Mont. 2011).
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Expert Testimony
In a case involving a prescription drug and the learned intermediary doctrine, the Montana Supreme Court 
held that expert testimony was required on the issue of the warning’s adequacy because the adequacy of the 
warning to a physician was a matter outside the knowledge of lay persons.28 In a non-prescription drug case 
involving a sprout suppressant for potatoes, the court held that expert testimony was not required because 
laypersons would understand that the warning was insufficient.29

Preemption
The Montana Supreme Court has held the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), does 
not preempt common law failure to warn claims.30 Relying in part on the reasoning of the plurality decision 
of the United States Supreme Court in Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996), the Montana Supreme 
Court reasoned that the term “requirements” in section 136v(b) of FIFRA means statutes or regulations, and 
not common law actions for damages.31 The Montana Supreme Court overruled an earlier decision in which 
it held that FIFRA preempted failure-to-warn claims that challenged the adequacy of the warnings on a pes-
ticide’s label.32

POST-SALE DUTIES

No Montana case or statute addresses the issue of post-sale duty to warn.
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 28 Hill v. Squibb & Sons, E.R., 592 P.2d 1383, 1387-88 (Mont. 1979).
 29 Streich v. Hilton-Davis, 692 P.2d 440, 443 (Mont. 1984).
 30 Sleath v. W. Mont Home Health Servs., Inc., 16 P.3d 1042, 1053 (Mont. 2000).
 31 Sleath, 16 P.3d at 1053.
 32 McAlpine v. Rhône-Poulenc Ag. Co., 947 P.2d 474, 480 (Mont. 1997), overruled by Sleath, 16 P.3d at 1053.
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