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Nebraska

By Robert W. Shively

PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Nebraska?

Relationship between Duty to Warn and Duty of Safe Design

Nebraska common law imposes a duty on the part of the manufacturer or other seller of a product to ade-
quately warn about a risk or hazard that is inherent in the way a product is designed that is related to the 
intended uses as well as the reasonably foreseeable uses that may be made of the product it sells.1

The duty to warn includes a duty to warn against foreseeable misuses of the product.2 A product may be 
defective and unreasonably dangerous because the manufacturer sold the product without sufficient warn-
ings or instructions.3

Additionally, a “product liability action” is defined by Nebraska statute as follows:
[a]ny action brought against a manufacturer, seller, or lessor of a product, regardless of the substantive 
legal theory or theories upon which the action is brought, for or on account of personal injury, death, 
or property damage caused by or resulting from the manufacture, construction, design, formulation, 
installation, preparation, assembly, testing, packaging, or labeling of any product, or the failure to 
warn or protect against a danger or hazard in the use, misuse, or intended use of any product, or the 
failure to provide proper instructions for the use of any product.4

Theories of Liability (Including Restatement)

The Nebraska Supreme Court has adopted Section 18(a) of the Restatement (Third) of Torts as the standard 
for determining liability based upon negligent failure to warn:

A defendant whose conduct creates a risk of physical or emotional harm can fail to exercise reasonable 
care by failing to warn of the danger if: (1) the defendant knows or has reason to know: (a) of that risk; 
and (b) that those encountering the risk will be unaware of it; and (2) a warning might be effective in 
reducing the risk of harm.5

 1 Stahlecker v. Ford Motor Co., 266 Neb. 601, 609, 607 N.W.2d 318, 329 (2003).
 2 Haag v. Bongers, 256 Neb. 170, 184–85, 589 N.W.2d 318, 329 (1999).
 3 Id.
 4 Neb. Rev. Stat. §25-21, 180 (Reissue 2016) (Emphasis supplied).
 5 Riggs v. Nickel, 281 Neb. 249, 258, 796 N.W.2d 181, 189 (Neb. 2011) (citing Restatement (Third) of Torts: Liability for 

Physical and Emotional Harm (2010), §18(a) at 205).
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Failure to warn can be a breach of the standard of care articulated in §18(a) only if the defendant knows 
or can foresee that potential victims will be unaware of the hazard.6 Accordingly, there generally is no obliga-
tion to warn of a hazard that should be appreciated by persons whose intelligence and experience are within 
the normal range.7

A cause of action for strict liability exists in Nebraska with regard to the manufacturer of a product, 
where the product is defective and unreasonably dangerous because the manufacturer sold the product with-
out sufficient warnings or instructions.8

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer
With regard to product liability actions based on negligence, it appears clear that manufacturers, suppliers, 
lessors and sellers have a duty to warn and instruct.9

With regard to products liability actions based on strict liability, Nebraska law provides that no action 
may be commenced or maintained against any seller or lessor of a product which is alleged to contain or pos-
sess a defective condition unreasonably dangerous to the buyer, user, or consumer, unless the seller or lessor 
is also the manufacturer of the product or the part thereof claimed to be defective.10

Was the Warning or Instruction(s) Adequate?

Factors to Consider

Manufacturers or suppliers of products are charged with providing foreseeable users of a product with ade-
quate warning or instruction with regard to risks or hazards inherent in the use of the product.11

The factors to consider in determining the adequacy of warning or instructions in negligence actions 
are not set forth in detail in Nebraska case law, other than the standards encompassed by the Restatement 
(Third) of Torts, as set forth above. Thus, the relevant factors are whether the defendant knew or had reason 
to know of a product’s risk or danger, and whether the defendant knew or had reason to know that the person 
encountering the risk would be unaware of it.

With regard to strict liability actions, whether a product is unreasonably dangerous, including the 
adequacy of warnings or directions as to its use, is generally a question of fact.12 The Nebraska pattern jury 
instruction with regard to insufficient warning in strict liability cases states that “[t]o be sufficient, a warning 

 6 Riggs, 281 Neb. at 259, 796 N.W.2d at 189.
 7 Id., (citing Restatement (Third), comment f. at 208).
 8 Haag, 256 Neb. at 184–85, 589 N.W.2d at 329. See also, Neb. Rev. Stat. §25-180-81 (Reissue 2016).
 9 See, e.g. Erickson v. U-Haul Inter., Inc., 274 Neb. 236, 245, 738 N.W.2d 453, 461 (2007) (common law duty to warn by 

lessors of chattels); Stahlecker, 266 Neb. 601 at 609, 667N.W.2d 244, 253 (duty to warn on the part of manufacturers 
or other sellers); Riggs, 281 Neb. Rev. Stat. 258–59, 796N.W.2d at 189 (adopting Restatement (Third), §18a).

 10 Neb. Rev. Stat. §25-21, 181 (Reissue 2016).
 11 Stahlecker, 266 Neb. at 609, 607 N.W.2d 318; Erickson, 274 Neb. at 242–248, 738 N.W.2d 460–64.
 12 Haag, 256 Neb at 184, 589 N.W.2d at 329 (citing Restatement (Second) of Torts, §402A, Comment j at 353 (1965) and 

Rahmig v. Mosley Machinery Co., 226 Neb. 423, 412 N.W.2d 56 (1987).
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must inform a product’s user of any risk of harm not readily recognizable by the ordinary user while using 
the product in a manner reasonably foreseeable by the manufacturer.13

One factor concerning the adequacy of a warning discussed in Nebraska case law is whether the defen-
dant knew or should have known that the product would be used without inspection for defects.14

Content of Message—Conspicuousness

There are no Nebraska cases where the content or conspicuousness of a warning were discussed. Nebraska 
appellate courts have held15 that the packaging and labeling-based causes of action are preempted by the Fed-
eral Insecticide, Fungicide, and Rodenticide Act (“FIFRA”).16

Obvious Hazards

There is no duty under Nebraska law to warn of a known danger.17 The Eighth Circuit Court of Appeals, 
interpreting Nebraska law, has held that in negligence cases, there is no duty to warn when the user knew or 
should have known of the potential danger, especially when the user is a professional who should be aware 
of the characteristics of the product.18 The court further stated that in strict liability cases, there is no duty to 
warn of dangers within the professional knowledge of the user.19

However, a duty to warn may arise even when a defect is open and obvious, when the circumstances are 
such that there is reason to believe the risk of harm involved would not be anticipated or appreciated.20

Reasonably Foreseeable Misuse

The Nebraska Supreme Court held in Haag v. Bongers that “[W]hen product misuse and its attendant risks 
are reasonably foreseeable, the manufacturer is in the best position to avoid product-related injuries by giv-
ing an adequate warning. Thus, the duty to warn includes a duty to warn with respect to foreseeable misuse 
of a product.”21 In Haag, estate representatives contracted with auctioneers to sell the deceased’s antique 
vehicles. The plaintiff was injured while attending the auction when he was struck by a tractor’s loose hitch 
ball and sued the tractor hitch manufacturer and the estate representatives, under theories of products lia-
bility, agency, imputed negligence, and premises liability.22 The court held that although the testimony was 
in conflict regarding the foreseeability of the misuses, there was sufficient evidence from which a jury could 

 13 NJI 2d Civ. 11.23.
 14 Stahlecker, 266 Neb. at 615–16, 667 Neb. at 257; Kudlacek v. Fiat S.p.A., 244 Neb. 822, 829, 509 N.W.2 603, 609 (1994). 

See also, NJI 2d Civ. 11.20, Authorities.
 15 Ackles v. Luttrell, 252 Neb. 223, 561 N.W.2d 573 (1997); Eyl v. Ciba-Geigy Corp.; 264 Neb 582, 595–596, 650 

N.W.2d 744 at 753–754 (Neb 2002); Hoelck v. ICI Americas, Inc., 7 Neb. App. 622, 630, 584 N.W.2d 52, 58 (Neb. Ct. 
App. 1998).

 16 7 U.S.C. §136 et seq.
 17 Haegli v. Caterpillar Tractor Co., 197 Neb. 824, 827, 251 N.W.2d 370, 372 (1997).
 18 Strong v. E.I. DuPont de Nemours Co., Inc., 667 F.2d 682, 688–87 (8th Cir. 1981).
 19 Id. at 687.
 20 Jensen v. Hawkins Constr. Co., 193 Neb. 220, 225, 226 N.W.2d 346, 350 (1975).
 21 Haag, 256 Neb. at 184–185, 589 N.W.2d at 329; (citing 3 Am. Law Prod. Liab. 3d §32:48 (rev. 1993)).
 22 Id.
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reasonably conclude that the misuses involving the hitch ball were foreseeable, thereby creating a duty to 
warn against such misuses.23

Who Do You Have to Warn?

Bystander

There are no Nebraska cases holding that there is a duty to warn bystanders, in addition to reasonably fore-
seeable users or consumers of a product.24

Sophisticated Users

The Nebraska Supreme Court has held that warning of a product’s defects is unnecessary where the supplier 
of the product has reason to believe that those who use it will have such special experience as will enable 
them to perceive the danger.25

Bulk Supplier

Nebraska courts have not treated “bulk suppliers” separately from “suppliers” in product liability actions. In 
Nebraska, a strict liability action may not be maintained against a supplier who is the seller of a product but 
not also is manufacturer.26

Learned Intermediary

Nebraska courts have adopted the learned intermediary doctrine with regard to a manufacturer’s liability for 
a warning defect in prescription drug cases.27 The Nebraska Supreme Court has explicitly adopted §6(d) of 
the Restatement (Third) of Torts, which provides:

A prescription drug or medical device is not reasonably safe due to inadequate instructions or warn-
ings if reasonable instructions or warning regarding foreseeable risks of harm are not provided to:

(1) prescribing and other health-care providers who are in a position to reduce the risks of harm in 
accordance with the instructions or warnings; or

(2) the patient when the manufacturer knows or has reason to know that health-care providers 
will not be in a position to reduce the risks of harm in accordance with the instructions or 
warnings.28

 23 Haag, 256 Neb. at 184–185, 589 N.W.2d at 329.
 24 In Eyl v. Ciba-Geigy Corp., 264 Neb. 582, 601–602, 650 N.W.2d 744, 757, the court held that a plaintiff’s failure to 

warn claim based on damages resulting from the application of herbicide was preempted by FIFRA, despite plain-
tiff’s alleged status as a bystander.

 25 Erickson v. Monarch Industries, Inc., 216 Neb. 875, 887–88, 347 N.W.2d 99, at 108–09 (1984).
 26 Neb. Rev. Stat. §25-21, 181 (Reissue 2016).
 27 Freeman v. Hoffman-La Roche, Inc., 260 Neb. 552, 571, 618 N.W.2d 827, 842 (2000).
 28 Freeman, 260 Neb. at 563–571, 618 N.W.2d at 837–842 (citing Restatement (Third) of Torts, §6(d) at 145).
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Law Regarding Drugs and Devices
The Nebraska Supreme Court has noted that pharmaceutical products have historically been treated dif-
ferently in regard to a duty to warn.29 In adopting the learned intermediary doctrines, discussed above, the 
court stated that although in ordinary product cases, a manufacturer’s duty to warn runs directly to the con-
sumer of the product, in cases involving prescription drugs, it is widely held that the duty to warn extends 
only to members of the medical profession and not to the consumer.30

Is It Always Necessary to Warn?
With regard to negligence actions, it is not necessary to warn sophisticated users, as discussed above. There 
is no duty to warn of a known danger or defect.31 With regard to strict liability actions, there is no duty 
to have a warning on every product; only when without the warning, the product would be unreasonably 
dangerous.32

Is There a Heeding Presumption in Nebraska?
Nebraska courts have not adopted a heeding presumption in product liability actions.

What Defenses Are Available to those within the Chain of Distribution?

Manufacturers

In a product liability action brought under a negligence theory, a manufacturer may employ the traditional 
affirmative defenses of contributory negligence and assumption of risk. In an action brought under strict 
liability, a manufacturer may allege the affirmative defense of misuse, but no longer may allege contributory 
or comparative negligence as a defense.33 Misuse most typically arises when a user fails to follow plain and 
unambiguous instructions for use of the product.34 Manufacturers may employ the defense of assumption of 
risk against a claim brought under either a negligence theory or a strict liability theory.35

A manufacturer may also employ the “state of art” defense for any actions brought under a negligence or 
strict liability theory.36 Finally, the learned intermediary doctrine, discussed above, affords a defense to man-
ufacturers, as well as other sellers, lessors, and suppliers, with regard to prescription drug cases.

 29 Freeman, 260 Neb. at 570, 618 N.W.2d at 541.
 30 Freeman, 260 Neb. at 570, 618 N.W.2d at 541.
 31 Haegli, 197 Neb. at 827, 251 N.W.2d at 372.
 32 NJI 2d Civ. 11.20, Comment and Authorities.
 33 Hawkins Const. Co. v. Matthews Co., Inc., 190 Neb. 546, 567, 209 N.W.2d 643, 655 (1973); see also NJI2d Civ. 

11.25; Shipler v. GMC, 271 Neb. 194, 209–20, 710 N.W.2d 807, 826 (2006); see also Neb. Rev. Stat. §§25-21,185 to 
25-21,185.12 (Reissue 2016).

 34 Erickson v. Monarch Indus., Inc., 216 Neb. 875, 885, 347 N.W.2d 99, 107 (1984).
 35 Jay v. Moog Auto., 264 Neb. 875, 882–83, 652 N.W.2d 872, 880–81 (2002); Jameson v. Liquid Control Corp., 260 Neb. 

489, 499, 618 N.W.2d 637, 646 (2000); Neb. Rev. Stat. § 25-21,185.12 (Reissue 2016).
 36 Neb. Rev. Stat. §25-21,182 (Reissue 2016); see also NJI2d Civ. 11.31.
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Sellers/Retailers

Neb. Rev. Stat. §25-21,181 bars strict liability actions from being brought against sellers, or lessors unless 
the seller or lessor is also the manufacturer of the allegedly defective product. Sellers and lessors would also 
be able to utilize the defenses of contributory negligence, assumption of risk, and state of the art for actions 
brought under a negligence theory.

Is an Expert Required on Warning Issues?
There are no Nebraska appellate cases that require an expert regarding warning issues.

Has the Duty to Warn Been Preempted With Respect to Any Product in Nebraska?
As discussed above, Nebraska appellate courts have held on multiple occasions that the Federal Insecticide, 
Fungicide, and Rodenticide Act (“FIFRA”)37 preempts common-law failure-to-warn claims brought pursuant 
to state law.38 Also, a federal district court, considering Nebraska law, held that state common-law claims for 
defective design and failure to warn against a manufacturer of locomotive equipment were preempted by the 
Locomotive Inspection Act (LIA”).39

POST-SALE DUTIES

General Duty, Including Restatement
The Nebraska Supreme Court has not specifically addressed the issue of whether it would recognize a man-
ufacturer’s post-sale duty to warn. However, the Eighth Circuit Court of Appeals has determined that the 
Nebraska Supreme Court, if called upon to decide the issue, would not impose either a post-sale duty to warn 
or a duty to retrofit on the part of a manufacturer.40 The Eighth Circuit concluded that prior Nebraska case 
law favored limiting the state’s product liability law to actions or omissions which occur at the time of man-
ufacture or sale. The Eighth Circuit cautioned that its decision considered only the issue of a manufacturer’s 
post-sale duties, and the decision should not be interpreted to address the post-sale duties of any other poten-
tially liable parties in the chain of distribution.41
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 37 7 U.S.C. §136 et seq.
 38 Ackles, 252 Neb. 273, 561 N.W.2d 573; Eyl, 264 Neb. 582, 650 N.W.2d 744; Hoelck, 7 Neb. App. 622, 584 N.W.2d 52.
 39 49 U.S.C. §20701(1); BNSF Railway Company v. Seats, 235 F.Supp.3d 1080 (D.Neb. 2017) (appeal pending).
 40 Anderson v. Nissan Motor Co., 139 F3d 599, 602–603 (8th Cir. Neb. 1998).
 41 Anderson, 139 F.3d at 602;See Also, Vallejo v. Amgen, Inc., No.8:14CV50, 2014 WL 4922901, at *4 (D. Neb.Sept.29, 

2014) (“In light of Anderson, Plaintiff’s claims based on strict liability and negligent failure to warn are barred to the 
extent they allege post-sale duties to warn”).
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