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New Hampshire

By Matthew V. Burrows and Samantha Elliott

PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in New Hampshire?

Relationship between Duty to Warn and Duty of Safe Design

The duty to warn is part of the general duty to design, manufacture and sell products that are reasonably 
safe for their foreseeable uses. Chellman v. Saab-Scania AB, 138 N.H. 73, 78, 637 A.2d 148, 150 (1993) (citing 
Restatement (Second) of Torts §402-A cmts. h and j). Stated another way, “[i]f the design of a product makes 
a warning necessary to avoid an unreasonable risk of harm from a foreseeable use, the lack of warning or an 
ineffective warning causes the product to be defective and unreasonably dangerous.” Id.

In New Hampshire, “a manufacturer is not obliged to design the safest possible product possible, or one 
as safe as others make or a safer product than the one he has designed, so long as the design he has adopted 
is reasonably safe.” Mitchell v. Ford Motor Co., 533 F.2d 19, 20 (1st Cir. 1976) (applying New Hampshire Law) 
(citations omitted). Therefore, the duty to warn is limited. “Manufacturers [and sellers] cannot foresee and 
warn of all absurd and dangerous uses of their product.” Thibault v. Sears, Roebuck & Co., 118 N.H. 802, 808, 
395 A.2d 843, 847 (1978). Moreover, some products, such as carving knives, have dangerous features that are 
apparent, requiring no warning. Id. “When a risk is not apparent, however, the user must be adequately and 
understandably warned of concealed dangers.” Id. The duty to warn is concomitant with the general duty of 
the manufacturer [and seller], which “is limited to foreseeing the probable results of the normal use of the 
product or a use that can reasonably be anticipated.” McLaughlin v. Sears, Roebuck & Co., 111 N.H. 265, 268, 
281 A.2d 587, 588 (1971).

Theories of Liability

Negligence

The theory for a negligence based duty to warn case is that the manufacturer or seller has a general duty to 
act reasonably in designing its product. Murray v Bullard Co., 110 N.H. 220, 265 A.2d 309 (1977). As dis-
cussed above, the duty extends only to that which is foreseeable from normal use. A plaintiff must prove the 
usual elements of duty, breach, damages or injury, and causation.

Strict Liability

“If the design of a product makes a warning necessary to avoid an unreasonable risk of harm from a foresee-
able use, the lack of warning or an ineffective warning causes the product to be defective and unreasonably 
dangerous,” and the manufacturer strictly liable.” Chellman, 138 N.H. at 78, 637 A.2d at 150 (citing Reid v. 
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Spadone Mach. Co., 119 N.H. 457, 463, 404 A.2d 1094, 1098 (1979) (design problems coupled with inadequate 
warning made product defective)); Restatement (Second) of Torts §402-A cmt. h and j.

Submission to Jury

New Hampshire recognizes that a products liability action based on strict liability can be joined with an 
action based on negligence as an alternative ground. See Greenland v. Ford Motor Co., Inc., 115 N.H. 564, 347 
A.2d 159 (1975). However, whether both issues should be submitted to the jury may be unnecessary and the 
trial court may properly limit submission to one or the other. This decision will be fact and case specific.

Was the Warning or Instruction Adequate?

Factors to Consider

New Hampshire cases have not set forth a definitive list of factors to consider in determining whether a 
warning or instruction was adequate. Jury instructions often provide a helpful starting point for this anal-
ysis. In State v. Exxon Mobil Corp., 168 N.H. 211, 220, 126 A.3d 266 (2015), the State of New Hampshire 
brought a civil suit against gasoline suppliers, refiners, and chemical manufacturers seeking damages for 
groundwater contamination caused by MTBE. The case went to trial on three causes of action: negligence; 
strict liability—design defect; and strict liability—failure to warn.

With respect to the State’s failure-to-warn claim, the New Hampshire Supreme Court noted that the trial 
court instructed the jury as follows:

In deciding whether there was a design defect in the product, you may consider whether there was a 
warning, and, if so, whether the warning was adequate. The warning is inadequate unless it makes the 
potential harmful consequences apparent and contains specific language directed at the significant 
risks or dangers caused by a failure to use the product in the prescribed manner. The manner of the 
warning is inadequate unless it is of such intensity to cause a reasonable person to exercise caution 
equal to the potential danger.

…

The State has the burden to prove that if ExxonMobil had provided an adequate warning, MTBE gaso-
line would not have been used or would have been used differently.

A failure to warn amounts to a legal cause of harm when the failure to warn is a substantial factor in 
bringing about the harm, and if the harm would not have occurred without the failure to warn. The 
failure to warn need not be the only cause of the injury, but it must be a substantial factor in bringing 
about the injury.

Exxon Mobil Corp., 168 N.H. at 240, 126 A.3d at 290. While the jury instruction was issued for the particular 
case at issue, it tracks New Hampshire Civil Jury Instruction 23.4 and provides a broad starting point for 
what factors a court and jury might consider in evaluating whether a warning or instruction was adequate.

Obvious Hazards

The New Hampshire Supreme Court has stated that certain products are “obviously and inherently danger-
ous. When the risk is not apparent, however, the user must be adequately and understandably warned of 
concealed dangers.” Thibault, 118 N.H. at 808, 395 A.2d at 847 (noting that some products, such as carving 
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knives, are obviously and inherently dangerous). “The jury must decide whether the potentiality of harm is 
open and obvious.” Id.

Reasonably Foreseeable Misuse

In a strict liability case based on an allegation of a defectively designed product, part of the plaintiff’s case-in-
chief requires proof that his or her use of the product—including any misconduct—was foreseeable. Thibault, 
118 N.H. at 808, 395 A.2d at 847. From this it is a short leap to impose upon the defendant the concomitant 
burden of showing that it warned against foreseeable misconduct as part of its defense that plaintiff’s misuse 
was unforeseeable.

Who Do You Have to Warn?

Bystanders

For products that are unlikely to be made safe for use, New Hampshire has adopted Restatement (Second) of 
Torts §389, which applies basic negligence principles of foreseeability and fault in the supplier context. A duty 
is owed only to those who are “foreseeably endangered and either ignorant of the chattel’s dangerous propen-
sities, or otherwise not chargeable with a positive balance of fault.” Buckingham v. R.J. Reynolds Tobacco Co., 
142 N.H. 822, 829, 713 A.2d 381, 385 (1998) (second hand smoke case). The court found that the plaintiff, a 
non-smoker in a family of heavy smokers, was a bystander within the scope of foreseeability.

Learned Intermediaries

The learned intermediary doctrine has only been discussed in diversity cases in the United States District 
Court for the District of New Hampshire that involve medical devices or drugs. See, e.g., Nelson v. Dalkon 
Shield Claimants Trust, Civ. No. 84-276-SD, 1994 WL 255392 (D.N.H. 1994); (noting that it is “generally 
accepted that in a case involving medical products prescribed or used by a physician or trained medical 
personnel, the warning runs to the physician not the patient.”); Dupre v. G.D. Searle and Co., 1987 U.S. Dist. 
LEXIS 16769 (D.N.H. 1987) (“This court finds that the New Hampshire courts would impose upon a manu-
facturer of those intrauterine devices considered prescription drugs by the FDA an affirmative duty to warn 
the medical profession, not the consumer, of dangerous side effects.”); Brochu v. Ortho Pharmaceutical Corp., 
642 F.2d 652, 661 (1st Cir. 1981) (“Under the duty to warn theory, a product sold without adequate warnings 
is in a defective condition. The duty requires that the physician, not the patient, be warned; it is discharged 
by an effective warning.”) (applying New Hampshire law).

Sophisticated Users

The New Hampshire Supreme Court has not addressed sophisticated user issue directly. However, the United 
States District Court for the District of New Hampshire has noted that “under New Hampshire law, knowl-
edge and experience of a product’s user are relevant to a defendant’s negligence in failing to warn of the prod-
uct’s dangers.” Bernier v. Simon-Telelect, CV-96-009-M (D.N.H. slip op., June 2, 1998) (citing Laramie v. Sears, 
Roebuck & Co., 142 N.H. 653, 707 A.2d 443 (1998)); see also Murray v. Bullard Co., 110 N.H. 220, 226–27, 265 
A.2d 309, 314 (1970). The court suggested that because the defense derives from negligence jurisprudence, the 
New Hampshire Supreme Court, if it addressed the issue, would limit the sophisticated user defense to negli-
gence product liability actions.
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Law Regarding Drugs and Devices
In Nelson v. Dalkon Shield Claimants Trust, the United States District Court for the District of New Hamp-
shire noted that it is “generally accepted that in a case involving medical products prescribed or used by a 
physician or trained medical personnel, the warning runs to the physician not the patient.” 1994 WL 255392 
(D.N.H. 1994); Dupre, 1987 U.S. Dist. LEXIS 16769 (“This court finds that the New Hampshire courts would 
impose upon a manufacturer of those intrauterine devices considered prescription drugs by the FDA an affir-
mative duty to warn the medical profession, not the consumer, of dangerous side effects.”); see also Brochu, 
642 F.2d at 661 (“Under the duty to warn theory, a product sold without adequate warnings is in a defective 
condition. The duty requires that the physician, not the patient, be warned; it is discharged by an effective 
warning.”) (applying New Hampshire law).

Is It Always Necessary to Warn?
No. “The absence of a warning may be relevant in determining whether or not a product is defectively 
designed and unreasonably dangerous.” Chellman, 138 N.H. at 78, 637 A.2d at 150.

The New Hampshire Supreme Court has rejected decisions from other jurisdictions that fail to recognize 
the individual consumer’s responsibilities when using a product. Thibault, 118 N.H. at 808, 395 A.2d at 846. 
Specifically, New Hampshire rejects the notion that manufacturers are liable for failing to warn regarding 
uses that were neither intended by the manufacturer nor within the reasonably foreseeable use of the prod-
uct. Id. As noted above, it is not necessary to warn against obvious dangers or absurd uses of a product. Id. 
The obviousness of a harm is a question for the jury. Price v. BIC Corp., 142 N.H. 386, 390, 702 A.2d 330, 333 
(1997).

Is There a Heeding Presumption in New Hampshire?
A “heeding presumption” is a presumption that the general public reads and heeds warnings on products. 
While no New Hampshire cases specifically address this issue, New Hampshire has adopted comment j of the 
Restatement (Second) of Torts §402A, which provides:

In order to prevent the product from being unreasonably dangerous, the seller may be required to give 
directions or warning, on the container, as to its use…Where warning is given, the seller may reason-
ably assume that it will be read and heeded; and a product bearing such a warning, which is safe for use 
if it is followed, is not in defective condition, nor is it unreasonably dangerous.

What Defenses Are Available to those in the Chain of Distribution?
There are no unique defenses available to persons in the chain of distribution. However, while sellers of 
sealed boxes remain strictly liable, at least one trial court has held that before a distributor can be held 
strictly liable, some element of “fault,” i.e., that the distributor was in some way responsible for the “defec-
tive” nature of the product it sold, must be alleged and proven. Longden v. Philip Morris et al., Hillsborough 
(South) County, slip op. (8/11/03, Smukler, J.) Those in the chain of distribution who, for example, are liable 
only by virtue of being in the chain, and not on account of any direct actions, may bring actions for indemni-
fication and/or contribution.
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Is an Expert Necessary on Warning Issues?
New Hampshire law requires an expert witness on issues that are beyond the ken of ordinary lay persons. 
Baker Valley Lumber v. Ingersoll-Rand Co., 148 N.H. 609, 813 A.2d 409 (2002); Wood v. Public Serv. Co., 114 
N.H. 182, 186, 317 A.2d 576, 578 (1974) (where “scientific issues would be beyond the capacity of men of com-
mon experience and knowledge to form a valid judgment by themselves…expert evidence [is] required to 
assist a jury in its decision”). This requirement applies to claims for inadequate warnings as well. Lemay v. 
Burnett, 139 N.H. 633, 660 A.2d 1116 (1995) (case dismissed for lack of warnings expert). Thus, unless the need 
for a warning is so obvious that an average lay person would understand that a warning was required, an ex-
pert is required. Cf. Powell v. Catholic Medical Center, 145 N.H. 7, 749 A.2d 301 (2000) (common sense dictated 
need to warn of violent patient and expert not necessary); Wood, 114 N.H. at 186, 317 A.2d at 578 (no expert re-
quired in case over whether electric company should have warned of dangers of high voltage lines near home).

Has the Duty to Warn Been Preempted With Respect 
to Any Product in New Hampshire?
In a primary smoker case, the United States District Court for the District of New Hampshire held that a 
common law products liability claim is preempted by well-defined areas of federal regulation. Gianitsis v. 
Am. Brands, Inc., 685 F. Supp. 853, 859 (D.N.H. 1988). The Gianitsis court held that a warning that complies 
with the Federal Labeling Act preempts cigarette smoker’s (plaintiff’s) claim for damages based on a failure 
to warn. Id.; cf. King v. Philip Morris, Inc., 2000 WL 34016358, at 9 (N.H. Super. Ct. 2000) (state trial court 
held that the Labeling Act does not pre-empt strict liability on a defective design claim); Longden v. Philip 
Morris, Inc., 2003 WL 22341277 (April 08, 2003) (Labeling Act preempts a duty to warn prior to 1969 and any 
duty to warn after 1969 through channels of communication other than advertising or promotion.).

In a more recent case involving groundwater contamination, the New Hampshire Supreme Court con-
cluded that the Clean Air Act did not preempt the State’s claims brought against Exxon Mobil Corporation. 
Exxon Mobil Corp., 168 N.H. at 228, 126 A.3d at 280 (2015). In that case, the State of New Hampshire brought 
a civil suit against gasoline suppliers, refiners, and chemical manufacturers seeking damages for groundwa-
ter contamination caused by MTBE. Id. In 2013, the case went to trial on three causes of action: negligence; 
strict liability—design defect; and strict liability—failure to warn.

Exxon appealed, during which the New Hampshire Supreme Court addressed Exxon’s argument that the 
State’s claims were preempted. Specifically, Exxon asserted that “a state tort duty holding it liable for supply-
ing MTBE is preempted by the Clean Air Act, particularly because Exxon had no safer, feasible alternative 
to MTBE at the time.” Exxon Mobil Corp., 168 N.H. at 228, 126 N.H. at 280. In addressing Exxon’s so-called 
“obstacle branch” of conflict preemption, the court disagreed with Exxon’s preemption argument and noted 
that Exxon could not “point to any part of the Clean Air Act or its legislative history that supports a conclu-
sion that the choice among oxygenate options was a significant objective of the federal law.” Id.

POST-SALE DUTIES

General Duty
While the New Hampshire Supreme Court has neither articulated nor discussed when a duty to warn may 
arise after a sale, the United States District Court for the District of New Hampshire has addressed the gen-
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eral question of whether a post-sale or continuing duty to warn in a products liability case exists as provided 
by Restatement (Third) of Torts: Products Liability §10. Jenks v. N.H. Motor Speedway, Civ. No. 09-CV-205-JD, 
2012 U.S. Dist. LEXIS 56205, at *12 (D.N.H. April 23, 2012). In that case, the defect alleged by plaintiff was the 
danger of falling when riding on the back of the golf cart manufactured and sold by a particular defendant. 
The court was faced with two questions: (1) whether New Hampshire would recognize a post-sale or continu-
ing duty to warn in products liability cases, and (2) whether evidence of a continuing duty to warn would 
be allowed, accompanied by an appropriate jury instruction. After analyzing various New Hampshire cases 
as well as case law from other jurisdictions, the court concluded that “the New Hampshire Supreme Court 
would recognize a continuing duty to warn of a product defect…” Id. at *15. The court went on to state that 
“[a] product liability claim asserting a continuing duty to warn under section 10 is cognizable in this case.” 
Id. The court then concluded that the plaintiffs would be permitted to present evidence in support of their 
theory and deferred on determining what type of jury instruction would be given. Id. at *20.

In a separate case, the New Hampshire Superior Court in Abelleria v. Door Control, Inc., 2012 N.H. 
Super. LEXIS 62 (Hillsborough County Superior Court, June 1, 2012) addressed whether there is a continuing 
duty to warn of technological advances. In that case, a plaintiff was exiting a hospital when he was struck 
from behind by an automatic door closing. The plaintiff argued that the defendant manufacturer had a duty 
to advise the hospital of technological advances—a sensor—that could have prevented the accident. The trial 
court rejected the plaintiff’s argument and agreed with the majority position that the defendant did not have 
a post-sale duty to warn the hospital of technological advances which may have made the door safer. It fur-
ther concluded that “[s]uch a rule would be extremely onerous on manufacturers, and would discourage the 
development of future safety devices.” Id.

The above cases bolster a principle set forth in the comments to the Restatement (Third) of Torts: Prod-
ucts Liability: “As with all rules that raise the question whether a duty exists, courts must make the threshold 
decision that, in particular cases, triers of fact could reasonably find that product sellers can practically and 
effectively discharge such an obligation and that the risks of harm are sufficiently great to justify what is 
typically a substantial post-sale undertaking.” Restatement (Third) of Torts: Products Liability §10 cmt. A. As 
cases involving this type of claim continue to develop, it will become more readily apparent with respect to 
when (and if) such a duty to warn exists based on the particular facts and circumstances of each case.
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