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Scope of the Duty to Warn
Oklahoma’s products liability law “generally requires a manufacturer to warn consumers of danger associ-
ated with the use of its product to the extent the manufacturer knew or should have known of the danger.”1

To recover in a failure to warn case, a plaintiff must establish both cause-in-fact (that the product in 
question caused the injury) and proximate cause (that the manufacturer of the product “breached a duty to 
warn of possible detrimental reactions”).2 To qualify as a proximate cause of the injury, the breach of a duty 
or failure to warn must be a substantial contributing factor in bringing about the harm in question.3

Consumer and foreseeable users must be warned. There is no duty to warn bystanders or non-users. A 
supplier’s duty to warn extends only to the ordinary consumers, liability is contemplated only if a product 
does not have a warning sufficient to inform “an ordinary consumer of the product” of its dangerous charac-
teristics, and if the risk of harm is not one that an “ordinary consumer who purchases the product” reason-
ably would expect.4 Products liability action premised on a failure to warn may be pursued against retailers 
as well as manufacturers, and the same elements of proof apply to both types of lawsuits.5

Oklahoma has adopted the Restatement (second) of Torts.

Duty to Warn vs. Duty of Safe Design

The duty to warn and the duty of safe design are related. In Oklahoma, a plaintiff can base a claim of defec-
tive design on the theory the assertion that the product lacked warnings or provided inadequate warnings 
regarding the alleged danger/risk.6

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer
Manufacturers, retailers, employers and distributors all may have a duty to warn. However, since a duty to 
warn exists only when those to whom the warning is to be communicated can reasonably be assumed to be 
ignorant of the dangers to which the warning relates, there is generally not a duty on the part of a supplier/

 1 Edwards v. Basel Pharms., 933 P.2d 298, 300 (Okla. 1997).
 2 McKee v. Moore, 648 P.2d 21, 23–24 (Okla. 1982).
 3 See Woolard v. JLG Indus. Inc., 210 F.3d 1158, 1172 (10th Cir. 2000) (applying Oklahoma law) (noting that “a proxi-

mate cause is defined as one that, in the natural and continuous sequence, produces the plaintiff’s injury and with-
out which the injury would not have happened”).

 4 Swift v. Serv. Chem., 2013 OK CIV APP 88, P16, Thompson v. TCI Prods. Co., 81 F. Supp. 3d 1257 (10th Cir. 2015).
 5 Oklahoma Uniform Jury Instructions, Civil, 12.1; Braden v. Hendricks, 695 P.2d 1343 (Okla. 1985).
 6 Wheeler v. Ho Sports, Inc., 234 F.3d 754 (10th Cir. 2000).
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manufacturer of component parts to warn the purchaser/manufacturer of the dangers inherent in the com-
ponents supplied.7

Factors to Consider

Oklahoma does not have a list of definitive factors related to adequacy. A warning must adequately inform 
the ordinary user of the precaution he must take and the risk he is exposed to in the use of the product. The 
warning must reasonably communicate the harm that could result from the danger.8 “If the warnings cover 
all foreseeable uses, and if the product is not unreasonably dangerous if the warnings and directions are fol-
lowed, the product is not defective in that respect.”9 Whether or not a warning provides sufficient knowledge 
and adequately apprises a user of the possibility of dangers associated with its use is a fact question for the 
jury to determine.

A warning is inadequate “particularly where a manufacturer has reason to anticipate danger may result 
from the use of his product and the product fails to contain adequate warning of such danger.”10 This means 
that in some instances the court may evaluate such things as location, size, how easy it is to understand for 
an ordinary consumer, and its specificity.

Location of Warning/Content of Message

For instance, in Wheeler v. Ho Sports, plaintiff’s husband, wearing defendant’s life vest, was knocked uncon-
scious while wakeboarding and drowned and sunk to the bottom of the lake before the pickup boat could 
rescue him.11 The vest contained the following warning:

CAUTION: READ BEFORE USE

THIS PRODUCT IS NOT A COAST GUARD APPROVED LIFE SAVING DEVICE

This product is not approved by the U.S. Coast Guard, the Canadian Coast Guard or any other agency 
designated to grant such approvals and may therefore not be counted toward fulfillment of your man-
datory carriage requirement. This product does not have any stated or implied warranties concerning 
its performance.

This product is designed for use by experienced riders only. It should be used only during condi-
tions where adequate supervision ensures constant monitoring of the wearer and pick-up boats are 
being used.

The buoyancy distribution is not sufficient to float a person face-up in the water. This product should 
not be used by non-swimmers and will not protect any wearers from drowning or injury.

THIS PRODUCT IS NOT A LIFE JACKET

Plaintiff claimed that the she and her husband understood the warning to mean that the vest would not 
float a person face-up such that they could continue to breathe even if unconscious, but that it would float 
a person face-down. Thus, when properly supervised, a downed wearer could be recovered by those in a 

 7 Mayberry v. Akron Rubber Machinery Corporation, 483 F. Supp. 407 (N.D. Okla. 1979).
 8 Oklahoma Uniform Jury Instructions, Civil, 12.5.
 9 Smith v. United States Gypsum Co., 612 P.2d 251, 253 (Okla. 1980).
 10 612 P.2d 251, 253–54 (Okla. 1980).
 11 Wheeler v. Ho Sports, Inc., supra.
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pick-up boat. The court agreed and stated that “the warning did not alert Mr. Wheeler that he would not float 
at all, and sinking poses a distinctly different danger than not floating in a certain manner.”

Unknown vs. Unknowable Dangers

The distinction between unknown versus unknowable dangers is often seen in asbestos cases. Unknown 
dangers are dangers that the manufacturer didn’t know at the time of manufacture, but reasonably should 
have known or could have known. In this case, the Oklahoma Supreme Court has determined that manufac-
turers have a duty to warn foreseeable users.12

Unknowable dangers are dangers that due to the state-of-the-art at the time of manufacture, no one 
could have reasonably known of the danger. There is no liability for dangers that are unknowable. For 
instance, in Rohrbaugh v. Owens-Corning Fiberglas Corp., the Court held that the evidence before the jury 
was clear that prior to 1969, the last date of the decedent’s exposure to appellants’ products, it was unknown 
that amosite or chrysotile asbestos fibers could cause mesothelioma.13 Therefore, appellees failed to produce 
any evidence that appellants knew or should have known of the dangers associated with their products, and 
thus they were under no duty to warn that which they could not have known.

Obvious Hazards

A manufacturer is required to warn consumers of danger associated with the use of its product to the extent 
the manufacturer knew or should have known of the danger.14 However, there is no duty to warn of a prod-
uct-connected danger, which is obvious or generally known.15

For instance in Steel By and Through Steel v. Daisy Mfg. Co., a manufacturer of an air rifle was sued in a 
products liability action for failure to warn.16 The court held that the potential for danger inherent in an air 
rifle is readily apparent and a warning for the obvious is not a requirement of the doctrine of products lia-
bility. Many products, such as air rifles, cannot possibly be made safe for all uses. Unreasonably dangerous 
only means the product must be dangerous to an extent beyond that which would be contemplated by the 
ordinary consumer who purchases it.

Reasonably Foreseeable Misuse

The affirmative defense of misuse will not prevail if the warnings are determined to be inadequate. In 
instances involving inadequate warnings, the misuse will be considered foreseeable. “A manufacturer or sup-
plier is under no duty to warn where the product is used in an unlikely or unforeseeable manner.”17

Foreign Language or Use of Pictorials

There is no Oklahoma case law on this issue.

 12 McKee v. Moore, 648 P.2d 21, 23–24 (Okla. 1982).
 13 965 F.2d 844 (Okla. 1992).
 14 Edwards v. Basel Pharms., 933 P.2d 298 (Okla. 1997).
 15 Duane v. Oklahoma Gas & Electric Co., 833 P.2d 284 (Okla. 1992).
 16 743 P.2d 1107 (Okla. App. 1987).
 17 Martin v. Interstate Battery Sys. of Am., Inc., 2016 U.S. Dist. LEXIS 106972, *14.
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Effect of Promotion

A manufacturer can be held liable for failure to warn if consumers or doctors, via the learned intermediary 
doctrine, rely on a manufacturer’s promotional materials and advertisements which claim certain things 
while not providing warnings or risk factors regarding those claims.18

Overwarning

There is no Oklahoma case law on this issue.

Who Do You Have to Warn?

Bystanders

Oklahoma does not recognize a duty to warn bystanders. The duty to warn only extends to the ordinary con-
sumers and users of the product.19

Allergic Persons

Almost all products could cause some type of allergic reaction in some person. Before the seller has a duty to 
warn, the product must produce an allergic reaction in a “substantial number” of people, not just an isolated 
reaction in an individual case.

In Merrill v. Beaute Vues Corp.,20 Nina Merrill suffered eye impairment after using the defendant’s 
home permanent. The injury to Ms. Merrill’s optic nerve was the only such injury reported out of five-hun-
dred-million users of the product.21 The Tenth Circuit held that there was no duty to warn, because there was 
no “identifiable class which could be effectively warned” and because no one could anticipate the harmful 
consequences to the optic nerve from the use of the home permanent. The injury was “caused by allergy or 
the unusual susceptibility of the person and not the product.” Furthermore, any warning would have been 
totally ineffective because the plaintiff, like the defendant, did not realize she had this susceptibility and 
would not have heeded any warning that would have been given.22

The plaintiff must prove that an “identifiable class” of users are allergic to the product before the product 
seller has a duty to warn. In Tayar v. Roux Laboratories, Inc.,23 the plaintiff allegedly suffered contact der-
matitis from using the defendant’s Fanci-full Rinse. However, the plaintiff failed to introduce evidence that 
“anyone other than Tayar suffered an adverse reaction from use of the product” and there was “no evidence 
indicating how many people were sensitive to the product.”24 The Tenth Circuit reversed the plaintiff’s judg-
ment, stating the following.

 18 Alexander v. Smith & Nephew PLC, 90 F. Supp. 2d 1225 (N.D. Okla. 2000).
 19 Carel v. Fibreboard Corporation 74 F.3d 1248, 996 WL 3917 (C.A.10 (Okla).
 20 235 F.2d 893 (10th Cir. 1956).
 21 Id.
 22 Id.
 23 460 F.2d 494 (10th Cir. 1972).
 24 Id.
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Sophisticated User Defense

There is no duty to warn experienced users of all the inherent risks in use of a product with which they are 
already familiar.25 Because of this general concept, the duty of bulk suppliers to their buyers is different than 
for manufacturers in a failure to warn case.

In Mayberry v. Akron Rubber Mach. Corp., the court said that “where the danger or potentiality of dan-
ger is known or should be known to the user, the duty (to warn) does not attach.”26

Bulk Supplier Defense

The general rule as to a supplier’s duty to warn of known dangers in the ordinary use of its product is set out 
in Restatement of Torts (Second), §388:

One who supplies directly or through a third person a chattel for another to use is subject to liability to 
those whom the supplier should expect to use the chattel with the consent of the other or to be endangered by 
its probable use, for physical harm caused by the use of the chattel in the manner for which and by a person 
for whose use it is supplied, if the supplier

(a) knows or has reason to know that the chattel is or is likely to be dangerous for the use for which it is 
supplied, and

(b) has no reason to believe that those for whose use the chattel is supplied will realize its dangerous 
condition, and

(c) fails to exercise reasonable care to inform them of its dangerous condition or of the facts which 
make it likely to be dangerous.”

Oklahoma law imposes a “should have known” standard applicable to “knowledgeable purchasers,”27 
This is tantamount to the familiar “sophisticated purchaser defense” exception which is based upon the prin-
ciples set forth in the Restatement (Second) of Torts. This exception absolves suppliers of the duty to warn 
purchasers who are already aware or should be aware of the potential dangers.28

Learned Intermediary Doctrine (Prescription Drug Rule)

In cases involving prescription drugs, the manufacturer has a duty to warn only the prescribing physician 
and not the end consumer.29 In these cases, the physician acts as a learned intermediary between the manu-
facturer and the consumer. The physician is in the best position to evaluate the patient’s needs, to balance the 
benefits and risks of the particular prescription drug, and to supervise its use. The patient is expected to and 
presumably does rely on the physician’s judgment. The learned intermediary doctrine operates as an excep-
tion to the manufacturer’s duty to warn the ultimate consumer, and shields manufacturers of prescription 
drugs from liability if the manufacturer adequately warns the prescribing physicians of the dangers of the 

 25 Clark v. Continental Tank Co., 744 P.2d 949 (Okla. 1987).
 26 483 F. Supp. 407, 413 (N.D. Okla. 1979) (citing Berry v. Eckhardt Porsche Audi, Inc., 578 P.2d 1195 (Okla. 1978); Nich-

olson v. Tacker, 512 P.2d 156 (Okla. 1973)); see also Davis v. Fox River Tractor Co., 518 F.2d 481 (10th Cir. 1975); Mar-
shall v. Ford Motor Co., 446 F.2d 712 (10th Cir. 1971).

 27 Id. at 413.
 28 See O’Neal v. Celanese Corp., 10 F.3d 249, 251–52 (4th Cir. 1993).
 29 Cunningham v. Pfizer, 532 P.2d 1377 (Okla. 1974).
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drug.30 “Oklahoma’s heeding presumption is that a prescribing physician given an adequate warning would 
have “heeded” the warning by incorporating that warning into his risk-benefit analysis in deciding whether 
to prescribe a given drug. This does not create a presumption that the drug would not have been prescribed, 
as plaintiff suggests, but rather assumes that the treating physician will incorporate the warnings into the 
risk/benefit analysis in deciding whether to prescribe a given drug.”31

There are two major exceptions that attorneys should be aware of in regards to the learned intermediary 
doctrine. One exception to the learned intermediary rule arises when the prescription drug is not admin-
istered as a prescription drug. In Cunningham, a fifteen year-old boy took an oral polio vaccine at a mass 
immunization clinic in Tulsa, Oklahoma.32 The manufacturer of the vaccine had not given any direct warn-
ing to the boy or his parents concerning the possible effects of the vaccine. The Oklahoma Supreme Court 
held that the manufacturer did have a duty to warn the consumers directly because the vaccine had been 
administered in a mass immunization program and the evidence did not indicate the doctor present at the 
clinic assessed medical risks in light of his knowledge of each patient’s needs and susceptibilities.33

The Oklahoma Supreme Court also recognizes a second exception to the learned intermediary rule. It 
arises if the FDA has mandated, with respect to a particular drug or device, that warnings be given to the 
patient as well as to the physician.34

Is It Always Necessary to Warn?

Commonly Known Dangers

A duty to warn exists only when those to whom the warning is to be communicated can reasonably be 
assumed to be ignorant of the dangers to which the warning relates. If it is unreasonable to assume they are 
ignorant of those facts, there is no duty to warn. In other words, where the danger or potentiality of danger is 
known or should be known to the user, the duty (to warn) does not attach.35

Unavoidably Unsafe Products (See Also the Learned Intermediary Doctrine)

Oklahoma recognizes that certain products, such as drugs, are incapable of being made safe and where 
“proper directions and warning” are provided, such products will not be considered defective.36

Is There a Heeding Presumption?
Oklahoma recognizes a rebuttable presumption that plaintiff would have read and heeded an adequate warn-
ing. Thus, in the absence of evidence rebutting the presumption, a plaintiff need not produce evidence that 

 30 Edwards v. Basel Pharms., 1997 OK 22, P6.
 31 Ingram v. Novartis Pharms. Corp., 888 F. Supp. 2d 1241, 1244 (W.D. OK 2012).
 32 Id.
 33 Davis v. Wyeth Laboratories, 399 F.2d 121 (9th Cir. 1968).
 34 648 P.2d 21 (Okla. 1982).
 35 Berry v. Porsche Audi, Inc., 578 P.2d 1195 (Okla. 1978).
 36 Cunningham v. Charles Pfizer & Co., 532 P.2d 1377, 1380 (Okla. 1975).



Product Liability: Warnings, Instructions, and Recalls   Oklahoma   7

she would have acted differently if an adequate warning had been given. The cases recognizing such a pre-
sumption are also consistent with the Oklahoma Evidence Code.37

An inadequate warning is not always probative of the presumed fact that an adequate warning would 
have been heeded. Therefore, under Oklahoma law the party against whom the presumption operates, usu-
ally the defendant may rebut the presumption with evidence of the nonexistence of the presumed fact. Once 
the opposing party meets its burden to come forward with evidence rebutting the presumption, the pre-
sumption disappears.

For instance in Daniel v. Ben E. Keith Company, the Defendant rebutted the presumption with testimony 
that a different warning on their bleach would not have made a difference.38 In that case the Plaintiff was in a 
hurry and did not look at the label. Because of this, the Plaintiff inadvertently used the bleach instead of the 
fryer cleaner. In that instance a different warning label would probably not have been heeded.

Defenses Available to those within the Chain of Distribution

Assumption of the Risk

Voluntary assumption of risk is a defense to strict product liability under Oklahoma law, but not an effective 
defense in a failure to warn case.39 Under this [defense] there must be a showing the plaintiff knew of a defect 
unreasonably dangerous in nature, yet voluntarily used the product.”40 It has been recognized by the 10th 
Circuit that in order to establish this defense under Oklahoma law, the manufacturer must prove the plaintiff 
had “subjective awareness of the defect and consequent risk of injury.41

Failure to warn cases deal primarily with the issue of adequacy of the warnings itself; therefore, if 
the warnings were inadequate it would be difficult to prove that the plaintiff had a subjective awareness of 
the risk

Unanticipated, Unforeseeable, or Unintended Use

See “Misuse of Product,” supra.

Alteration of Product

To impose strict liability under Section 402A, Restatement (Second) of Torts, a product must reach the user 
or consumer without substantial change in the condition in which it is sold.42 “Liability for injuries sustained 
by a user of an altered product may be imposed on a manufacturer or seller if the injuries were caused by a 
defect in the product as manufactured and sold. The seller or manufacturer may not be held liable if an alter-

 37 Daniel v. Ben E. Keith Company, 97 F.3d 1329, 1332 (10th Cir. 1996), Tate v. Statco Eng’g & Fabricators, Inc., 2013 
U.S. Dist. LEXIS 166845, *20 (10th Cir. 2013), Freeland v. Ameristep, Inc., 2014 U.S. Dist. LEXIS 57160, *23-24, 12 
Okla. Stat. Ann. §2303.

 38 Id.
 39 Kirkland v. General Motors Corp., 521 P.2d 1353 (Okla. 1974).
 40 Hogue v. A.B. Chance Co., 592 P.2d 973, 975 (Okla. 1978).
 41 McMurray v. Deere & Company, 858 F.2d 1436, 1440 (10th Cir. 1988).
 42 Seay v. General Elevator Co., 522 P.2d 1022 (Okla. 1974).
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ation is responsible for the defect, and is the intervening and superseding cause as opposed to the concurrent 
cause of the injuries.”43

In a case applying Oklahoma law, the Tenth Circuit Court of Appeals has implied that a manufacturer is 
liable for injuries suffered if the modification or alteration was foreseeable, even if the modification is the sole 
cause of the injury.44

Fault of Others

Comparative negligence does not apply in products liability cases in Oklahoma. Negligence of others (or of plain-
tiff) is no defense, unless the actions or omissions constitute the sole proximate cause of plaintiff’s injuries.45

Compliance with Standards (See Also Preemption)

See “Preemption,” infra.

Government Contractor Defense

It would appear that Boyle v. United Technologies Corp., under proper factual circumstances, preempts state 
law and provides a viable defense.46 Applying Boyle, one federal court in Oklahoma has held that the govern-
ment contractor defense is not limited to contracts for military equipment.47 (concluding that government 
contractor defense barred products liability and negligence claims relating to letter sorter machine sold to 
the United States Postal Service).

State-of-the-Art

See “Compliance with Standards,” supra. State-of-the-art may be considered relevant to whether the man-
ufacturer is or should be aware of various dangers and whether the product was dangerous beyond the 
expectation of the ordinary consumer.48 However, compliance with the state-of-the-art does not excuse 
a manufacturer from its duty to warn of knowable dangers. Id. In Smith v. FMC Corp., the Tenth Circuit 
approved an instruction advising that “the manufacturer is held to that degree of skill and of knowledge of 
developments in the art of the industry then existing when the product was manufactured.”49

Failure to Mitigate Damages

A person who suffers personal injury or property damage must exercise ordinary care to minimize those 
damages, and cannot recover for injuries resulting from a failure to do so. See Oklahoma Uniform Jury 
Instructions, Civil, 5.3, 5.4.

 43 Messler v. Simmons Gun Specialties, Inc., 687 P.2d 121, 125 (Okla. 1984).
 44 Saupitty v. Yazoo Manufacturing Co., 726 F.2d 657 (10th Cir. 1984).
 45 521 P.2d 1353 (Okla. 1974); McMurray v. Deere & Co., 858 F.2d 1436 (10th Cir. 1988). See Black v. M&W Gear Co., 269 

F.3d 1220 (10th Cir. 2001).
 46 487 U.S. 500 (1988).
 47 Andrew v. Unisys Corp., 936 F. Supp. 821 (W.D. Okla. 1996).
 48 O’Banion v. Owens-Corning Fiberglas Corp., 968 F.2d 1011, 1016 (10th Cir. 1992).
 49 754 F.2d 873, 877 (10th Cir. 1985).
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The duty to mitigate damages cannot arise before the plaintiff is damaged. Failure to minimize must 
occur after the injury.50

Damage to Property/Product Itself without Bodily Injury or Consequential Injury

No recovery is allowed for property damage limited to the product itself.51 Likewise, a plaintiff cannot 
recover consequential economic harm flowing from the injury to the allegedly defective product.52 Where 
there is personal injury as well as damage to the product, both types of damages are recoverable under a 
products liability theory.53

Economic Loss Doctrine

See “Damage to Property/Product Itself without Bodily Injury or Consequential Injury,” supra.

Statutes of Limitation

The limitation to be applied in products liability actions is the same as for most other torts—suit must be 
commenced within two years from the date of injury.54 Since Oklahoma has adopted the “discovery rule,” 
this two-year period does not begin to run until the plaintiff knows, or as a reasonably prudent person 
should know, that he or she has the condition for which the action is brought.55

Statutes of Repose

Oklahoma has a typical repose statute for “building professionals” which provides protection from suits for 
alleged deficiencies in the design, planning, supervision, construction, or observation of construction of an 
improvement to real property for injury arising therefrom more than ten years after substantial completion 
of the improvement.56 The statute of repose extends to manufacturers if a product in question constitutes an 
improvement to realty.57

The protection will not be extended to a mere supplier of goods.

Other Defenses

The Tenth Circuit has stated that the absence of similar accidents or claims may be asserted to show lack of 
a defect or unreasonably dangerous condition and lack of causation, so long as the proper foundation for 
admission of that evidence is established and the products are substantially similar.58

 50 Fields v. Volkswagen of America, Inc., 555 P.2d 48 (Okla. 1976) (failure to use seat belts held inadmissible on issue of 
mitigation of damages).

 51 Waggoner v. Town & Country Mobile Homes, Inc., 808 P.2d 649 (Okla. 1990).
 52 Oklahoma Gas & Electric Co. v. McGraw-Edison Co., 834 P.2d 980 (Okla. 1992).
 53 Dutsch v. Sea Ray Boats, Inc., 845 P.2d 187 (Okla. 1992).
 54 Kirkland v. General Motors Corp., 521 P.2d 1353 (Okla. 1974); Okla. Stat. tit. 12, §95.
 55 Daugherty v. Farmers Cooperative Association, 689 P.2d 947 (Okla. 1984).
 56 Okla. Stat. tit. 12, §109.
 57 Ball v. Harnischfeger Corp., 877 P.2d 45 (Okla. 1994).
 58 Pandit v. American Honda Motor Co., 82 F.3d 376 (10th Cir. 1996).
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Expert Witnesses
Where the critical issue is whether or not the warning(s) or instruction(s) provided were inadequate, a lack 
of expert testimony would result in the absence of evidence sufficient to create justiciable issues as to critical 
elements of plaintiff’s claims.59

Preemption
Oklahoma has recognized preemption as a defense in failure to warn claims, as well as in claims where the un-
derlying issue is the overall adequacy of the warning. In Anderson v. Agrosciences, plaintiffs claimed that de-
fendant’s label inadequately warned against use of Strongarm on peanuts grown in Oklahoma’s alkaline soil.60 
The Court held that this claim was preempted under FIFRA because the label had been approved by the EPA.

In Bokis v. American Medical Systems, Inc., the plaintiff sued a manufacturer for failure to provide 
adequate warnings in conjunction with a medical prothesis. The Court held that in that since the FDA spe-
cifically “regulates the content and appearance of prescription medical device labels,” liability for failure to 
adequately warn would require a finding that the labels and warnings used by AMS and in compliance with 
FDA regulations under the MDA were insufficient.61 Clearly, any further requirement is “different from, or in 
addition to” those required by the MDA.

However, attorneys should proceed in this area with caution; although the preemption defense has been 
effective in failure to warn cases in the area of products liability law, it has received mixed results in Oklaho-
ma’s courts when it comes to general products liability actions.62

Post-Sale Duty to Warn
“Oklahoma does not recognize a post-sale duty to warn or retrofit a product.”63 However a manufacturer has 
a responsibility to warn of a defective product at any time after it is manufactured and sold, if the manufac-
turer becomes aware of the defect.64 Especially in cases involving prescription drugs, the manufacturer has 
a continuing duty to warn of all potential dangers, which it knew, or should have known in the exercise of 
reasonable care to exist. This duty requires the manufacturer to maintain current information gleaned from 
research, adverse reaction reports, scientific literature and other available methods.65

Restatement (Third) of Torts: Products Liability
No cases in Oklahoma have adopted the Third Restatement.66

 59 Ingraham v. KIA Motors America, Inc., 2007 WL 2028940 (W.D. Okla.).
 60 262 F. Supp. 2d 1280 (W.D. Okla. 2003).
 61 875 F. Supp. 748 (W.D. Okla. 1995).
 62 Attocknie v. Carpenter Manufacturing, Inc.,901 P.2d 221 (Okla. App. 1995); Johnson v. General Motors Corp, 889 F. 

Supp. 451 (W.D. Okla. 1995).
 63 Wicker v. Ford Motor Co., 393 F. Supp. 2d 1229, 1236 (10th Cir. 2005).
 64 Smith v. FMC Corp., 754 F.2d 873, 877 (10th Cir. 1985).
 65 648 P.2d 21 (Okla. 1982).
 66 See, e.g., 933 P.2d 298, 303 (Okla. 1997) (Opala, J., dissenting).
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