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PRE-SALE DUTIES

General Scope of the Duty to Warn and Instruct in Oregon
In Oregon, a claim for failure to warn can be alleged in negligence or strict liability if a manufacturer, dis-
tributor, seller or lessor fails to adequately warn of the foreseeable risks of personal injury, death or property 
damage associated with a product risk or fails to adequately instruct on avoiding such risks. Oregon Revised 
Statute Section 30.900. See also Phillips v. Kimwood Machine Co., 269 Or. 485, 497-498, 525 P.2d 1033 (1974).

Warnings are analyzed as part of the overall design of the product and an inadequate warning can give 
rise to a claim of design defect, subjecting the seller manufacturer to strict product liability if the lack of 
an adequate warning makes the product unreasonably dangerous. Sellers and manufacturers are therefore 
encouraged to obtain input from product liability attorneys prior to drafting their warnings instructions and 
any other printed material that would be accompanying the product, or which would appear in product man-
uals, promotional materials or on the company’s website.

Relationship between Duty to Warn and Safe Design

If a warning can eliminate or satisfactorily reduce the risks involved in the foreseeable use of the product, an 
adequate warning can satisfy this strict-liability duty. However, if the risks remain unreasonable even after a 
clear warning, an alternative, safer design may be required. See McClaughry v. Sandwell Intern., Inc., 273 Or. 
481, 484–485, 541 P.2d 1050 (1975) (negligence action). Compare Phillips, 269 Or. at 502 n.17 (additional duty 
to warn may arise if user might not realize that minor departure from instructions may cause serious dan-
ger), with Harding v. Kimwood Corp., 275 Or. 373, 378–379, 551 P.2d 107 (1976) (warning to employer regard-
ing lack of anti-kickback device on mechanical sander).

Theories of Liability

In warning defect cases, the plaintiff must plead and prove that the product was in an unreasonably danger-
ous condition due to the lack of adequate warnings or instructions. Or. Rev. Stat. §30.920. Oregon applies the 
consumer expectation test to determine if the product was in an unreasonably dangerous condition “to an 
extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordi-
nary knowledge common to the community as to its characteristics.” McCathern v. Toyota Motor Corp., 332 
Or. 59, 77, 23 P.3d 320 (2001).

In determining whether a product is more dangerous than would be anticipated by a reasonable con-
sumer, Oregon courts and practitioners are increasingly focusing on the manner in which the product has 
been packaged, marketed and placed in the hands of consumers. See, e.g., McCathern, supra, and Benjamin v. 
Wal-Mart Stores, Inc., 185 Or. App. 444, 465, 61 P.3d 257 (2002). Because product warnings and instructions, 
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as well as advertising and promotional material, are paramount to the creation of consumer expectations, 
special attention should be paid in Oregon to all product literature and advertising, including all product 
information posted on the internet. While no Oregon case has considered the impact of third party internet 
postings, a strong argument exists that third party reviews and postings provide notice of potential defects 
and can influence a reasonable consumer’s expectations.

A prominent change from §402A in the Restatement (Third) is the rejection of the consumer-expecta-
tions test as an independent standard of liability for warning defects. Instead, the Restatement (Third) opts 
for a risk-utility test in which consumer expectations are an important factor. However, to the extent that it 
is inconsistent with Section 402A, the new Restatement (Third) does not have any direct effect on Oregon 
law because the legislature codified Section 402A in Or. Rev. Stat. §30.920. Lawyers in Oregon may still argue 
for or against the application of provisions in the Restatement (Third) that are not inconsistent with Or. Rev. 
Stat. §30.920. Thus, the fact that juries will be instructed on the consumer-expectations test in a warning-de-
fect case heavily reliant on risk-utility proof does not preclude the lawyers in summation from discussing the 
nature of the risk-utility proof introduced at the trial and how it relates to the consumer-expectations test.

Who Has a Duty to Warn?

Sellers, Distributors and Lessors

In Oregon, all sellers, distributors and lessors of products in the distribution chain can be subject to strict 
product liability. The party who sells or leases a product in a defective condition unreasonably dangerous 
to the user or consumer or to the consumer’s property is liable for any resulting personal injury or physical 
property damage if the seller is in the business of selling or leasing such products. Or. Rev. Stat. §30.920(1). 
The product must have been defective at the time it was sold or leased in order for liability to attach to the 
seller or lessor. Cornelius v. Bay Motors, 258 Or. 564, 575-576, 484 P.2d 299 (1971).

Component Part Manufacturers

Oregon courts allow recovery against component part manufacturers. Smith v. J.C. Penney Co., 269 Or. 643, 
656-657, 525 P.2d 1299 (1974). The manufacturer of a component part will not be held strictly liable if the 
component was misapplied. Hoyt v. Vitek, Inc., 134 Or. App. 271, 894 P.2d 1225 (1995).

Suppliers

In Hoyt, supra, at 287, the court held that a supplier of products has the duty defined by Restatement (Second) 
Torts §388 (1965), which states in pertinent part:

One who supplies…a chattel for another to use is subject to liability…for physical harm caused by the 
use of the chattel in the manner for which and by a person for whose use it is supplied, if the supplier…

(a) knows or has reason to know that the chattel is or is likely to be dangerous for the use for which 
it is supplied, and…

(c) fails to exercise reasonable care to inform them of its dangerous condition or of the facts which 
make it likely to be dangerous.

When a multiuse raw material is not unreasonably dangerous in itself, however, but becomes unreason-
ably dangerous when incorporated into certain uses, the supplier cannot be sued based on strict liability. 
Hoyt, 134 Or. App. at 284–286. See Crossfield v. Quality Control Equipment Co., Inc., 1 F.3d 701, 706 (8th Cir. 
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1993) (stating “a supplier, who did not design the finished product, cannot be held liable for providing a com-
ponent part which is specially produced to the specifications of the larger machine system manufacturer”). 
But note, Oregon courts have chosen not to extend the “raw material supplier” doctrine to cases where the 
plaintiff alleges injurious exposure to a raw material and not to a finished product containing the raw mate-
rial. Griffin v. Allis-Chalmers Corp. Product Liability Trust, 240 Or. App. 137, 145-146, 246 P.3d 483 (2010).

Adequacy of the Warning or Instructions

Factors to Consider

Oregon courts consider several characteristics relevant for evaluating the adequacy of a manufacturer’s 
warning, including: 1) its explicitness in identifying the nature of the potential harm and how to avoid it; 2) 
the clarity of the warning; 3) its conspicuousness; 4) its comprehensibility; and 5) the means used to convey 
the warning. Anderson v. Klix Chemical, 256 Or. 199, 207-208, 472 P.2d 806 (1970); Benjamin, 185 Or. App. at 
454-460.

An adequate warning is one that provides the user “fair and adequate notice of the possible conse-
quences of use or even misuse.” Benjamin, supra, 185 Or. App. at 455.

The warning should be such that if followed would make the product safe for users. To comply with 
this duty the manufacturer or supplier must appropriately label the product, giving due consideration 
to the likelihood of accident and the seriousness of consequences from failure to so label it as to warn 
of any dangers that are inherent in it and its use or that may arise from the improper handling or use of 
the product.

Anderson, 256 Or. at 207-208.

Direct evidence that an inadequate warning caused the injury or death is not necessary; a jury can rely 
on circumstantial evidence of causation. In Benjamin, supra, a wrongful death action was brought against 
the manufacturer of a propane heater when fatal carbon monoxide poisoning occurred following use of the 
heater in a tent. The court held that the adequacy of the warning was a jury question even without direct evi-
dence that the on-product decal warning that the heater should never be used in a tent was read. 185 Or. App. 
at 455-460.

The court explained that although the warning instructed not to use the heater in a tent, it did not men-
tion the potential consequence of failing to follow this warning: asphyxiation; and thus the warning could be 
found inadequate. Id. at 457. Additionally, the jury could conclude that the two inch by three inch on product 
warning was defective because its design, although including the word “WARNING” in all capital letters, was 
insufficient to draw a user’s attention due to its color and typeface. Id. at 460. Thus a jury could infer that the 
decedent would have noticed, read and heeded a differently designed warning. Id.

Open, Obvious Hazards

The “open and obvious” concept may be relevant in defeating a warning-defect claim. In Gunstone v. Julius 
Blum GMbH.a-6873, 111 Or. App. 332, 336, 825 P.2d 1389 (1992), the plaintiff was injured while operating a 
mini-drill-press in a commercial woodworking shop. He asserted several design defects and a failure-to warn 
claim. The trial judge instructed the jury that the manufacturer was not required to warn about a danger that 
is generally known and recognized, and the jury returned a verdict for the defendant. The court of appeals 
sustained the instruction regarding the warning-defect claim based on the Restatement (Second) of Torts 
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§402A, comment j (1965). The court, however, further explained that “a manufacturer’s duty to make a prod-
uct that is not ‘unreasonably dangerous’ is not obviated even if the dangerous aspect of the product is ‘open 
and obvious’ or ‘generally known and recognized.’” Gunstone, 111 Or. App. at 336. As the court explained, 
a product with a known danger may not be unreasonably dangerous due to lack of warning, but may still be 
unreasonably dangerous for other reasons, including that the danger presented required a warning even if it 
was not open and obvious or the product was otherwise unreasonably dangerous.

To Whom Is a Duty to Warn Owed?

Bystanders

A party who suffers personal injury or property damage as a result of a product sold or leased by a defendant 
in an unreasonably dangerous condition may recover damages. Or. Rev. Stat. §30.920; Heaton v. Ford Motor 
Co., 248 Or. 467, 470, 435 P.2d 806 (1967); Restatement (Second) of Torts §402A (1965). In enacting this stat-
ute, the 1979 Legislature extended protection beyond buyers, users, and consumers to include anyone phys-
ically injured by a product: “user, consumer or injured party,” Or. Rev. Stat. §30.920(2)(b) (emphasis added). 
In 2016, the Oregon Supreme Court rejected the “impact rule,” recognizing a claim for negligent infliction 
of emotional distress of bystanders. Philibert v. Kluser, 360 Or. 698, 385 P.3d 1038 (2016). In this case, two 
brothers witnessed the death of their younger brother when he was struck in a crosswalk. The court held 
that bystanders who (a) witness an event causing injury or death to a third person as it happens, and (b) are 
a close family members of the injured or deceased person could state a claim for negligent infliction of emo-
tional distress despite not being physically harmed.

Allergic Persons

A supplier of a product may not be liable to an injured consumer if the injury occurred because of the con-
sumer’s unique sensitivity to the product. Anderson, 256 Or. at 211 (whether defendant had duty to warn 
because it should have foreseen that sufficient number of persons were susceptible to aggravated dermatitis 
from exposure to cleaning product was question of fact for jury). If the defendant should have foreseen that 
persons with hypersensitivity might be injured by the product, the defendant’s duty to warn consumers 
against the possible dangers presented by the use of the product is a question for the trier of fact. Anderson, 
256 Or. at 214–215; McEwen v. Ortho Pharmaceutical Corp., 270 Or. 375, 388–391, 528 P.2d 522 (1974) (class 
size of endangered persons is one – though only one – of the factors to be considered in deciding whether the 
manufacturer’s warnings were, in fact, reasonable).

Law Regarding Drugs and Devices
Prescription drug manufacturers owe a duty to adequately warn of risks associated with their drugs. The 
duty is not only for the protection of patients but also for the protection of other injured parties (Docken 
v. Ciba-Geigy, 86 Or. App. 277, 739 P.2d 591 (1987)), including prescribing doctors. When a manufacturer 
breaches that duty and, as a result, a doctor is sued for malpractice, the doctor may recover in negligence 
against the manufacturer for reasonable litigation and settlement costs, economic loss, and harm to profes-
sional reputation.

In Oksenholt v. Lederle Laboratories, a Div. of American Cyanamid Corp., 294 Or. 213, 656 P.2d 293 
(1982), the court established three principles: (1) a doctor who settles a patient’s claim involving a defective 
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product prescribed for the patient can sue the manufacturer in negligence and fraud for failure to warn of 
the risk; (2) the recoverable damages include loss of earning capacity and injury to the physician’s reputation; 
and (3) the settlement amount, if treated as an indemnity, is not recoverable, but, if treated as an innocent 
party’s attempt to avoid further harm to reputation, is potentially recoverable.

Or. Rev. Stat. §30.927 addresses punitive damages against drug manufacturers. In sum, punitive dam-
ages are not available if the drug (and its labeling) was approved by the FDA unless the manufacturer with-
held or misrepresented material information about the drug from the FDA or prescribing physicians.

Learned Intermediary Doctrine

Oregon law recognized the learned intermediary doctrine allowing a prescription drug manufacturer to 
satisfy its duty to warn if it communicates to the medical profession the “untoward effects of which the man-
ufacturer knows, or has reason to know” in McEwen v. Ortho Pharmaceutical Corp., 270 Or. 375. While the 
duty requires that the warning be given to the physician, rather than the patient, the manufacturer is directly 
liable to the patient for breaching the duty. Id. at 529.

The application of the doctrine to defend strict liability claims has been in doubt since Griffith v. Blatt, 
334 Or. 456, 51 P.3d 1256 (2002). In Griffith, the court held that the learned intermediary doctrine was not 
a defense to strict liability claims against a pharmacist. While Griffith involved a pharmacist, not a drug 
manufacturer, both the broad language of the ruling and the court’s reasoning suggest that the doctrine will 
preclude pharmaceutical manufacturers from defending strict liability claims based on the learned interme-
diary doctrine. No subsequent Oregon case has addressed this issue directly so pharmaceutical manufactur-
ers defending strict liability claims are encouraged to plead the learned intermediary defense and argue (1) 
that the Restatement Second recognizes the learned intermediary doctrine and (2) that the Griffith holding 
applies only to pharmacists.

Oregon courts have applied the learned intermediary or sophisticated user doctrine in other contexts. 
See, e.g., Kammer v. Lamb-Grays Harbor, 55 Or. App. 557, 561, 639 P.2d 649 (1982) (adequate warning to 
employer about conveyor machine to be used by employees may satisfy manufacturer’s duty to warn).

Is It Always Necessary to Warn?

Open and Obvious Dangers

As explained above, a manufacturer is not required to warn about a danger that is generally known and 
recognized. Gunstone v. Julius Blum, 111 Or. App. 332. Moreover, the extent of danger involved in ignoring 
the warning need not be made explicit in a warning when the danger is apparent. Seeborg v. General Motors 
Corporation, 284 Or. 695, 704, 588 P.2d 1100 (1978). In Seeborg, the car manual warned against switching to 
higher amperage fuses. The plaintiff failed to heed the warning and a fire resulted. The court concluded that 
the warranty was patently related “to the purpose which fuses served the prevention of fire.” Seeborg, supra.

Commonly Known Dangers

There is no requirement in Oregon to warn or instruct about a danger that is generally known and recog-
nized. The knowledge of, or the obviousness of, the danger, however, does not foreclose the potential of a 
design defect claim. Gunstone 111 Or. App. at 335-337.
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Unavoidably Unsafe Products

Oregon’s product liability law is statutory, and the starting point for analysis of Oregon product liability law 
must always be the statutes themselves. See Or. Rev. Stat. §§30.900 to 30.927. The Oregon statutes have specif-
ically codified the Restatement (Second) of Torts Section 402A (l965), including Comment k, which exempts 
manufacturers of unavoidably unsafe products for failure to warn if the danger was not known or scientif-
ically knowable at the time the product was sold. The Oregon Supreme Court has suggested that Comment 
k be applied on a case-by-case basis. Senn v. Merrell-Dow Pharmaceuticals, Inc., 305 Or.256, 751 P.2d 215 
(1988).

Is There a Heeding Presumption in This State?
There is no heeding presumption in Oregon, thus a jury will not be instructed that if an adequate warn-
ing had been given it would have been read and would have prevented the harm. Parkinson v. Novartis, 5. 
F.Supp.3d, 1265 (D. Or. 2014). See also McPike v. Enciso’s Cocina Majicana, Inc., 93 Or. App.269, 762 P.2d 
315 (1988). But when a warning is actually given, the seller may reasonably assume that it will be read and 
heeded. Schmeiser v. Trus Joist, 273 Or. 120, 540 P.2d 998 (1975) (relying on comment j of Restatement (Sec-
ond) of Torts §402 A).

What Defenses Are Available to those within the Chain of Distribution?

Comparative Fault

Oregon’s legislature abolished both contributory negligence and implied assumption of the risk as defenses 
and replaced them with comparative fault. See Or. Rev. Stat. §31.600 and §31.620. A plaintiff’s negligent con-
duct is a defense to strict products liability claims, but a defendant must allege comparative fault as an affir-
mative defense. Oregon Rule of Civil Procedure 19 B. The comparison of fault in civil actions is governed by 
Or. Rev. Stat. §31.600. A defendant must allege and produce evidence showing that the plaintiff unreasonably 
misused the product or that the plaintiff had knowledge of a dangerous defect in the product and was aware 
of the risk posed by the defect but that, despite that knowledge and awareness, unreasonably used the prod-
uct. Incidental carelessness or failure to discover or guard against a latent product defect is not a defense. Jett 
v. Ford, 192 Or. App. 113, 84 P.3d 219 (2004), on remand from 335 Or. 493, 72 P.3d 71 (2003).

A plaintiff may not recover if the percentage of fault attributable to the plaintiff is greater than the com-
bined fault of the defendant(s), and any person with whom the plaintiff has settled. Or. Rev. Stat. §31.600(1)-
(2). If the percentage of fault attributed to the plaintiff is not greater than the combined fault of these others, 
the trial judge simply reduces plaintiff’s recovery by that proportionate share. Id.

Misuse of Product

Abnormal use of the product is a defense to strict liability. Findlay v. Copeland Lumber Co., 265 Or. 300, 304–
305, 509 P.2d 28 (1973) (aluminum ladder collapsed, injuring plaintiff). Abnormal use, or misuse as it is often 
described, “must be a use or handling so unusual that the average consumer could not reasonably expect the 
product to be designed and manufactured to withstand it—a use which the seller, therefore, need not antic-
ipate and provide for.” Findlay, 265 Or. at 306. Misuse does not cover all situations of incidental carelessness 
but only uses that are not reasonably foreseeable. Findlay, 265 Or. at 306.
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A manufacturer of products is required to protect against all reasonably foreseeable uses of the prod-
uct. A misuse is one which the manufacturer could not reasonably foresee.

In order to establish a defense based on misuse the [defendant] must prove by preponderance of the 
evidence that plaintiff . . . used or handled the product in a manner so unusual that the average con-
sumer could not reasonably expect the product to be designed and manufactured to withstand it and, 
therefore, a manufacturer could not have foreseen the use.

Lakin v. Senco Products, Inc., 144 Or. App. 52, 66, 925 P.2d 107 (1996) (quoting plaintiffs’ special requested 
instruction), aff’d, 329 Or. 62 (1999).

Thus, manually feeding a plywood sander designed for automatic feeding was not a misuse when the 
manufacturer knew of the use and gave no warning. Phillips 269 Or. 485. It was not an unforeseeable use to 
ride on the bare forks of a forklift truck when there was ample evidence of the manufacturer’s knowledge of 
the custom of workers to ride on the bare forks. Rice v. Hyster Co., 273 Or. 191, 540 P.2d 989 (1975).

The failure to follow plain, unambiguous instructions and warnings can constitute misuse. See Schmeiser 
v. Trus Joist Corp., 273 Or. at 132 (plaintiff was injured when truss joints collapsed; “[t]he contractor and work 
crew understood the directions given but knowingly deviated from those instructions and used a ‘short-cut’ 
procedure”); Anderson 256 Or. at 208 (because of ambiguous safety instructions on cleaning product label, 
plaintiff did not misuse product by applying it with sprayer rather than mop or brush); Wilson v. B.F. Go-
odrich, 292 Or. 626, 642 P.2d 644 (1982) (“Space-saver” spare tire exploded while plaintiff was inflating it con-
trary to manufacturer’s instructions). In this situation, however, the trier of fact may have to decide whether 
the manufacturer should have anticipated that the product would be used as the plaintiff used it, notwith-
standing the directions and warnings. If the directions and warnings were not sufficient to cause a reasonable 
person to appreciate the risk, the plaintiff would not be barred unless he or she had actual appreciation of the 
risk. Anderson, 256 Or. at 207–209. Directions for use, which merely tell how to use the product, and which 
do not say anything about the danger of foreseeable misuse, do not necessarily satisfy the duty to warn.” Id. 
at 209. When the plaintiff actually appreciated the risk, he or she would be barred because there would be no 
causal connection between the failure to adequately warn and the injuries. Schmeiser, 273 Or. at 137.

Alteration or Modification of Product

The statutory affirmative defense of unforeseeable modification or alteration of a product can be a total bar to 
recovery. Or. Rev. Stat. §30.915. See Or. Rev. Stat. §30.920(1)(b) and §20.5-1(g) regarding the defense that the 
product reached the consumer with a substantial change from the condition in which it was sold.

In a case that arose before Or. Rev. Stat. §30.915 became effective, the Supreme Court addressed the 
defense of modification. In Seeborg, supra, 284 Or. 695, the plaintiff’s new car began to blow fuses. The 
plaintiff had the fuses replaced, and, after the third time, “the service station put in a ‘heavier’ and ‘stronger’ 
fuse.” Seeborg, 284 Or. at 698. There was no proof of whether the stronger fuse was of higher amperage. A 
few months later, the car was destroyed by a fire of unknown origin while parked in the plaintiff’s driveway. 
The defendants moved for summary judgment based on the stronger fuse modification theory and argued 
that the plaintiff could not demonstrate more likely than not that the change was immaterial to the fire. The 
plaintiff argued that summary judgment was inappropriate because the defendants had not carried their 
burden to show that the use of the stronger fuse was a cause of the fire. The court’s opinion is not clear on 
whether the plaintiff failed in his burden of demonstrating that (1) the product was unreasonably dangerous 
when it was sold or that (2) the stronger fuse was not an essential cause of the fire.
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Subsequently, in Ensley v. Strato-Lift, Inc., 116 F. Supp.2d 1175 (D. Or. 2000), modified, 134 F. Supp.2d 
1191 (D. Or. 2001), the court applied Or. Rev. Stat. §30.915 and concluded that the second interpretation of 
Seeborg would be inconsistent with Or. Rev. Stat. §30.915. In Ensley, the plaintiff’s son was killed when the 
platform on a platform lift descended while he was working on the batteries beneath it. The controls required 
a key to supply power to the controls on the platform itself. The keyed ignition had been bypassed (“hot-
wired”) by a clip ring attached to the wire that ran from the ignition to the battery. The plaintiff’s expert 
testified that the platform lift was defective in a number of ways, including that nothing protected against 
accidental or inadvertent operation when the key was turned on, and nothing warned of such a danger in 
the manual or on the machine. Thus, in Ensley, there was sufficient evidence to raise a jury question that the 
product was unreasonably dangerous when sold—the clip ring created an identical condition to the key being 
left in the “on” position, and nothing warned of the risks in those situations. This evidence distinguished 
Ensley from Seeborg, in which the plaintiff could not carry his burden on the time-of-sale requirement.

Is an Expert Required on Warning Issues?
The adequacy of a product’s warning is a proper subject of expert testimony, but (just as with the necessity of 
expert testimony on other issues), whether an expert is required to prove that warnings or instructions were 
inadequate will depend on the facts, claims and issues in a given case. See Benjamin supra, 185 Or. App. 444. 
In Docken v. Ciba-Geigy, 101 Or. App. 252, 790 P.2d 45, rev den 310 Or. 195, 795 P.2d 554 (1990), the court 
held that due to the complex relationship between a physician, the patient and a pharmacist, an expert must 
testify as to the standard of care in the community for warning of dangers of a prescription drug before a 
jury may determine that such a standard was breached.

Expert testimony that demonstrates that a warning would have generally been effective in preventing a 
particular type of accident can be sufficient to prove causation when there is no direct evidence that a warn-
ing was read. Benjamin, 185 Or. App. at 459.

Post-Sale Duties

Is There a Post-Sale Duty to Warn?

The Oregon Supreme Court has not expressed an opinion as to whether a continuing failure to warn claim 
states a cause of action “independent of the statutory product liability claim.” Sealey v. Hicks, 309 Or. 387, 399 
n14, 788 P.2d 435, 441 n14 (1990).

More recent decisions by the Court of Appeals of Oregon have begun etching out an answer to this unre-
solved question. According to the court, Sealey in combination with Erickson Air-Crane Co. v. United Tech. 
Corp., 303 Ore. 281, 289, 735 P.2d 614 (1987), stand for the proposition that an initial failure to warn prior to 
the first sale of the product that merely continues after the date of the sale is not sufficient to state a claim 
independently of Or. Rev. Stat. §30.900. Kambury v. Daimlerchrysler Corp., 185 Ore. App. 635, 637, 60 P.3d 
1103, 1104 (2003); see also Simonsen v. Ford Motor Co., 196 Or. App. 460, 471, 102 P.3d 719 (2004).

Preemption
Oregon state law that conflicts with federal law is superseded where Congress’s intent can be explicitly found 
in the subject statute. Absent an explicit directive, a state law is preempted only if that law actually conflicts 
with federal law or if federal law occupies a legislative field so that it is reasonable to infer that Congress has 
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left no room for the state to supplement that field. Cipollone v. Liggett Group, 505 U.S. 504, 516, 112 S. Ct. 
2608, 120 L.Ed.2d 407 (1992).

For specific examples of Oregon preemption analysis, see Allen v. G.D. Searle & Co., 708 F. Supp. 1142, 
1152 (D. Or. 1989); Geier v. American Honda Motor Co., 529 U.S. 861, 120 S. Ct. 1913, 146 L.Ed.2d 914 (2000).
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