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South Carolina

By Dana Woodrum Lang and Heather A. Chiovaro

W hereas most states began to impose liability for the sale of defective products through judicial deci-
sions or evolution in common law, South Carolina did so by statute in 1962.1 The particular provision 

adopted by the legislature is verbatim the provision promulgated in the Restatement (Second) of Torts §402A 
(1965). Additionally, the legislature incorporated all comments to this provision of the Restatement as the 
legislative intent of the South Carolina Defective Products Act.2 Consequently, the judiciary is limited to the 
interpretation and construction of that statute on the subject.3 A practitioner can cite not only the case law of 
South Carolina interpreting the Act, but also the comments and examples included in the Restatement provi-
sion and cases interpreting the Restatement.

South Carolina recognizes the three major theories of product liability: negligence, warranty and strict liabil-
ity. The courts have recognized warnings liability based upon each of these theories.4 South Carolina law provides 
that “[o]ne who sells any product in a defective condition unreasonably dangerous to the user…is subject to lia-
bility for physical harm caused to the…user.”5 A “defective condition” is defined in comment “g” of Section 402A 
as “a condition not contemplated by the ultimate user.”6 The corollary to this general principle is that a seller or 
manufacturer may prevent a product from being “unreasonably dangerous” if the seller or manufacturer “places 
an adequate warning on the product regarding its use. If a warning is given which, if followed, makes the product 
safe for use, the product cannot be deemed defective or unreasonably dangerous.”7 “Unreasonably dangerous” is 
defined in comment “i” as “dangerous to an extent beyond that which would be contemplated by the ordinary 
consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”8

The Scope of the Duty to Warn
In South Carolina, a “manufacturer of hazardous material has the common law duty to give adequate warn-
ing to protect the public from potential dangers arising out of the manufacture and sale of hazardous materi-

 1 S.C. Code Ann. §66-371 (1962); S.C. Code Ann. §15-73-10 (1976).
 2 S.C. Code Ann. §15-73-30 (1976) (“Comments to §402A of the Restatement of Torts, Second, are incorporated herein 

by reference thereto as the legislative intent of this chapter.”).
 3 See Bray v. Marathon Oil, 356 S.C. 111, 117 n.6, 588 S.E.2d 93, 96 n.6 (2003).
 4 See Allen v. Long Mfg. NC, Inc., 332 S.C. 422, 426, 505 S.E.2d 354, 356 (Ct. App. 1998); Gardner v. Q.H.S., Inc., 448 F.2d 

238 (4th Cir. 1971).
 5 Allen, 332 S.C. at 427, 505 S.E.2d at 357 (citing S.C. Code Ann. §15-73-10).
 6 Restatement (Second) of Torts §402A cmt. g (Am Law Inst. 1965).
 7 Allen, 332 S.C. at 427, 505 S.E.2d at 357 (citing Restatement (Second) of Torts §402A cmt. j (Am Law Inst. 1965) 

and Anderson v. Green Bull, Inc., 322 S.C. 268, 270, 471 S.E.2d 708, 710 (Ct. App. 1996)).
 8 Restatement (Second) of Torts §402A cmt. i (Am Law Inst.1965).
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als.”9 “A product may, by reason of its nature and use, be unreasonably dangerous unless proper instructions 
and warnings are supplied for its intended use.”10 A product may, however, due to its inherent nature and use, 
be unreasonably dangerous no matter how carefully made unless proper instructions and warnings are sup-
plied for its intended use. 11

This duty to warn extends to both suppliers and manufacturers. Suppliers and manufacturers of a prod-
uct are liable for failing to warn if they “know or have reason to know the product is or is likely to be danger-
ous for its intended use; they have no reason to believe the user will realize the potential danger; and, they 
fail to exercise reasonable care to inform of its dangerous condition or of the facts which make it likely to be 
dangerous.”12

The Existence of the Duty to Warn
Bearing on the existence of the duty to warn is the practical reality that “[w]arnings of danger and instruc-
tions for safe use are relatively inexpensive to convey in most cases.”13 “As a result, warnings may be required 
even where prudence on the part of most consumers is likely to eliminate the need for a warning in most 
cases.”14 “So long as it is foreseeable that some significant number of users need a warning of the precise risk 
involved, it will usually be required.”15 Thus, the duty to warn is based upon this concept of the “intended 
use” of the product.

“‘Intended use’ is but a convenient adaptation of the basic test of ‘reasonable foreseeability’ framed to 
more specifically fit the factual situations out of which arise questions of a manufacturer’s liability for negli-
gence.”16 “Normally a seller or manufacturer is entitled to anticipate that the product he deals in will be used 
only for the purposes for which it is manufactured and sold; thus he is expected to reasonably foresee only 
injuries arising in the course of such use.”17

After-Discovered Information
Where a product is non-defective under the standards applicable at the time of the sale, a manufacturer has 
no duty under South Carolina law “to notify previous purchasers of its products about later developed safety 
devices or to retrofit those products.”18 “Improvements” in design, however, are distinguished from “situa-

 9 30 S.C. Jur. Products Liability §37 (2018) (citing Gonzalez v. Virginia-Carolina Chem. Co., 239 F. Supp. 567 
(E.D.S.C. 1965)).

 10 Claytor v. Gen. Motors Corp., 277 S.C. 259, 264, 286 S.E.2d 129, 132 (1982).
 11 Id.; Caskey v. Olympic Radio & Television, 343 F. Supp. 969, 977 (D.S.C. 1972) (applying South Carolina law).
 12 Livingston v. Noland Corp., 293 S.C. 521, 525, 362 S.E.2d 16, 18 (1987) (citing Gardner, 448 F.2d at 238).
 13 F.P. Hubbard & R.L. Felix, The South Carolina Law of Torts 329 (4th ed. 2011).
 14 Id.
 15 Id. (citing Madden v. Cox, 284 S.C. 574, 328 S.E.2d 108 (Ct. App. 1995) (holding that some risks are obvious, but risk 

of the particular accident that occurred was not obvious and a warning was necessary for that particular risk)).
 16 Mickle v. Blackmon, 252 S.C. 202, 233, 166 S.E.2d 173, 187 (1969).
 17 Id.
 18 Bragg v. Hi-Ranger, Inc., 319 S.C. 531, 548, 462 S.E.2d 321, 331 (Ct. App. 1995).
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tions where a seller discovers dangers or defects after the sale.”19 “In th[ese] situation[s], the weight of author-
ity clearly imposes a duty of due care on the seller.”20

Adequacy of the Warning
The duty to warn, like other actions based in product liability, is based on the requirement of “reasonable-
ness.”21 In determining the “reasonableness” of the warning in light of the risk presented, the manufacturer 
or supplier is held to the knowledge of an expert.22 Stated in more detail by the United States District Court 
for the District of South Carolina in Griffin v. Planters Chemical Corporation:

The warning must be appropriate; implicit in the duty to warn is the duty to warn with a degree of 
intensity that would cause a reasonable man to exercise for his own safety the caution commensurate 
with the potential danger. From this it follows that the likelihood of an accident taking place and the 
seriousness of the consequences are always pertinent matters to be considered with respect to the duty 
to provide a sufficient warning label, and that there is a particular need for a sufficient warning where 
there is a representation that the product in question is not dangerous.23

A warning will not be deemed adequate simply because it meets industry standards or because it is the 
same as others used in the field.24 Where there is some evidence that a warning was inadequate, the adequacy 
of the warning is a question of fact for the jury.25 In determining whether the warning is adequate, a jury may 
consider the precise nature of the risk involved26 or the fact that the danger involved is a matter of common 
knowledge.27

Location of Warning
No South Carolina case has directly addressed the issue of the location of a warning, instead leaving this 
issue to be resolved as part of the general question of adequacy. In considering the adequacy of the warning, 
however, a number of courts have allowed evidence of warnings contained in “instruction manuals” included 
with the product.28 South Carolina does not have a bright line test for determining whether a warning must 
be contained on the product or in a user manual.

 19 Hubbard & Felix, supra note 15, at 330–31.
 20 Id. at 331 (citations omitted). 
 21 Id. at 328.
 22 Id. (citing Carolina Home Builders, Inc. v. Armstrong Furnace Co., 259 S.C. 346, 191 S.E.2d 774 (1972)) (other cita-

tions omitted).
 23 302 F. Supp. 937, 944 (D.S.C. 1969) (quoting 76 A.L.R.2d 37).
 24 Allen, 332 S.C. at 431, 505 S.E.2d at 359.
 25 Hickerson v. Yamaha Motor Corp., 882 F.3d 476, 483 (4th Cir. 2018) (citing Allen v. Long Mfg. NC, Inc., 332 S.C. 422, 

505 S.E.2d 354, 357 (Ct. App. 1998)) (applying South Carolina Law); Curcio v. Caterpillar, Inc., 355 S.C. 316, 320, 585 
S.E.2d 272, 274 (2003).

 26 See, e.g., Madden, 284 S.C. at 580, 328 S.E.2d at 112–13.
 27 See, e.g., Anderson, 322 S.C. at 272, 471 S.E.2d at 711.
 28 See, e.g., Holst v. KCI Konecranes Int’l Corp., 390 S.C. 29, 44, 699 S.E.2d 715, 723 (Ct. App. 2010) (considering warn-

ings contained on the exterior of the lifting crane as well as those contained in its operator’s manual and noting, 
“[Defendant] warned…personnel and other users about the dangers of working under the crane’s hanging load in 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998169719&pubNum=0000711&originatingDoc=I111c12b0167411e892c0e944351936c3&refType=RP&fi=co_pp_sp_711_357&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.04de8b1366d0452fa2f621502a50520b*oc.Keycite)#co_pp_sp_711_357
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998169719&pubNum=0000711&originatingDoc=I111c12b0167411e892c0e944351936c3&refType=RP&fi=co_pp_sp_711_357&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.04de8b1366d0452fa2f621502a50520b*oc.Keycite)#co_pp_sp_711_357
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Necessity of Warning

Commonly Known Dangers

“[A] seller is not required to warn of dangers or potential dangers that are generally known and recognized;” 
“a product cannot be deemed either defective or unreasonably dangerous if a danger associated with the 
product is one that the product’s users generally recognize.”29

Open and Obvious Dangers

A manufacturer has no duty to warn where “a plaintiff of ordinary intelligence exercising the care of an 
ordinarily prudent person [would know] that there is an obvious danger in the use of the product as con-
templated by the plaintiff.”30 “[A] product cannot be deemed either defective or unreasonably dangerous if a 
danger associated with the product is one that the product’s users generally recognize.”31 This absolute legal 
bar to recovery when a danger is “open and obvious” also applies to cases based on a negligence theory of 
recovery, even though issues of reasonableness of a warning and comparative negligence are generally mat-
ters to be determined by a jury.32

Plaintiff Knew of Danger

The alleged failure to give warnings is inconsequential where the plaintiff admits that s/he knew the dangers 
prior to the accident at issue.33

its Manual…”); Curcio v. Caterpillar, Inc., 344 S.C. 266, 269, 543 S.E.2d 264, 265 (Ct. App. 2001), rev’d, 355 S.C. 316, 
585 S.E.2d 272 (2003) (“[T]he manual has the following warning…”). But compare Claytor, 277 S.C. at 269  –70, 286 
S.E.2d at 134–35 (Lewis, J., dissenting) (drawing distinction between directions or instructions in operator’s man-
ual (which cannot as a matter of law constitute warnings) and warnings contained in operator’s manual (which can 
be considered in determining reasonableness of warnings)).

 29 Anderson, 322 S.C. at 270 –71, 471 S.E.2d at 710 (citing Dema v. Shore Enters., Ltd., 312 S.C. 528, 435 S.E.2d 875 (Ct. 
App. 1993) and Restatement (Second) of Torts § 402A cmt. g (Am. Law Inst. 1986)); Holland ex rel. Knox v. 
Morbark, Inc., 407 S.C. 227, 239, 754 S.E.2d 714, 721 (Ct. App. 2014); see also Koester v. Carolina Rental Ctr., 311 S.C. 
115, 427 S.E.2d 708 (Ct. App. 1993), rev’d on other grounds, 313 S.C. 490, 443 S.E.2d 392 (1994) (“[A] seller is not 
required to warn with respect to products…when the danger, or potentiality of danger, is generally known and rec-
ognized.” (quoting Restatement (Second) of Torts § 402A cmt. j (Am. Law Inst. 1986))); Claytor, 277 S.C. at 265, 
286 S.E.2d at 133 (“It is common knowledge that if one applies excessive force to a [lug] nut, this result will occur… 
Under the circumstances, we think the warning simply was not required.”).

 30 Koester, 311 S.C. at 119, 427 S.E.2d at 710; see also Moore v. Barony House Rest., LLC, 382 S.C. 35, 41, 674 S.E.2d 500, 
504 (Ct. App. 2009) (holding that “a product is not defective for failure to warn of an open and obvious danger” and 
concluding that the risks of operating an unlighted golf cart after dark were “open and obvious”).

 31 Holland ex rel. Knox, 407 S.C. at 240, 754 S.E.2d  at 721 (Ct. App. 2014) (citing Anderson, 322 S.C. at 270–71, 471 S.E.2d 
at 710); Moore, 382 S.C. at 41–42, 674 S.E.2d at 504 (citing Anderson, 322 S.C. at 270–71, 471 S.E.2d at 710).

 32 Moore, 382 S.C. at 42, 674 S.E.2d at 504.
 33 See Holland ex rel. Knox, 407 S.C. at 240, 754 S.E.2d at 721–722 (Ct. App. 2014) (citing Anderson, 322 S.C. at 271, 471 

S.E.2d at 710); Rife v. Hitachi Constr. Mach. Co., 363 S.C. 209, 220, 609 S.E.2d 565, 571 (Ct. App. 2005) (citing Marchant 
v. Mitchell Distrib. Co., 270 S.C. 29, 37, 240 S.E.2d 511, 514 (1977)).
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Unavoidably Unsafe Products

South Carolina recognizes that certain products, by reason of their nature or use, may be unreasonably 
dangerous to the user or consumer.34 Many products cannot be made completely safe for use. However, such 
products are desirable, and their dangerous nature may be cured by appropriate warnings or instructions for 
use. “[A] product which is incapable of being made safe for its intended and ordinary use, is not considered 
either defective or unreasonably dangerous, if the product is properly prepared, and accompanied by proper 
directions and warning.”35 “To hold otherwise would discourage the marketing of many products because 
some danger attends their use.”36 “Failure to give such a warning constitutes a ‘defect’ in the product and 
renders the manufacturer liable for selling a product in an unreasonably dangerous manner.”37

Duty to Design Product So That Warning Not Necessary

“South Carolina law does not require that a manufacturer refine a product which is made safe for use by an 
adequate warning so that the product does not need a warning to be safe.”38

Duty to Warn Bystanders

South Carolina has not imposed a direct duty to warn bystanders of the harm associated with a product.39 
Generally, a manufacturer’s or seller’s duty is only to the “user” of the product.40 A case-by-case analysis 
would be appropriate for courts to resolve disputes over whether a plaintiff was a “user” of a product under 
section 15-73-10 and, therefore, a “direct victim of the product defect,” or whether a plaintiff was merely a 
bystander.41 A manufacturer or seller may assume that a user of a product will follow the instructions and 

 34 S.C. Code Ann. §15-73-30 (1976) (adopting comment i to the Restatement (Second) of Torts); Claytor, 277 S.C. at 
264–265, 286 S.E.2d at 132.

 35 Madison v. Am. Home Prods. Corp., 358 S.C. 449, 455 n.3, 595 S.E.2d 493, 496 n.3 (2004) (internal citations omitted); 
see also Brooks v. Medtronic, Inc., 750 F.2d 1227, 1230–31 (4th Cir. 1984) (“[P]roducts which are ‘unavoidably unsafe,’ 
i.e., those which often cause unwanted side effects despite being carefully designed and manufactured, are not defec-
tive or unreasonably dangerous if they are marketed with proper directions for use or include adequate warnings of 
potential side effects.”).

 36 Claytor, 277 S.C. at 264, 286 S.E.2d at 132.
 37 Brooks, 750 F.2d at 1230–31.
 38 Allen, 332 S.C. at 431, 505 S.E.2d at 359) (applying South Carolina Law); see also Hickerson, 882 F.3d at 484.
 39 Cromer v. Sherwin-Williams Co., No. 2:04-1658-DCN, 2006 WL 1889252, at *2 (D.S.C. July 7, 2006) (rejecting the the-

ory that “manufacturers must directly warn bystander parties” of the dangers associated with their products, noting 
“there is no case law imposing such a duty.” The court went on to state that users of a product have a duty to follow 
attendant warnings and instructions in order to protect bystanders.).

 40 Id. at *1 (citing Anderson, 322 S.C. at 274, 471 S.E.2d at 712; Little v. Brown & Williamson Tobacco Corp., No. 2:98-1879, 
1999 WL 33291385, at *9 n.7 (D.S.C. March 3, 1999)).

 41 Lawing v. Univar, USA, Inc., 415 S.C. 209, 222, 781 S.E.2d 548, 555 (2015) (quoting Bray, 356 S.C. at 117, 588 S.E.2d at 
95) (finding that employee was a “user” for purposes of section 15-73-10 where employee relied on the warning labels, 
or lack thereof, on materials inside the facility to determine whether the area was safe for employee to perform his 
work); but cf., Cromer v. Sherwin-Williams Co., No. 2:04-1658-DCN, 2006 WL 1889252 (D.S.C. July 7, 2006) (rejecting 
plaintiff-employees’ claims that they were “ultimate users” when exposed at work to paint that was being used by 
professional painters).

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998169719&pubNum=0000711&originatingDoc=I111c12b0167411e892c0e944351936c3&refType=RP&fi=co_pp_sp_711_357&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.04de8b1366d0452fa2f621502a50520b*oc.Keycite)#co_pp_sp_711_357
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warnings associated with the product. Manufacturers and sellers will not be held liable for a user’s failure to 
follow the warnings and instructions.

Duty to Warn Allergic Persons

The Court of Appeals for the Fourth Circuit, applying South Carolina law, has recognized that “[w]here the 
manufacturer is or should be aware than an appreciable number of consumers are unusually susceptible to 
injury from his product…a duty to warn those customers may arise.”42 The court cited allergies as “the classic 
example” giving rise to such a duty even when a product may be safe for the “ordinary consumer.”43 For “com-
mon allergies,” such as those to eggs or strawberries, a seller may reasonably assume that those affected are 
aware of the allergy and need not warn against them.44 “Where, however, the product contains an ingredient 
to which a substantial number of the population are allergic, and the ingredient is one whose danger is not 
generally known, or if known is one which the consumer would reasonably not expect to find in the product, 
the seller is required to give warning against it, if he has knowledge, or by the application of reasonable, devel-
oped human skill and foresight should have knowledge, of the presence of the ingredient and the danger.”45

Duty to Warn Against Foreseeable Misuse

South Carolina has not directly addressed whether a manufacturer or seller must warn against foreseeable 
misuse of the product. Dissenting members of the South Carolina Supreme Court, however, have cited a 
section from Frumer and Friedman on Products Liability that may indicate that some members of the Court 
would recognize such a claim.46 In addressing whether instructions in an operator’s manual could be con-
sidered a warning, the dissenting opinion mentions an obligation to warn against the “danger of foreseeable 
misuse,”47 though this issue was not addressed in the majority opinion.

The United States District Court for the District of South Carolina, faced with this issue, denied sum-
mary judgment in favor of the manufacturer where a plaintiff premised her claim on a theory that the 
defendant “undertook…to warn concerning certain foreseeable misuses of the manual lap belt and did so 
negligently.”48

Heeding Presumption
Where an adequate warning is given by the manufacturer or supplier, the manufacturer or supplier may 
assume that it will be read and heeded by the product user.49

 42 Vaughn v. Nissan Motor Corp., 77 F.3d 736, 738 n.5 (4th Cir. 1996) (citing Restatement (Second) of Torts §402A 
cmt. j (Am Law Inst. 1965) (other citations omitted)).

 43 Id.
 44 Restatement (Second) of Torts §402A cmt. j (Am Law Inst. 1965).
 45 Restatement (Second) of Torts §402A cmt. j (Am Law Inst. 1965).
 46 See Claytor, 277 S.C. at 269–70, 286 S.E.2d at 134–35 (Lewis, J., dissenting).
 47 Id.
 48 Kendall v. Hyundai Motor Co., No. 2-99-3463-18, 2000 WL 34013265, at *6 (D.S.C. Nov. 20, 2000).
 49 Allen, 332 S.C. at 432–33, 505 S.E.2d at 360 (citing Restatement (Second) of Torts §402A cmt. j (Am Law Inst. 

1965)); Thomas v. Hoffman-LaRoche, Inc., 949 F.2d 806, 812–13 (5th Cir. 1992); see also Odom v. G.D. Searle & Co., 979 
F.2d 1001, 1003 (4th Cir. 1992).
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Defenses

Assumption of Risk

Assumption of the risk applies as an affirmative defense in South Carolina. The plaintiff’s use of the product 
despite having knowledge of the danger is a defense and completely bars recovery under all theories of lia-
bility in failure to warn cases.50 The defense “embodies the principle that one should not be permitted know-
ingly and voluntarily to incur an obvious risk of harm, when he has the ability to avoid doing so, and then 
hold another person responsible for his injury.”51 In product defect cases, no assumption of risk defense exists 
if the seller’s wrongful conduct leaves the injured party with “no reasonable alternative course of conduct in 
order to avert harm to himself or another.”52

Comparative Negligence

Where the alleged failure to warn is premised upon a theory of negligence, comparative negligence may be 
asserted as a defense.53

Under the prior contributory negligence framework, South Carolina Courts made clear that contributory 
negligence had no application to actions sounding in strict liability.54 In 1991, however, South Carolina judi-
cially adopted the concept of “comparative negligence” and abrogated principles of contributory negligence.55 
Section 402A of the Restatement and its comments are silent on the issue of comparative negligence. This 
has, interestingly, left South Carolina in a judicial “stalemate.”56 South Carolina courts have yet to explicitly 
resolve this apparent conflict. It is, however, commonly thought that principles of comparative fault would 
apply in suits brought under the strict liability theory.57

Warning Would Not Have Made a Difference

The plaintiff in a product liability action has the burden of showing that an alternative warning would have 
made a difference in the conduct of the person warned.58

 50 See supra note 32 and accompanying text.
 51 Wallace v. Owens-Illinois, Inc., 300 S.C. 518, 524, 389 S.E.2d 155, 158 (Ct. App. 1989).
 52 Id. at 524–25, 389 S.E.2d at 158.
 53 Madden, 284 S.C. at 581, 328 S.E.2d at 113 (applying contributory negligence).
 54 Wallace, 300 S.C. at 523, 389 S.E.2d at 157.
 55 Nelson v. Concrete Supply Co., 303 S.C. 243, 244, 399 S.E.2d 783, 784 (1991).
 56 For a detailed analysis of this subject, see Andrew A. Bennington, Comment, Statutory Stalemate: Strict Products 

Liability and Comparative Negligence in South Carolina, 56 S.C. L. Rev. 815 (2005).
 57 See, e.g., McCune v. Myrtle Beach Indoor Shooting Range, Inc., 364 S.C. 242, 252 n.3, 612 S.E.2d 462, 467 n.3 (Ct. App. 

2005) (“As we have affirmed the court’s decision based upon its analysis of the exculpatory contract, we need not 
determine whether Plaintiff’s claim[s in negligence and strict liability] would also be barred because her negligence 
was greater than that of the [Defendant].”).

 58 Allen, 332 S.C. at 432, 505 S.E.2d at 359–60 (citing 63A Am. Jur. 2d Products Liability §1240 (1997)).
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No Safer, Alternative Warning

The South Carolina Supreme Court has adopted the risk/utility test and attendant requirement of presentation 
of a safer, feasible design in order to maintain a design defect claim.59 However, no South Carolina Court has 
specifically addressed this issue in the context of warnings liability, although a number of foreign jurisdictions 
have recognized its application.60 This defense, however, is not available when a defendant concedes that the 
product required a warning to be made safe.61 A defendant’s concession that a product was unreasonably dan-
gerous without an adequate warning renders moot the issue of alternative warning or design, and eliminates 
the need for plaintiff’s presentation of evidence that the product could have been redesigned to make it safer.62

Liability for Replacement Components
“While a manufacturer can be fairly charged with…warning of dangers associated with components it 
decides to incorporate into its own product, it cannot be charged with…warning against any of a myriad of 
replacement parts supplied by any number of manufacturers.”63 “The duty to warn must properly fall upon 
the manufacturer of the replacement component part[s].”64 However, liability may arise when a manufacturer 
instructs consumers to use ancillary products, as “it is not an undue burden to have a manufacturer test 
replacement parts that it recommends, specifies, or requires be used with its product.”65

Learned Intermediary Doctrine
South Carolina courts have not explicitly recognized the learned intermediary doctrine.66 In the context of 
labeling of hazardous chemicals, the South Carolina Supreme Court held that, “the proper focus is [on] the 
labeling…not the use” of a dangerous product, and that the defenses of a sophisticated user or learned inter-
mediary were inapplicable in inadequate labeling cases.67 In Univar, a plant maintenance worker was badly 
burned after using a blowtorch near highly combustible chemicals. The chemicals were in shrink-wrapped, 
stacked pallets without an oxidizer symbol, which would have alerted the worker to the danger. The Supreme 

 59 Branham v. Ford Motor Co., 390 S.C. 203, 220–21, 701 S.E.2d 5, 14–15 (2010) (risk/utility test is the exclusive test for 
design defect claims).

 60 Cf. Dhillan v. Crown Controls Corp., 269 F.3d 865, 870 (7th Cir. 2001) (holding that an expert’s testimony regarding 
warnings was unreliable, in part, because he failed to offer any proposed, alternative design); Bourelle v. Crown Equip. 
Co., 220 F.3d 532, 537–38 (7th Cir. 2000) (same).

 61 Allen, 332 S.C. at 431, 505 S.E.2d at 359.
 62 Id.
 63 Baughman v. Gen. Motors Corp., 780 F.2d 1131, 1133 (4th Cir. 1986) (applying South Carolina Law).
 64 Id.
 65 Andrews v. A W Chesterton Co., No. 2:13-cv-2055-RMG, 2015 WL 12831329, at *7 (D.S.C. June 2, 2015); see also Koester 

v. Carolina Rental Ctr., Inc., 313 S.C. 490, 443 S.E.2d 392 (1994) (reversing summary judgment for a tree harness man-
ufacturer that directed consumers to purchase a rope in lieu of supplying a lanyard for use with the harness).

 66 Lawing, 415 S.C. at 226, 781 S.E.2d at 557 (holding that the prior decision in Bragg v. Hi–Ranger, Inc., 319 S.C. 531, 
462 S.E.2d 321 (1995), merely described the defense and did not hold that the learned intermediary or sophisticated 
user defense was the law of the State). The dissent in Lawing vigorously disagreed with the majority’s  interpretation 
of Bragg.  See id. at 229–32, 781 S.E.2d at 559–60.

 67 Id. at 227, 781 S.E.2d at 558.
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Court held that although the employer was a learned intermediary and the worker was a sophisticated user, 
the defenses were inapplicable when chemicals are not labeled as hazardous.68

Prior cases involving drugs or medical devices hold that “the manufacturer’s duty to warn extends only 
to the prescribing physician, who then assumes responsibility for advising the individual patient of risks 
associated with the drug or device.”69 In light of the recent Univar case, practitioners should expect chal-
lenges in the future to test the application of the learned intermediary doctrine under South Carolina law.

Sophisticated Users
As discussed above, the sophisticated user doctrine will not bar a failure to warn claim in the face of an inad-
equate label.

[W]hen…labeling is the underlying issue, the adequacy of the labeling on the [product] does not 
require a sophisticated user analysis. If we conflate the two analyses—as the dissent would have us 
do—we would absolutely absolve suppliers of their responsibility to label dangerous products during 
shipment and upon delivery. The fact that a sophisticated user of a particular product ultimately 
receives the product does not permit the supplier to decide whether or not to adequately label the dan-
gerous product as such.70

Preemption of Duty to Warn
Until relatively recently, no South Carolina state cases had directly addressed federal preemption of state law 
actions for failure to warn.71 The Supreme Court of South Carolina did not address this issue until 2012, when 
it observed that “express preemption provisions should be construed broadly, with an eye towards a federal 
agency’s extensive authority and responsibility of ensuring the safety and effectiveness of consumer prod-
ucts.”72 South Carolina courts will generally follow federal precedent in determining whether a federal statute 
or regulation preempts state law tort actions based upon a duty to warn. South Carolina does not recognize a 
blanket limitation on tort claims where there are federal regulations, but will address each device or product 
within its own regulatory structure.

Thus, preemption cases are generally examined based upon the unique factual circumstances presented 
to the court.73 The Supreme Court of South Carolina has affirmed that medical device warnings are subject 

 68 Id. 
 69 Fisher v. Pelstring, 817 F. Supp. 2d 791, 811 (D.S.C. 2011) (quoting Odom, 979 F.2d at 1003).
 70 Lawing, 415 S.C. at 228, 781 S.E.2d at 558, (2015) (finding the trial court abused its discretion when it charged the 

jury with the sophisticated user doctrine where yellow oxidizer symbols were obscured on shrink-wrapped sodium 
bromate bags stacked 2-pallets high).

 71 But cf., Jamison v. Ford Motor Co., 373 S.C. 248, 644 S.E.2d 755 (Ct. App. 2007) (addressing preemption in the context 
of design defect claims by National Traffic and Motor Vehicle Safety Act).

 72 Weston v. Kim’s Dollar Store, 399 S.C. 303, 309–12, 731 S.E.2d 864, 867–68 (2012) (holding that state law claims are 
preempted to the extent they would impose common-law requirements “different from, or in addition to” applicable 
FDA requirements under the Medical Device Amendments of 1976 (21 USC §360(k))).

 73 See, e.g., Moss v. Parks Corp., 985 F.2d 736 (4th Cir. 1993) (holding that where state law claim asserted that a more 
detailed label on paint can was required under state warnings liability law, such claim was preempted by federal 
labeling requirements); Stewart v. Int’l Playtex, Inc., 672 F. Supp. 907 (D.S.C. 1987) (holding that a federal statute 
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to preemption.74 More recently, the Court held that federal prescription labeling requirements do not pre-
empt state law tort claims based on faulty labeling.75 Finally, the United States District Court for the District 
of South Carolina has concluded, that “a suit against a cigarette manufacturer may not be based on claims 
which allege that warnings used in cigarette advertising, promotion, or packaging are inadequate, and which 
argue that the manufacturer could have or should have done more to warn of the dangers of smoking.”76

Necessity of Expert Testimony
The question of the adequacy of warnings is generally left to the jury.77 Lay testimony can be presented and 
there is generally no requirement that an expert testify as to the adequacy of warnings, though the issue has 
not been specifically addressed by state appellate courts. The Fourth Circuit, interpreting South Carolina law, 
observed that “South Carolina only requires expert testimony when issues are beyond a jury’s general knowl-
edge and most jurors will have had exposure to various warnings.”78

Post-Sale Duty to Warn
The duty to warn is not continuous under South Carolina law.79 The District Court for South Carolina like-
wise acknowledges no post-sale duty to warn under South Carolina law.80 Where a product is non-defective 
under the standards applicable at the time of its sale, a manufacturer or seller has no duty under South Caro-

expressly preempted claims of inadequate warnings asserted against manufacturer of tampon); Tarallo v. Searle 
Pharm., Inc., 704 F. Supp. 653 (D.S.C. 1988) (FDA regulations did not preempt state law claims based upon injury 
caused by intrauterine device); Fisher, 817 F. Supp. 2d 791 (D.S.C. 2011) (finding that federal drug labeling laws did not 
completely preempt claim against generic drug manufacturer for failure to warn of risks of developing illness); State 
ex rel. Wilson v. Ortho-McNeil-Janssen Pharm., Inc., 414 S.C. 33, 81-83, 777 S.E.2d 176, 201-02 (2015) (finding federal 
drug labeling laws did not preempt state law where state law sought to ensure that warnings remained adequate and 
where the federal law did not preclude the states from imposing additional requirements); McLeod v. Sandoz, Inc., 
No. 4:16-CV-01640-RBH, 2018 WL 1456739 (D.S.C. March 23, 2018), appeal filed, No. 18-1479 (4th Cir. April 30, 2018) 
(finding federal preemption of “off-label” marketing claims and preemption of the failure to warn claim since the 
requirement of a Medication Guide is provided by federal law, not state law).

 74 Weston v. Kim’s Dollar Store, 399 S.C. 303, 731 S.E.2d 865 (2012) (where the Medical Device Amendments of 1976 con-
tained an express preemption provision that preempted State requirements to the extent they were “different from, or 
in addition to” the federal requirements).

 75 State ex rel. Wilson, 414 S.C. at 81–83, 777 S.E.2d at 201–02 (citing Wyeth v. Levine, 555 U.S. 555, 129 S. Ct. 1187 (2009)) 
(stating that federal labeling standards do not prevent states from imposing additional requirements).

 76 LaBelle v. Brown & Williamson Tobacco Corp., No. 2:98-3235-23, 1999 WL 33591435 at *3 (D.S.C. March 18, 1999) (cit-
ing section 5 of the Federal Cigarette Advertising and Labeling Act, 15 U.S.C. 1334(b) (“No requirement or prohibition 
based on smoking and health shall be imposed under State law with respect to the advertising or promotion of any 
cigarettes the packages of which are labeled in conformity with the provisions of this chapter.”).

 77 See Allen, 332 S.C. at 428, 505 S.E.2d at 357 (“Once it is established that a product must display a warning to be safe, 
the question of the adequacy of the warning is one of fact for the jury as long as evidence has been presented that the 
warning was inadequate.”).

 78 Hickerson, 882 F.3d at 482–83.
 79 Bragg, 319 S.C. at 548, 462 S.E.2d at 331.
 80 Campbell v. Gala Indus., Inc., No. Civ.A.6:04-2036-RBH, 2006 WL 1073796, at *5 (D.S.C. April 20, 2006) (refusing to 

impose post-sale duties to warn, reasoning that South Carolina has not adopted provisions of the Third Restatement 
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lina law “to notify previous purchasers of its products about later developed safety devices or to retrofit those 
products.”81 Analysis of the issue by South Carolina courts has been limited, however, to the context of these 
later “improvements” in design; to date, no South Carolina court has considered whether a manufacturer’s 
or seller’s duty to warn would be triggered by a post-sale realization that a product was sold in a defective or 
dangerous condition. Though there is no South Carolina case law interpreting a manufacturer’s or seller’s 
post-sale duty to warn of a defect that existed at the time of sale, “the weight of authority clearly imposes a 
duty of due care on the seller.”82

Restatement (Third) of Torts: Products Liability
South Carolina has legislatively adopted the Restatement (Second) of Torts, and no South Carolina court has 
cited to, nor applied, the Restatement (Third) of Torts in a failure to warn case. Recently, however, the South 
Carolina Supreme Court judicially adopted the Restatement (Third) of Torts approach to analyzing product 
design in design defect cases.83 While this limited adoption did not affect the applicability of the Restatement 
(Second) of Torts in failure to warn cases, dicta in the opinion indicates that South Carolina courts may look 
to the Restatement (Third) of Torts for future guidance in other areas concerning product liability.84 However, 
District Courts in South Carolina have expressed reluctance to apply the Third Restatement when neither the 
South Carolina legislature nor state appellate courts have squarely adopted any particular section of it.85
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does not contain a provision about post-sale duty to warn).

 81 Bragg, 319 S.C. at 548, 462 S.E.2d at 331.
 82 Hubbard & Felix, supra note15, at 331 (citing Patton v. Wil-Rich Mfg. Co., 861 P.2d 1299 (Kan. 1993) and Restate-

ment (Third) of Torts: Products Liability §10 (Am. Law Inst. 1998)) (other citations omitted).
 83 See Branham, 390 S.C. at 220, 701 S.E.2d at 14; see also Watson v. Ford Motor Co., 389 S.C. 434, 451 n.4, 699 S.E.2d 169, 

178 n.4 (reiterating the adoption of the Restatement (Third) approach in Branham).
 84 In Branham, the court acknowledged the legislative adoption of the Restatement (Second) but stated “[t]he Legislature 

has expressed no intention to foreclose court consideration of developments in products liability law.” 390 S.C. at 220, 
701 S.E.2d at 14. In fact, the Court used the legislature’s adoption of the Restatement (Second) to support its own 
judicial adoption of the subsequently published Restatement (Third), stating, “[w]e believe the Legislature’s foresight 
in looking to the American Law Institute for guidance in this area is instructive.” Id.

 85 See, e.g., Campbell v. Gala Indus., Inc., No. Civ.A.6:04-2036-RBH, 2006 WL 1073796, at *5 (D.S.C. April 20, 2006) (“[T]
his court finds that it would be inappropriate to legislate from the bench and impose a duty on the defendant which 
plaintiff agrees is not currently recognized under South Carolina law.”).
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