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South Dakota

By Robert C. Riter, Jr.

What Is the General Scope of the Duty to Warn in South Dakota?
Cases involving latent dangers which would not be understood by the average consumer without a warning. 
Jahnig v. Coisman, 283 N.W.2d 557 (S.D. 1979); Degen v. Bayman, 241 N.W.2d 703 (S.D. 1976).

A manufacturer is under no duty to warn when the danger or potentiality of danger is obvious or is 
actually known to the injured person. Brech v. J.C. Penny Co., Inc., 532 F. Supp. 916, 932 (D.S.D. 1982) (“There 
is no duty to warn when the danger or potentiality of danger is obvious or is actually known to the injured 
person.”) aff’d 698 F.2d 332 (8th Cir., 1983). This accurately reflects South Dakota law as stated in the case 
Berg v. Sukup, Mfg. Co., 355 N.W.2d 833 (S.D. 1985). In Sukup the South Dakota Supreme Court approved an 
open and obvious instruction that stated: “You are instructed that the duty to warn is not an absolute duty 
and there is no duty to warn of dangers that are clearly obvious or apparent to the user and it is unnecessary 
to warn when such warning is meaningless. The duty to warn exists only when the danger or risk of harm is 
not obvious.”

“The chief elements which a plaintiff must prove in a case involving strict liability in tort are (1) the 
defective and unreasonably dangerous condition of the defendant’s product, including the defendant’s con-
nection with the product, and (2) a causal connection between such condition and the plaintiff’s injuries or 
damages.” Brech v. J.C. Penney Company Inc., 698 F.2d 332, 333-34 (D.S.D. 1983) (quoting Fajardo v. Cam-
mack, 322 N.W.2d 873, 876 (S.D. 1982)).

With regard to plaintiff’s claim for failure to warn under strict liability, the issue is whether defendant 
[manufacturer] failed to provide an adequate warning of a danger associated with a foreseeable use of the 
product and whether that failure, if it exists, rendered the product defective and unreasonably dangerous. 
It is no defense that defendant neither know nor could have known of the danger because the law imputes 
knowledge of the danger, if it exists, to defendant [manufacturer].

For plaintiff to prevail on this claim, plaintiff must prove the following by a greater convincing force of 
the evidence:

• A danger existed associated with a foreseeable use of the product;

• An inadequate warning was given regarding the danger;

• As a result of the inadequate warning, the product was rendered defective and unreason-
ably dangerous;

• The defective and unreasonably dangerous condition existed at the time it left the control of 
the manufacturer;

• The product was expected to and did reach the user without a substantial unforeseeable change in the 
condition that it was in when it left the manufacturer’s control; and

• The defective condition was a (legal)(proximate) cause of plaintiff’s injuries.
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See S.D. Civil Pattern Jury Instruction 150-04; Peterson v. Safway Steel Scaffolds, 400 N.W.2d 909, 912 (S.D. 
1987); Zacher v. Budd Co., 396 N.W.2d 122, 134-35 (S.D. 1986); Jahnig v. Coisman, 283 N.W.2d 557, 560 
(S.D. 1979).

Relationship between Duty to Warn and Duty of Safe Design
South Dakota codified law states in SDCL §20-9-10.1:

In any product liability action based upon negligence or strict liability, whether the design, manufac-
ture, inspection, testing, packaging, warning, or labeling was in conformity with the generally recog-
nized and prevailing state of the art existing at the time the specific product involved was first sold to 
any person not engaged in the business of selling such a product, may be considered in determining the 
standard of care, whether the standard of care was breached or whether the product was in a defective 
condition or unreasonably dangerous to the user.

Under South Dakota law, manufacturer of printing press did not breach a post-sale duty to warn of the 
risk of manually operating a press with an automatic feeder, so as to subject manufacturer to negligence lia-
bility for severe injuries sustained to operator’s hand when it became lodged between the two large surfaces 
of the press during manual operation; manufacturer had sold the press to a newspaper over 50 years before 
operator’s employer came into possession of the press making it unreasonable to require manufacturer to 
identify all owners of its platen presses, and manufacturer did undertake a post-sale warning campaign, and 
the operator’s employer, as well as the previous owner of the press, received actual notice of the warning. 
Robinson v. Brandtjen & Kluge, Inc., 2007

Theories of Liabilities (Including Restatement)
Duty to warn and adequacy of warning are jury questions. Berg v. Sukup Mfg. Co., 355 N.W.2d 833 (S.D. 1984).

“The adequacy of a warning is generally a question of fact for the jury.” 63A Am. Jur. 2d Products Liabil-
ity §1219.

Is It Necessary to Warn About Commonly Known Dangers?

“There is no duty to warn when the danger or potentiality of danger is obvious or is actually known to the 
injured person.” See S.D. Civil Pattern Jury Instruction 150-10.

There is no duty to warn about a danger that is generally known and recognized. Brech v. J.C. Penney 
Company Inc., 698 F.2d 332, 334 (D.S.D. 1983). See Restatement (Second) of Torts, §402A, comment j.

Is There a Duty to Warn of Open and Obvious Dangers?

“There is no duty to warn when the danger or potentiality of danger is obvious or is actually known to the 
injured person.” See S.D. Civil Pattern Jury Instruction 150-10.

There is no duty to warn about a danger that is generally known and recognized. Brech v. J.C. Penney 
Company Inc., 698 F.2d 332, 334 (D.S.D. 1983). See Restatement (Second) of Torts, §402A, comment j.

“[T]he duty to warn is not an absolute duty and there is no duty to warn of dangers that are clearly 
obvious or apparent to the user and it is unnecessary to warn when such warning is meaningless. The duty 
to warn exists only when the danger or risk of harm is not obvious.” Berg v. Sukup Mfg. Co., 355 N.W.2d 833, 
836-37 (S.D. 1984).
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Is It Necessary to Warn About Unavoidably Unsafe Products?

No SD case law found.

The general rule is that a manufacturer or retailer of an unavoidably dangerous product must directly 
warn all foreseeable consumers of the dangers of its product. 72A C.J.S. Products Liability §27.

Who Has Duty to Warn?
SDCL 20-9-9 provides that no cause of action based on the doctrine of strict liability in tort may be asserted 
or maintained against any distributor, wholesaler, dealer, or retail seller of a product which is alleged to con-
tain or possess a latent defective condition unreasonably dangerous to the buyer, user, or consumer unless 
said distributor, wholesaler, dealer, or retail seller is also the manufacturer or assembler of said product or 
the maker of a component part of the final product, or unless said dealer, wholesaler, or retail seller knew, or, 
in the exercise of ordinary care, should have known, of the defective condition of the final product. Nothing 
in this section shall be construed to limit any other cause of action from being brought against any seller of 
a product.

Under statute immunizing from strict liability product dealers or sellers who do not know of product 
defect, seller of product may be strictly liable only if he knew or through ordinary care should have known 
of defective condition of product; in essence, statute provides that there may be strict liability, but, as a 
matter of proof, knowledge of defective condition will not be imputed to nonmanufacturing middle per-
son as would otherwise be the case under strict liability. Peterson v. Safway Steel Scaffolds Co., 1987, 400 
N.W.2d 909.

Commercial lessor of scaffolding equipment could be held strictly liable for injuries sustained by worker 
while using equipment if lessor knew or, in exercise of reasonable care, should have known of defective con-
dition of equipment. Peterson v. Safway Steel Scaffolds Co., 1987, 400 N.W.2d 909.

Commercial dealer of laundry equipment that resold used water extractor was not strictly liable under 
South Dakota law to boy whose arm was amputated by extractor, where dealer neither rebuilt nor recondi-
tioned extractor before reselling it. Restatement (Second) of Torts §402A. Wynia v. Richard-Ewing Equipment 
Co., Inc., 1994.

Plaintiff may recover on strict liability claim against seller of used good under South Dakota law by prov-
ing not only that seller rebuilt or reconditioned good, but also that seller should have known of used good’s 
defective condition. Wynia v. Richard-Ewing Equipment Co., Inc., 1994, 17 F.3d 1084.

In products liability action against seller of reconditioned clothes dryer, it was not necessary to show that 
seller created defect, but only that defect existed when product was distributed by and under seller’s control. 
Crandell v. Larkin and Jones Appliance Co., Inc., 1983, 334 N.W.2d 31.

SDCL 20-9-10 provides that “no manufacturer, assembler, or seller of a product may be held liable for 
damages for personal injury, death, or property damage sustained by reason of the doctrine of strict liability 
in tort based on a defect in a product, or failure to warn or protect against a danger or hazard in the use or 
misuse of such a product, or failure to properly instruct in the use or misuse of such product, where a proxi-
mate cause of the injury, death, or damage was an alteration or modification of such product made under all 
of the following circumstances:

(1) The alteration or modification was made subsequent to the manufacture, assembly, or sale of 
the product;
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(2) The alteration or modification altered or modified the purpose, use, function, design, or manner of 
use of the product from that originally designed, tested, or intended by the manufacturer, assem-
bler, or seller; and

(3) It was not foreseeable by the manufacturer, assembler, or seller of the product that the alteration or 
modification would be made, and, if made, that it would render the product unsafe.”

Athlete, injured while using sports training product whose hook had been altered by a coach, failed to 
establish against manufacturer claim of strict liability based on defective design or inadequate warning, even 
though manufacturer knew that product would be unsafe if its hook were bent, but failed to design product 
with a hook that would withstand attempts to bend it; there was no expert testimony to identify how the 
purportedly defective hook or failure to warn was the proximate cause of athlete’s injuries. Burley v. Kytec 
Innovative Sports Equipment, Inc., 737 N.W.2d 397, 2007 S.D.

Consumer creates manufacturer immunity, under statute immunizing manufacturer from strict liability 
for injury caused by certain alterations or modifications to product, by changing product from its original 
form, not by using product improperly. Peterson v. Safway Steel Scaffolds Co., 1987, 400 N.W.2d 909.

Who Has the Duty to Warn and What Defenses Are Available 
to those within the Chain of Distribution?

The Manufacturer

Alteration or modification of the product. SDCL §20-9-10; Peterson v. Safway Steel Scaffolds, 400 N.W.2d 909 
(S.D. 1987).

Assumption of the risk or misuse of the product. Peterson, 400 N.W.2d at 916.

The court in Zacher v. Budd Company, 396 N.W.2d 122, 135 (S.D. 1986), quoted Thomas v. General Motors 
Corp., 13 Cal.App.3d 81, 91 Cal.Rptr. 301, 306 (1970) which stated that “a manufacturer may be held liable 
where the misuse by the customer was reasonably foreseeable. Whether the use or misuse of a product by the 
plaintiff was reasonably foreseeable is ultimately a jury question.”

The court further stated, “[t]his court has held that the issue of foreseeability is a fact issue for the jury, 
not an issue of law for the court. Rikansrud v. City of Canton, 79 S.D. 592, 116 N.W.2d 234 (1962).” Zacher, 396 
N.W.2d at 135.

Bulk Suppliers

No SD case law found.

“A supplier who sells to an intermediary in bulk can discharge its duty to warn ultimate users if it pro-
vides adequate instructions to the distributor next in line or ascertains that the intermediary is adequately 
trained, is familiar with the properties of the product and safe methods of handling it, and is capable of pass-
ing on the information so that the ultimate consumer is apprised of the dangerous propensity of the prod-
uct.” 63 Am. Jur. 2d Products Liability §1198.

“The bulk supplier doctrine, which applies when a product is sold in bulk to purchasers which then 
repackage the product or incorporate it into another product as a component, may provide a defense to a 
claim of strict liability in tort for failure to adequately warn the ultimate user of the product. Under the bulk 
supplier doctrine, the bulk supplier is by no means absolved of its duty either to supply adequate warnings 
to the intermediary or to ensure that its reliance on the intermediary is reasonable, but is permitted to dis-
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charge its duty to warn in a responsible and practical way that equitably balances the realities of its business 
with the need for consumer safety.” 72A C.J.S. Products Liability §27.

Distributors

Assumption of the risk or misuse of the product. Peterson v. Safway Steel Scaffolds, 400 N.W.2d 909, 916 
(S.D. 1987).

Retailers

No SD case law found.

“A retailer engaged in the business of selling products to the public may be strictly liable in tort. If a 
retailer that is held strictly liable is not considered blameworthy, the ultimate liability may be shifted to the 
responsible manufacturer through indemnification, or by impleading the manufacturer for breach of an 
implied warranty.” 72A C.J.S. Products Liability §71.

Component Part Manufacturers

The court in Zacher v. Budd Company, 396 N.W.2d 122, 136 (S.D. 1986), relied on the Restatement (Second) of 
Torts §388 which provides:

One who supplies directly or through a third person a chattel for another to use is subject to liability to 
those whom the supplier should expect to use the chattel with consent of the other or to be endangered 
by its probable use, for physical harm caused by the use of the chattel in the manner for which and by a 
person for whose it is supplied, if the supplier

(a) knows or has reason to know that the chattel is or is likely to be dangerous for the use for which 
it is supplies, and

(b) has no reason to believe that those for whose use the chattel is supplied will realize its dangerous 
condition, and

(c) fails to exercise reasonable care to inform them of its dangerous condition or of the facts which 
make it likely to be dangerous.

Restatement (Second) of Torts §388, comment n indicates that “the danger posed by a chattel may be 
so great as to make it unreasonable for a supplier to entrust conveyance of a warning to a middleman in 
the chain of distribution. In such circumstances, the supplier may be required, where ‘practicable and not 
unduly burdensome,’ to make the chattel carry its own warning.” Griggs v. Firestone Tire and Rubber Com-
pany, 513 F.2d 851, 858 (8th Cir. 1975).

Who Do You Have to Warn?

Learned Intermediary

In Schilf v. Eli Lilly Co. 2010 WL 4024922 (D.S.D. Oct. 13, 2010), The Court found the Eighth Circuit’s reason-
ing in Ehlis instructive on this issue. In addition to finding the precedent overwhelming and the policy enun-
ciated by the learned intermediary doctrine sound, the Ehlis Court reasoned that the North Dakota Supreme 
Court had adopted Section 402A of the Restatement (Second) of Torts, from which the learned intermediary 
doctrine evolves, and that because North Dakota had adopted other comments from section 402A it would 
likewise recognize the learned intermediary doctrine. The same can be said for South Dakota, as it has 
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explicitly adopted the Restatement (Second) §402A. See Peterson v. Safway Steel Scaffolds Co., 400 N.W.2d 
909 (S.D. 1987). This Court concluded the South Dakota Supreme Court would adopt the learned intermedi-
ary doctrine.

Sophisticated User

No SD case law.

Iowa has adopted the sophisticated user doctrine. Bergfeld v. Unimin Corp., 319 F.3d 350, 353 (8th 
Cir. 2003).

Nebraska has adopted the sophisticated user doctrine. Crook v. Kaneb Pipeline Operating Partnership, 
L.P., 231 F.3d 1098, 1102 (8th Cir. 2000).

Suppliers have no duty to warn where plaintiff’s employer is a sophisticated user. Am. L. Prod. Liab. 3d 
§113:4.

Laws Regarding Drugs and Devices
No SD case law.

Under South Dakota law, drug manufacturer owed duty to warn of potential adverse side effects of which 
it knew or reasonably should have known at time that plaintiff’s mother ingested drug, and, absent any evi-
dence that manufacturer knew of, or should have foreseen, potential adverse side effects of drug, there was 
no liability. McElhaney v. Eli Lilly & Co., 575 F. Supp. 228 (U.S.S.D. 1983)

Is There a Heeding Presumption in South Dakota?
No SD case law found.

The Eighth Circuit, in the Arkansas case of Boerner v. Brown & Williamson Tobacco Corporation, 260 
F.3d 837, 843 (8th Cir. 2001), stated “[w]e think the better rule is that failure to read a label does not auto-
matically preclude a claim for inadequate warning. We find the rule applied in Safeco Ins. Co. v. Baker; 515 
So. 2d 655 (La. Ct. App. 1987) particularly persuasive and we adopt the reasoning therein. Safeco holds the 
plaintiff originally has the burden of proving the warnings or instructions provided were inadequate. Once 
a plaintiff proves the lack of an adequate warning or instruction, a presumption arises that the user would 
have read and heeded adequate warnings or instructions. This presumption may be rebutted by evidence 
‘which persuades the trier of fact that an adequate warning or instruction would have been futile under 
the circumstances.’”

Is an Expert Required on Warning Issues?
Expert testimony is required if a case involves information unfamiliar to ordinary persons.

“There is no requirement that a party produce expert testimony when the question is within a layper-
son’s knowledge. Bland v. Davison County, 566 N.W.2d 452, 461 (S.D. 1997) (citing Schaffer v. Edward D. 
Jones, 552 N.W.2d 801, 805 (S.D. 1996)). However, expert testimony is required to establish the standard of 
care for a professional unless the issue is within the common knowledge of the jury. Mid-Western Elec. Inc. 
v. DeWild Grant Reckert & Associates Co., 500 N.W.2d 250, 255 (S.D. 1993) (citing Magbuhat v. Kovarik, 382 
N.W.2d 43 (S.D. 1986)).” Luther v. City of Winner, 674 N.W.2d 339, 344 (S.D. 2004).
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Has the Duty to Warn Been Preempted With Respect 
to Any Product in South Dakota?
The Federal Insecticide Fungicide and Rodentcide Act (FIFRA), 7 U.S.C. §136v (b) (Supp 1993), preempts 
inadequate warning or labeling for herbicide. Eide v. E.I. DuPont De Nemours & Co., 542 N.W.2d 769 
(S.D. 1996).

State tort claims based on state-imposed duty to warn are impliedly preempted by Federal Cigarette 
Labeling and Advertising Act. Foster v. R.J. Reynolds Tobacco Co., 437 N.W.2d 655 (Minn. 1989).

Failure to warn claim preempted by Food, Drug, and Cosmetics Act (FDCA). Ehlis v. Shire Richwood, 
Inc., 233 F. Supp. 2d 1189 (D.N.D. 2002).

Is There a Post-Sale Duty to Warn?
Manufacturer generally discharges its duty to warn by informing the employer, who in turn has a duty to 
inform its employees. Robinson v. Brandtjen & Kluge, Inc., 2006 WL 2796252, 6 (D.S.D.).

Also, the Brandtjen court found Novak v. Navistar International Transportation Corp., 46 F.3d 844, 850 
(8th Cir. 1995), to be persuasive authority predicting that the South Dakota Supreme Court would adopt the 
Restatement (Third) view regarding a post-sale duty to warn.

The Restatement (Third) of Torts: Products Liability §10 (1998) provides as follows:
(a) One engaged in the business of selling or otherwise distributing products is subject to liability for 

harm to persons or property caused by the seller’s failure to provide a warning after the time of 
sale or distribution of a product if a reasonable person in the seller’s position would provide such 
a warning.

(b) A reasonable person in the seller’s position would provide a warning after the time of sale if:

(1) the seller knows or reasonably should know that the product poses a substantial risk of harm to 
persons or property; and

(2) those to whom a warning might be provided can be identified and can reasonably be assumed to 
be unaware of the risk of harm; and

(3) a warning can be effectively communicated to and acted on by those to whom a warning might 
be provided; and

(4) the risk of harm is sufficiently great to justify the burden of providing a warning.

The Brandtjen court further added “‘[t]he law does not contemplate placing the onerous duty on manu-
facturers to subsequently warn all foreseeable users of products based on increased design or manufacture 
expertise that was not present at the time the product left its control.’ If such a duty were imposed, it might 
well ‘discourage manufacturers from developing safer products.’” Modelski v. Navistar Int’l Transp. Corp., 
707 N.E.2d 239, 246 (Ill. Ct. App. 1999) (quoting Carrizales v. Rheem Mfg. Co., Inc., 589 N.E.2d 569 (Ill. Ct. 
App. 1991)).

Has the Restatement (Third) Been Adopted in South Dakota?
The South Dakota Supreme Court has not adopted the Restatement (Third).

South Dakota Federal District Court found Novak v. Navistar International Transportation Corp., 46 F.3d 
844, 850 (8th Cir. 1995), to be persuasive authority predicting that the South Dakota Supreme Court would 
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adopt the Restatement (Third) view regarding a post-sale duty to warn. Robinson v. Brandtjen & Kluge, Inc., 
2006 WL 2796252 (D.S.D.).

The comment to S.D. Civil Jury Instruction 150-02-2 “Defective Condition” references the Restatement 
(Third) in distinguishing the consumer expectation test and the risk/benefit analysis test, “[t]he Restatement 
(3d) suggests that the consumer expectation test is more appropriate to cases alleging a manufacturing defect 
while the risk/benefit analysis test is more appropriate in cases alleging design defects or failure of or inade-
quate to warnings.”
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