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Utah

By Heidi G. Goebel and Amanda R. Higgins

PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in Utah?

Relationship between Duty to Warn and Duty of Safe Design

Utah has adopted the standard set forth in §402A of the Restatement (Second) of Torts, which imposes liabil-
ity for “defective condition[s] unreasonably dangerous to the user or consumer or to his property…” Ernest 
W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152, 156 (Utah 1979). In addition, Utah has endorsed the official 
comments, which include a reference to the seller “be[ing] required to give directions or warning…” House v. 
Armour of America, Inc., 886 P.2d 542, 547 n.2 (Utah Ct. App. 1994) (quoting Restatement (Second) of Torts 
§402A cmt. j (1965)). Under this standard, a proper warning is one way to prevent a product from being con-
sidered defective or unreasonably dangerous. Safe design, of course, is another.

Theories of Liability (Including Restatement)

Under Utah law, “retailers—just as distributors, wholesalers, manufacturers, and any others in the chain of 
distribution” can be held “strictly liable for breaching their duty not to sell a dangerously defective product.” 
Bylsma v. Willey, 2017 UT 85, ¶2, 35 (Utah 2017) (Overruling Sanns v. Butterfield Ford, 94 P.3d 301, 304 (Utah 
Ct. App. 2004), and its conclusion that “passive retailers are immunized from liability.). Further, “a manu-
facturer may be held strictly liable for any physical harm caused by its failure to provide adequate warnings 
regarding the use of its product. Where a manufacturer ‘knows or should know of a risk associated with its 
product,’ the absence or inadequacy of warnings renders that product ‘unreasonably dangerous,’ subjecting 
the manufacturer to strict liability.” House v. Armour of America, Inc., 929 P.2d 340 (Utah 1996) (upholding 
denial of summary judgment on question of open and obvious danger of bullet penetrating body armor) 
(quoting House, 886 P.2d 542 (Utah Ct. App. 1994)).

In addition, Utah courts allow negligence actions to be brought concurrently with strict liability actions. 
Slisze v. Stanley-Bostitch, 979 P.2d 317, 319 (Utah 1999); Birch v. Polaris Indus., 812 F.3d 1238, 1242 (10th 
Cir. 2015).

By statute, Utah establishes a rebuttable presumption in favor of a manufacturer “where the alleged 
defect in the plans or designs for the product or the methods and techniques of manufacturing, inspecting 
and testing the product were in conformity with government standards established for that industry…” Utah 
Code Ann. §78B-6-703(2). Although this statute has not been applied in a duty-to-warn context it would pre-
sumably apply to the extent that any government-mandated warning regulations exist.
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Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer
Manufacturers of non-defective component parts have a duty to warn only if they “participate[] in the design 
of the [final] product…” Gudmundson v. Del Ozone, 232 P.3d. 1059, 1073 (Utah 2010). Bulk suppliers do not 
have a duty to warn the ultimate user if the products are not themselves inherently dangerous. House, 929 
P.2d at 348. A passive distributor or retailer who does not or should not know of a product’s defect has no 
duty to warn. Sanns v. Butterfield Ford, 94 P.3d 301, 304 (Utah Ct. App. 2004) (holding that a passive retailer 
of a van did not owe a duty to customers to warn of a manufacturing defect that it did not know of itself) 
(Overruled in part by Bylsma, 2017 UT 85, ¶72 (Utah 2017), did not address duty to warn).

Was the Warning or Instructions Adequate?

Factors to Consider

Adequacy of warning is a question for the trier of fact. House, 886 P.2d at 551. An adequate warning “must 
completely disclose all the risks involved, as well as the extent of those risks.” Id. The court indicated that 
“[a] warning must (1) be designed so it can reasonably be expected to catch the attention of the consumer; 
(2) be comprehensible and give a fair indication of the specific risks involved with the product; and (3) be 
of an intensity justified by the magnitude of the risk.” Id. (citing Pavlides v. Galveston Yacht Basin, Inc., 727 
F.2d 330 (Tex. Ct. App. 1984)). The adequacy of the overall warning “must be judged in light of the ordinary 
knowledge common to members of the [relevant] community at the time of sale.” Id. (citing Utah Code. Ann. 
§78B-6-703(1)).

Location of Warning (On Product or In Instructions)

Although the location of the warning may obviously be a factor in the House analysis described above, Utah 
courts have not specifically addressed where a warning must be placed. However, in Groesbeck the court 
found that “two warnings on the box; one on the leaflet; and two on the product itself,” for a total of five sep-
arate locations was sufficient. Groesbeck, 2017 U.S. App. LEXIS 24290, *25-26 (10th Cir. 2017) (interpreting 
Utah law).

Content of Message—Conspicuousness

The first and third House factors—the requirement of a design that will “catch the attention of the consumer” 
and the requirement for the “intensity” of the warning—fall under this category. See House, 886 P.2d at 551. 
In Groesbeck, the warnings were found to have “prominence” because of the “typographical features (size, 
color, and capitalization)” used, along with being “bolded” and having “red-print font on the product itself.”) 
(interpreting Utah law). Groesbeck, 2017 U.S. App. LEXIS 24290, *27 (10th Cir. 2017).

Obvious Hazards

There is no duty to warn of obvious hazards. House, 929 P.2d at 344. However, the presence of an open and 
obvious hazard is only one factor in determining a party’s ultimate liability and must be balanced against 
other factors according to comparative fault principles. Id. (quoting House, 886 P.2d at 548).
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Reasonably Foreseeable Misuse

Utah limits liability for “alteration or modification of the product, which occurred subsequent to the sale by 
the manufacturer or seller to the initial user or consumer, and which changed the purpose, use, function, 
design, or intended use or manner of use of the product from that for which the product was originally 
designed, tested, or intended.” Utah Code Ann. §78B-6-705. Utah courts have so far declined to decide 
whether and under what circumstances reasonably foreseeable misuse that is not screened out by this statute 
must be warned against. See Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301, 1304 n.11 (Utah 1981) (declining 
to reach the issue).

Foreign Language or Use of Pictorials

Utah courts have not specifically dealt with these factors, but they would of course be relevant in any 
House analysis.

Effect of Promotion

No Utah cases have addressed this issue.

Overwarning

No Utah cases have specifically dealt with overwarning in significant detail. However, overwarning would be 
taken into account under the “comprehensibility” factor of the House analysis. In Groesbeck, the court was 
not persuaded by the plaintiffs’ allegations that a product’s box had an “overabundance of information [that] 
may have, in any event, diminished the ostensible importance of the product warning…” Groesbeck, 2017 
U.S. App. LEXIS 24290, *26 (10th Cir. 2017) (interpreting Utah law).

Who Do You Have to Warn?

Bystanders

“A plaintiff cannot recover for negligent infliction of emotional distress unless the plaintiff is a direct victim 
of the defendant’s negligence,” regardless of whether the alleged emotional distress arose out of witnessing 
injury to a third party or out of the plaintiff’s fear for his or her own safety. Straub v. Fisher & Paykel Health 
Care, 990 P.2d 384, 387, 389 (Utah 1999) (holding that a medical device manufacturer’s “potential liability for 
emotional distress extends only to direct victims, not bystanders,” even when the bystander is a person who 
operated the medical device that injured a third party).

Allergic Persons

A manufacturer is entitled to assume that its product will be “put to normal use by a normal user” and is not 
liable for injury that arises from “some personal idiosyncrasy of the consumer,” such as an unforeseeable 
allergy. Bennett v. Pilot Products Co., Inc., 235 P.2d 525, 527–28 (Utah 1951). In Bennett, the Utah Supreme 
Court held that a manufacturer of a hair treatment product was not liable to the plaintiff, a salon worker, 
who suffered an allergic reaction that required hospitalization when two components of the solution were 
mixed together according to package instructions. In ruling for the manufacturer, the court stressed the 
unforeseeability of the allergic reaction: “Every substance, including food which is daily consumed by the 
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public, occasionally becomes anathema to him peculiarly allergic to it. To require insurability against such 
an unforeseeable happenstance would…present an unreasonable burden on the channels of trade.” Id. at 527.

Sophisticated Users

In order to show that the injured party was a sophisticated user, a defendant must demonstrate that the 
product’s “ultimate user possesses special knowledge, sophistication, or expertise” to such an extent that “the 
user’s knowledge of the danger is equivalent to prior notice.” House v. Armour of Am., Inc., 886 P.2d 542, 549 
(Utah Ct. App. 1994) (citing Billiar v. Minnesota Mining & Mfg. Co., 623 F.2d 240, 243 (2d Cir. 1980)), aff’d, 
929 P.2d 340 (Utah 1996). The defendants do not have to show that the injured party actually was aware of 
the danger, but only that the community of which he was a member is generally apprised of the danger. Id. 
(citing Jackson v. Coast Paint & Lacquer Co., 499 F.2d 809, 812 (9th Cir. 1974)). “To sustain a conclusion that 
no duty was owed to the user because of his professional status, the court must ‘find the record evidence to 
be undisputed that the user actually knew of the danger or that, based on the user’s special expertise and the 
circumstances of the transaction, the supplier reasonably could have believed that he knew of the danger.’” 
House, 929 P.2d at 345 (quoting Halter v. Waco Scaffolding & Equipment Co., 797 P.2d 790, 794 (Colo. Ct. 
App. 1990)).

Bulk Suppliers

Generally, under Utah law a bulk supplier of raw materials that are not inherently dangerous has “no duty 
to warn ultimate users of the manufactured products.” House v. Armour of America, Inc., 929 P.2d 340, 348 
(Utah 1996) (Holding that a bulk supplier of Kevlar had no duty to warn the ultimate vest user because it had 
not engaged in any activity, such as developing the vest, until after the sale) (citing House, 886 P.2d 542, 554 
(Utah Ct. App. 1994)). Yet, Utah has adopted the standard set forth in section 5 of the Restatement (Third) of 
Torts, which provides in pertinent part that:

One engaged in the business of selling or otherwise distributing product components who sells or 
distributes a component is subject to liability for harm to persons or property caused by a product into 
which the component is integrated if:…

(b)(1) the seller or distributor of the component substantially participates in the integration of the 
component into the design of the product; and

(2) the integration of the component causes the product to be defective, as defined in this Chap-
ter; and

(3) the defect in the product causes the harm.

Riggs v. Asbestos Corp., 304 P.3d 61, ¶18 (UT Ct. App. 2013) (citing Gudmundson v. Del Ozone, 232 P.3d 1059 
(Utah 2010). A “product component” is defined as “raw materials, bulk products, and other constituent prod-
ucts sold for integration into other products.” Id. (citations omitted).

In Riggs, the court noted that the “mere presence of a nondefective component in a final product does not 
impose upon the component supplier the duty to warn end users of the final product’s potential dangers.” Id. 
at ¶22 (citing Gudmundson, 2010 UT 33, ¶¶58-59, 232 P.3d 1059; House, 886 P.2d at 553) (citations omitted). 
The issue of whether the defendant (a bulk supplier of asbestos) owed a duty to warn manufacturers and con-
sumers was not fully analyzed because it was not sufficiently developed at the underlying trial. However, the 
court affirmed and held that the bulk supplier had failed to show it fulfilled its duty to warn (even if the duty 
only extended to the manufacturer). Id. at ¶24.
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Learned Intermediary

The learned intermediary doctrine has been adopted in Utah as to physicians. Pharmacists are not learned 
intermediaries. “The physician, after having received complete and appropriate warnings from the drug 
manufacturer, acts as a learned intermediary between the drug manufacturer and the patient when preparing 
the drug prescription. It is the physician who is best situated to weigh the potential risks associated with a 
prescription drug against the possible benefits of the drug and the unique needs and susceptibilities of each 
patient. The physician thus has the ability to combine medical knowledge and training with an individu-
alized understanding of the patient’s needs, and is the best conduit for any warnings that are deemed nec-
essary.” Schaerrer v. Stewart’s Plaza Pharmacy, Inc., 79 P.3d 922, 928–9 (Utah 2003) (citing Lansdell v. Am. 
Home Prods. Corp., No. CV-99-S-2110-NE, 1999 WL 33548541, at *5, 1999 U.S. Dist. Lexis 22540, at *14–15 
(N.D. Ala. Oct. 26, 1999) (emphasis in original). However, the learned intermediary rule does not preclude 
a negligence claim against a pharmacist who dispenses a prescribed drug when the drug has allegedly been 
withdrawn from the market. Downing v. Hyland Pharmacy, 194 P.3d 944, 949 (Utah 2008).

Law Regarding Drugs and Devices
In Utah, FDA-approved prescription drugs are considered unavoidably unsafe products, and are therefore 
granted broad immunity from strict liability claims based on design defects. Grundberg v. Upjohn Co., 813 
P.2d 89, 99 (Utah 1991). This is consistent with the basic policy of comment k to the Restatement (Second) of 
Torts §402A. Id. at 92. Nonetheless, a prescription drug manufacturer is directly liable for injury to a patient 
if the manufacturer knew or should have known of a risk associated with its drug, and the manufacturer 
failed to adequately warn the medical profession of that risk. Id. at 97 (citing Barson v. E.R. Squibb & Sons, 
Inc., 682 P.2d 832 (Utah 1984)).

A medical device manufacturer is not liable for emotional distress to bystanders who witness injury to 
a third party, even when the bystander is a medical professional administering the product or device that 
causes the injury. Straub, 990 P.2d at 389. The risk of emotional distress for persons who operate or adminis-
ter a medical device who are not personally at risk of injury is not reasonably foreseeable, according to Utah 
courts. Id.

Is It Always Necessary to Warn?
Utah courts have held that it is not necessary to warn if the danger is truly open and obvious and the con-
sumer can discern this by casual inspection. “[W]e conclude that a ‘manufacturer cannot be held liable for 
injuries which result from patent dangers, inherent in the product, completely within the cognition of a rea-
sonable user, and incapable of being economically alleviated.’” House, 929 P.2d 34 at 344 (quoting Wheeler v. 
John Deere Co., 935 F.2d 1090, 1104 (10th Cir.1991)). The House court also noted that “even though a product 
may contain a patent danger which cannot be economically alleviated, the ‘product may still be unreasonably 
dangerous if the hazards or risks associated with its use were not such that they should have been realized by 
a reasonable user or consumer of the product.’” Id. (quoting House, 886 P.2d at 548).

Although Utah adopts the Restatement (Second) of Torts §402(a) cmt. k, granting immunity from strict 
liability for unavoidably unsafe products, this immunity extends only to design defects. Sellers may be liable 
if the warning is inadequate. Unavoidably unsafe products must be “‘properly prepared, and accompanied by 
proper directions and warning…” Grundberg, 813 P.2d at 91 (quoting Restatement (Second) of Torts §402(a) 
cmt. k).
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Is There a Heeding Presumption in Utah?
Utah courts presume that the injured party would have followed an adequate warning when it cannot be 
demonstrated what the injured party would have done had he or she been adequately warned of the danger. 
The defendant bears the burden of rebutting this presumption. House, 929 P.2d at 347. However, “‘if the event 
which produced the injury would have occurred regardless of the defendant’s conduct,’ then the failure to 
provide a warning is not the proximate cause of the harm and the plaintiff’s claim must fail.” House, 929 P.2d 
at 346 (quoting House, 886 P.2d at 552)).

What Defenses Are Available to those within the Chain of Distribution?
The Utah Liability Reform Act abrogates joint and several liability. Utah Code Ann. §§78B-5-817 through 
78B-5-823 (2011). A defendant is only liable to the degree of his or her fault. See National Service Indus-
tries, Inc. v. B.W. Norton Mfg. Co., Inc., 937 P.2d 551 (Utah Ct. App. 1997). The Utah Supreme Court recently 
explained that the “LRA was never intended” to allocate “liability between multiple parties” who are strictly 
liable. Bylsma, 2017 UT 85, ¶72 (Utah 2017). Pointedly, there is “no separate comparison or allocation of 
strict liability “fault” as between the identically strictly liable defendants” and the “relative culpability of the 
defendants does not factor into the jury’s allocation at all.” Id. at ¶81. Utah has adopted the “comparative 
causation” scheme that first requires jurors to allocate fault by determining the proportion of the injury 
caused by the defective product versus the injury caused by the plaintiff’s “misuse, modification, or abuse of 
[the] product.” Id. at ¶¶80-81.

In essence, this means that “each party within a product’s chain of distribution is fully liable for any 
injuries resulting from the product.” Id. at ¶83. This recent shift allows a plaintiff to recover against a 
“local retailer, importer, or wholesaler to the same extent as against the manufacturer.” Id. at ¶28. How-
ever, it does not affect a party’s right to indemnity against a manufacturer, when the retailer is merely a 
“conduit” and not “independently culpable.” Id. at ¶82. The Bylsma court explained how a party could 
potentially assert “an indemnification claim” against the manufacturer or other responsible parties, or 
could pursue a separate proceeding. Id. at ¶82. This way a defendant is only liable to the degree of his or 
her fault. Id.

For manufacturers, there are “at least two affirmative defenses [available] in a strict liability case: (1) 
misuse of the product by the user or consumer, and (2) unreasonable use of the product despite knowledge of 
the defect and awareness of the danger.” Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301, 1302–03 (Utah 1981) 
(holding that misuse by the plaintiff will limit recovery based on comparative fault principles).

Bulk suppliers do not have a duty to warn the ultimate user if the products are not themselves inherently 
dangerous. House, 929 P.2d at 348.

Is an Expert Required on Warning Issues?
There is no statutory or judicial requirement for use of an expert on warning issues.

Has the Duty to Warn Been Preempted With Respect to Any Product in Utah?
There are no products with a statutory or judicial preemption of the duty to warn.
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POST-SALE DUTIES

General Duty, Including Restatement
Utah has recognized a post-sale duty to warn in two contexts. First, a successor corporation has an indepen-
dent post-sale duty to warn customers of defects in products manufactured and sold by the predecessor cor-
poration under certain conditions, as outlined in the Restatement (Third) of Torts §13. Tabor v. Metal Ware 
Corp., 168 P.3d 814, 818 (Utah 2007). The §13 factors include whether the successor is in a relationship similar 
to the one the predecessor was in with the customer, whether the successor knows a warning is necessary, 
whether the risk of harm justifies a warning, whether customers can be identified, and whether customers 
are in a position to act on the warning. Id. One factor Utah courts use to determine whether a successor cor-
poration has discharged its duty to warn is whether the successor corporation warned the end user, not just 
intermediaries like retail distributors. Id.

Second, drug manufacturers are required to notify the medical profession of any additional side effects 
discovered from use of a drug after it is put on the market. Barson v. E.R. Squibb & Sons, Inc., 682 P.2d 832, 
835–836 (Utah 1984). A manufacturer is held to be an expert in its field and is therefore responsible regard-
less of whether its knowledge of the side effects is actual or constructive “as measured by scientific literature 
and other available means of communication.” Id. at 835–36 (quoting Schenebeck v. Sterling Drug, Inc., 423 
F.2d 919, 922 (8th Cir. 1970)).

There is no duty “to refrain from marketing a non-defective product when a safer model is available,” 
nor is there a “duty to inform the consumer of the availability of the safer model.” Slisze v. Stanley-Bostitch, 
979 P.2d 317, 320 (Utah 1999).

Relationship with Government Regulatory Responsibilities
Compliance with Food and Drug Administration (FDA) requirements does not alone relieve a drug manu-
facturer of liability. Barson, 682 P.2d at 836. “Even after all of the government requirements have been met, if 
there are dangers that the ethical drug manufacturer knew or should have known about, the manufacturer 
may still be subject to liability.” Id. However, FDA approval is a defense against an award of punitive damages 
unless the plaintiff can show by clear and convincing evidence that the approval was obtained via knowing 
withholding or misrepresentation of information. Utah Code Ann. §78B-8-203.

Who to Warn
In situations in which a successor corporation has a duty to warn, one factor showing that this duty has been 
discharged (although not a conclusive factor) is whether the corporation has warned the end user. Tabor, 168 
P.3d at 818. An end user must be warned only if the successor corporation “has a reasonable means of doing 
so.” Id.

Warning Adequacy
Utah courts have not addressed the adequacy of a warning in any context specific to a post-sale duty to warn. 
To the extent that such issues may arise, the same criteria regarding adequacy of a pre-sale duty to warn 
would presumably apply in this context also.
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Preemption
Utah law does not contain any statutory or judicial preemptions of the duty to warn.

How to Defend
The post-sale duty to warn has only recently become generally recognized in Utah, so there is little guidance 
on how it would be applied by Utah courts. Presumably, the same defenses that are available in the pre-sale 
context would be available here as well. In addition, a successor corporation may negate its duty to warn by 
proving that the Restatement criteria are not present—for example, by showing that the successor derived no 
potential or actual economic benefit from the product. See Herrod v. Metal Powder Products, 413 F. App’x 7, 
14 (10th Cir. 2010) (interpreting Utah law).
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