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Virginia

By C. Dewayne Lonas and Stewart R. Pollock

What Is the General Scope of the Duty to Warn in Virginia?
Because Virginia has not adopted strict liability,1 product liability actions are normally brought as negligence 
or implied warranty claims.2 A negligence cause of action focuses on the manufacturer’s conduct; a breach 
of warranty cause of action focuses on the product.3 Thus, the scope of the duty to warn differs whether the 
claim sounds in negligence or in warranty.

Negligence

Virginia Model Jury Instruction 34.150 (“Manufacturer’s and Seller’s Duty to Warn: General”) sets forth the 
scope of a negligent failure to warn claim as follows:

When a manufacturer [seller] knows, or by the use of ordinary care has a reason to know, that its prod-
uct is potentially dangerous, and that this danger is not obvious or readily discoverable by the buyer, 
and that injury reasonably could be anticipated, the manufacturer [seller] has a duty to give an ade-
quate warning of this danger.4

Virginia courts have often admonished that a manufacturer is not an insurer of its products,5 and that 
the duty to warn extends only to foreseeable risks.6 The test is whether the manufacturer has reason to know 

 1 Sensenbrenner v. Rust, Orling & Neele, Architects, Inc., 236 Va. 419, 424 n.4, 374 S.E.2d 55, 57 n.4 (1988); Evans v. 
NACCO Materials Handling Grp., Inc., 810 S.E.2d 462, 469 (Va. 2018) (“Virginia has not adopted a strict liability 
regime for products liability”). A number of federal courts construing Virginia law, however, have held that Virginia 
warranty law is the “functional equivalent” of strict liability. Bly v. Otis Elevator Co., 713 F.2d 1040, 1045 n.6 (4th 
Cir. 1983); Benedict v. Hankook Tire Co., Civil Action No. 3:17-cv-109, 2018 U.S. Dist. LEXIS 19737, at *21-22 (E.D. 
Va. Feb. 6, 2018) (“[Virginia law] uses the language of negligence, but it defines the elements of negligence and the 
standard of care inquiry in defective product cases, including those involving negligent manufacture claims, by 
reference to the basic products liability framework. Accordingly, Virginia law requires no additional evidence of a 
standard of care beyond that called for by this framework”). 

 2 See, e.g., Wood v. Bass Pro Shops, Inc., 250 Va. 297, 462 S.E.2d 101 (1995); Evans v. NACCO Materials Handling Grp., 
Inc., 810 S.E.2d at 473. 

 3 Bly, 713 F.2d at 1045 (citations omitted).
 4 Va. Model Jury Instructions—Civil, Jury Instr. No. 34.150 (2016) [hereinafter Va. M. J. I.]. These instructions have 

not been adopted or approved by either the Supreme Court of Virginia or intermediary Court of Appeals, and are 
treated as “advisory” by trial courts.

 5 See, e.g., McClanahan v. Cal. Spray-Chem. Corp., 194 Va. 842, 864, 75 S.E.2d 712, 725 (1953) (“Defendant’s duty to warn 
does not extend to circumstances and conditions which it could have reasonably anticipated.”); see also Barnes v. Litton 
Indus. Prods., Inc., 555 F.2d 1184, 1187–88 (4th Cir. 1977) (manufacturer not entitled to summary judgment since jury 
could decide that ingestion of burning alcohol by an inmate/dental assistant, as an “untrained and unsophisticated” 
user, should have been foreseeable); Turner v. Manning, Maxwell & Moore, Inc., 216 Va. 245, 252, 217 S.E.2d 863, 869 
(1975) (“The implied warranty [of merchantability] does not apply when the product is being used in a manner or for a 
purpose for which it was not intended.”); Holiday Motor Corp. v. Walters, 292 Va. 461, 790 S.E.2d 447 (2016).

 6 Turner, 216 Va. at 251, 217 S.E.2d at 868; see also Alevromagrios v. Hechinger Co., 993 F.2d 417, 420 (4th Cir. 1993).
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the risk exists, i.e., that the manufacturer has information from which it can be inferred that the product 
is unreasonably dangerous. Virginia law does not impose on manufacturers a duty to investigate or “keep 
informed” about the safety of their products (a should have known standard).7 Nonetheless, the manufacturer 
must consider the environment in which the product will be used, as well as the identity of the potential 
users. As stated by one court, “[t]he common law requires a higher degree of care of vigilance in dealing with 
a dangerous agency than is required in the ordinary affairs of life and business which involve small risks of 
injury.”8 Therefore, courts and juries expect increased efforts to warn by a manufacturer of a household or 
consumer product than by a manufacturer of an industrial product.

Breach of Implied Warranty

For warranty purposes, a product is “unreasonably dangerous” if it is “unaccompanied by adequate warnings 
concerning its hazardous properties.”9 The Fourth Circuit, in Bly v. Otis Elevator Co., explained the differ-
ences between negligence and implied warranty failure to warn claims as follows:

[T]he duty to warn under an implied warranty theory focuses upon whether the lack of a warning ren-
ders the product unreasonably dangerous; in contrast, a manufacturer will be liable in negligence for a 
failure to warn if its conduct is unreasonable.10

Thus, while Virginia law imposes a continuing duty to warn in negligence actions,11 the duty in an 
implied warranty claim only exists at the time of sale.12

Relationship between Duty to Warn and Duty of Safe Design

A plaintiff’s claims for negligent design and failure to warn often overlap. A duty to warn arises when a 
defendant has knowledge that its product is unreasonably dangerous in design.13 However, a product which 
is “self-evidently dangerous when used in the manner for which it was designed requires no warning…if the 
[product] is not defectively designed or manufactured.”14

 7 Owens-Corning Fiberglas Corp. v. Watson, 243 Va. 128, 136, 413 S.E.2d 630, 635 (1992); Funkhouser v. Ford Motor 
Co., 285 Va. 272, 291, 736 S.E.2d 309, 319 (2013). 

 8 Glover v. Johnson Manville Corp., 525 F. Supp. 894, 904 (E.D. Va. 1979) (citation omitted).
 9 Va. M. J. I., supra note 4, No. 34.076; see also Bly v. Otis Elevator Co., 713 F.2d 1040, 1045–46 (4th Cir. 1983); Morgen 

Indus. v. Vaughn, 252 Va. 60, 65, 471 S.E.2d 489, 492 (1996); Evans v. NACCO Materials Handling Grp., Inc., 810 
S.E.2d 462, 473 (Va. 2018).

 10 Bly, 713 F. 2d at 1045 (citations omitted).
 11 Higgins v. Forest Labs., 48 F. Supp. 3d 878, 883 n.5 (W.D. Va. 2014).
 12 Id.; see also McAlpin, 912 F. Supp. at 209–10; Holiday Motor Corp., 292 Va. at 478 n.14 (“To sustain a claim for negli-

gent design, a plaintiff must show that the manufacturer failed to meet objective safety standards prevailing at the 
time the product was made”).

 13 See Evans, 810 S.E. 2d at 469; Jones v. Ford Motor Co., 263 Va. 237, 242, 253, 559 S.E.2d 592, 594, 600 (2002) (apply-
ing Featherall); Gordon Harper Harley-Davidson Sales, Inc. v. Cutchin, 232 Va. 320, 322–25, 350 S.E.2d 609, 610–12 
(1986); see also Slone v. General Motors Corp., 249 Va. 520, 457 S.E.2d 51 (1995) (applying Featherall).

 14 Puryear v. Tanfoglio Compania, S. p A., 19 Va. Cir. 213, 215 (Richmond Cir. Ct. 1990); USAA Cas. Ins. Co. v. PM Ter-
minals, Inc., No. 3:12cv868 (REP), 2013 U.S. Dist. LEXIS 139942, at *25 (E.D. Va. Aug. 5, 2013).
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Further, a U.S. District Court for the Eastern District of Virginia has stated that: “In order to succeed on 
a failure to warn or defective design claim under either a breach of implied warranty or negligence theory, 
plaintiff must meet the same burden.”15

Was the Warning Adequate?
In Virginia, an inadequate warning is tantamount to no warning at all.16 Nonetheless, “the duty is to give a 
reasonable warning, not the best possible one.”17

The adequacy of a warning is a question of fact to be determined by the jury.18 According to Virginia 
Model Jury Instruction 34.150, the jury may consider the following characteristics of the proposed warning:

(1) Whether it could be expected to catch the attention of a reasonable person;

(2) Whether it could be understood by a reasonable person; and

(3) Whether it gave a reasonable indication of the nature and extent of the potential danger.19

This apparently includes the adequacy of warnings required by statute, such as the Federal Food, Drug, 
and Cosmetic Act,20 the Virginia food and beverage laws,21 and the Virginia pesticide control laws.22

The adequacy of a warning depends on the nature of product and its environment of use.23 A product 
that is “inherently dangerous”—that is, which has an inherent ability to injure even absent a defect—requires 
a greater degree of warning.”24

In an oft-cited warnings case, Spruill v. Boyle-Midway, Inc., a child drank some unattended furniture 
polish.25 The label on the bottle contained a “small” warning: “May be harmful if swallowed, especially by 
children.” The Fourth Circuit affirmed a verdict in favor of the plaintiff on her failure to warn claim. Since 
the polish was an inherently dangerous consumer product used in the home, the manufacturer had a duty 

 15 Buettner v. Super Laundry Mach., 857 F. Supp. 471, 474 (E.D. Va. 1994).
 16 Sadler v. Lynch, 192 Va. 344, 347, 157 S.E. 664, 666 (1951); Ford Motor Co. v. Boomer, 285 Va. 141, 162, 736 S.E.2d 

724, 734 (2013).
 17 Pfizer, Inc. v. Jones, 221 Va. 681, 684, 272 S.E. 2d 43, 45 (1980) (citations omitted).
 18 Va. M. J. I., supra note 4, No. 34.150.
 19 Id.
 20 See Whitehurst v. Revlon, Inc., 307 F. Supp. 918, 921 (E.D. Va. 1969) (citing Federal Food, Drug, and Cosmetic Act, 21 

U.S.C. §§301–399d).
 21 See Va. Code Ann. §3.2-5123 (2017) (formerly codified at Va. Code Ann. §3.1-396(a) (2007) under the former Vir-

ginia Food Act). 
 22 See Va. Code Ann. §§3.2-3938,–3939 (2017) (formerly codified at Va. Code Ann. §3.1-249.27 (2007)); see also Barnes 

v. Litton Indus. Prods., Inc., 555 F.2d 1184, 1187 (4th Cir. 1977) (discussing duty to warn under former Virginia’s 
Household Hazardous Substance Act).

 23 See, e.g., Austin v. Clark Equip. Co., 48 F.3d 833, 836–37 (4th Cir. 1995).
 24 General Bronze Corp. v. Kostopulos, 203 Va. 66, 69, 122 S.E.2d 548, 551 (1961); Powell v. Diehl Woodworking Mach., 

Inc., 198 F. Supp. 3d 628, 632 (E.D. Va. 2016) (inherently dangerous exception applies only to negligence actions and 
requires showing that “danger of injury stems from the product itself and not from any defect in it” and “must also 
possess dangers not obvious to the average user”) (quotation omitted). 

 25 Spruill v. Boyle-Midway, Inc., 308 F.2d 79, 82 (4th Cir. 1962).
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to anticipate or “foresee” possible risks even if the product was not used as intended.26 As a matter of law in 
these circumstances, an adequate warning:

must be in such form that it could reasonably be expected to catch the attention of the reasonably pru-
dent man in the circumstances of its use; secondly, the content of the warning must be of such a nature 
as to be comprehensible to the average user and to convey a fair indication of the nature and extent of 
the danger to the mind of a reasonably prudent person.27

The court noted that the “warning” on the bottle was placed “so as to conceal it from all but the most 
cautious user,” was hidden within other information on the label “with nothing to attract special attention 
to it,” and used the phrase “may be harmful” rather than indicating it was lethal to children. Thus, the court 
held that:

In this case had the warning been in a form calculated to attract the user’s attention, due to its position, 
size, and the coloring of its lettering, and had words used therein been reasonably calculated to convey 
a conception of the true nature of the danger, this mother might not have left the product in the pres-
ence of her child.28

The mother’s admission that she never read the label was immaterial.

Where the potentially dangerous product is a prescription drug, the manufacturer must give an ade-
quate warning to the physician so that he may warn the patient of the dangers.29 If, however, the drug manu-
facturer warns against a particular use of the drug or medication, it need not explain exactly how improper 
use might affect the patient.30

Foreign Language and Use of Pictorials

No Virginia court has directly addressed the use of foreign language or pictorials in a failure to warn case.31 
However, Hickerson v. Yamaha Motor Corp., U.S.A., 882 F.3d 476, 482 (4th Cir. 2018), the Fourth Circuit 
held by implication that images could provide an adequate warning. There, an expert sought to testify that 
a warning was defective because it included white rather than black wetsuits. The court excluded the expert 
because he lacked any basis for that opinion, but took no issue with the use of images as providing a proper 
warning. That is consistent with Spruill where the court held that a jury could find, in a certain case, that an 
adequate warning requires foreign language or pictorials.32 Note that FDA regulations on label requirements 

 26 Id. at 84.
 27 Id. at 85.
 28 Id. at 87; see Whitehurst v. Revlon, Inc., 307 F. Supp. 918, 920–21 (E.D. Va. 1969) (holding that warning on nail polish 

label, “Do Not Heat or Use Near Fire,” was inadequate where plaintiff was injured applying the polish while smoking 
a cigarette); see also Gardner v. Q.H.S., Inc., 448 F.2d 238, 240 (4th Cir. 1971) (reversing directed verdict for manufac-
turer when plaintiff fell asleep allowing hair rollers on electric stove to ignite).

 29 Pfizer, Inc. v. Jones, 221 Va. 681, 272 S.E.2d 43 (1980); Harter v. Ethicon, Inc., No. 2:12-cv-00737, 2016 U.S. Dist. 
LEXIS 173326, at *9 (S.D. W. Va. Dec. 15, 2016).

 30 Id.
 31 Virginia regulations on labeling requirements discuss the size and placement of warnings, in addition to giving 

examples, i.e. DANGER, but include no mention of required foreign languages or pictorials. See, e.g., 8 Va. Admin. 
Code §20-530-60 (labeling on art products in public schools); 12 Va. Admin. Code §5-421-900 (labeling on food). 

 32 Spruill, 308 F.2d at 85; cf. Stanley Indus., Inc. v. W.M. Barr & Co., 784 F. Supp. 1570, 1577 (S.D. Fla. 1992) (“[I]t is for 
the jury to decide whether a warning, to be adequate, must contain language other than English or pictorial warn-
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for non-prescription drugs only require the labels be in English, with the exception for those distributed in 
Puerto Rico or a territory where the predominant language is other than English.33

Over-Warning and Warning Dilution

Although no Virginia court has addressed the issue of over-warning and warning dilution, a D.C. Circuit 
decision, applying Virginia substantive law, is instructive on the matter. In Cotton v. Buckeye Gas Products 
Co., a propane gas cylinder burst into flames, injuring the plaintiff.34 The “cylinders supplied bore labels 
clearly and conspicuously warning that the cylinders contained ‘flammable’ gas and should not be used or 
stored in ‘living areas.’”35 A separate, more detailed instruction pamphlet was delivered to purchasers.36 How-
ever, the plaintiff argued that the warning on the cylinder was inadequate because it failed “(1) to warn about 
the explosive properties of propane; (2) to instruct users to shut the valves on used cylinders; (3) to advise 
users not to use or store the cylinders in enclosed, unventilated areas; and (4) to warn that gas might escape 
from used cylinders believed to be empty.”37 The court held that no reasonably jury could “find that further 
warnings would have averted the accident.”38 The court explained that additional warnings result in an:

increase in time and effort required for the user to grasp the message. The inclusion of each extra item 
dilutes the punch of every other item. Given short attention spans, items crowd each other out; they 
get lost in fine print… If every foreseeable possibility must be covered, “[t]he list of foolish practices 
warned against would be so long, it would fill a volume.”39

It is likely that the Supreme Court of Virginia would agree.40

ing symbols.); Farias v. Mr. Heater, Inc., 684 F.3d 1231, 1235 (11th Cir. 2012) (“Florida law does not automatically 
impose a duty to provide bilingual warnings on consumer products”); Jeon v. 445 Seaside, Inc., No. 11-00015 SOM/
BMK, 2013 U.S. Dist. LEXIS 13273, at *25 (D. Haw. Jan. 31, 2013) (“If, for example, a hotel catered exclusively to 
non-English speaking Korean tourists, a jury might reasonably determine that the absence of signs in both Korean 
and English was a breach of the duty to warn.”); Ramirez v. Plough, Inc., 863 P.2d 167, 173–74 (Cal. 1993) (holding 
that no California statute requires label or package warnings in any other language regardless of the Spanish-speak-
ing population).

 33 21 C.F.R. §201.15(c)(1).
 34 Cotton v. Buckeye Gas Prods. Co., 840 F.2d 935, 936 (D.C. Cir. 1988) (applying Virginia law).
 35 Id. at 937.
 36 Id. at 938.
 37 Id. at 937.
 38 Id. at 940.
 39 Id. at 938 (quoting Kerr v. Koemm, 557 F. Supp. 283, 288 n.2 (S.D.N.Y. 1983)).
 40 See Sadler v. Lynch, 192 Va. 344, 349, 64 S.E.2d 664, 666–67 (1951) (holding that when plaintiff had been warned in 

much more than general, “the duty of the defendant [did not] extend[] to explaining exactly how the danger against 
which he had been warned might operate”); cf. Finn v. G. D. Searle & Co., 677 P.2d 1147, 1153 (Cal. 1984) (“‘If we 
overuse warnings, we invite mass consumer disregard and ultimate contempt for the warning process.’ Moreover, 
both common sense and experience suggest that if every report of a possible risk…imposed an affirmative duty to 
give some warning, a manufacturer would…inevitably dilute[e] the force of any specific warning given.” (quoting 
A.D. Twerski et al., Use and Abuse of Warnings in Products Liability-Design Defect Litigation Comes of Age, 61 
Cornell L. Rev. 495, 521 (1976))); Broussard v. Cont’l Oil Co., 433 So. 2d 354, 358 (La. Ct. App. 1983) (holding that ten 
warnings on a drill would decrease the effectiveness of all the warnings); Konrad v. AbbVie, Inc. (In re Testosterone 
Replacement Therapy Prods. Liab. Litig. Coordinated Pretrial Proceedings), No. 14 C 1748, 2017 U.S. Dist. LEXIS 
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Is It Always Necessary to Warn?
Whether the action is brought in negligence or implied warranty, a manufacturer bears no duty to warn 
of “open and obvious” risks, since a warning is “superfluous because the user is or should be aware of the 
obvious danger.”41 At least one federal district court, however, has noted in dicta that a product could still 
be “unreasonably dangerous” with an open and obvious defect in its design, if the product “could easily 
have been designed safer without great expense or effect on the benefits or functions to be served by the 
product.”42

Further, it may not always be necessary to warn certain sophisticated users. See infra (What Defenses 
Are Available To Those Within The Chain Of Distribution?) for a discussion of the sophisticated user defense.

Bystanders

The Supreme Court of Virginia in Featherall v. Firestone Tire & Rubber Co. has stated: “The duty to warn…
extends not only to the immediate purchaser but to other persons who might in the ordinary and natural 
course of events be subjected to danger.”43 Whether Featherall imposes bystander liability remains undeter-
mined. One court has interpreted Featherall to mean that “the Plaintiff must be a purchaser or foreseeable 
user of the chattel.”44 Another court extended common law warranty claims to transacting parties, “a trans-
acting party’s successor in interest[,] or a foreseeable third-party beneficiary.”45 However, a Virginia trial 
court has stated that failure to warn liability “extends not only to the particular person to whom the product 
is supplied, but also to anyone else who may foreseeably be harmed by its use.”46

Allergic Persons

The duty to warn extends to consumers who are allergic to the product if the manufacturer knew or had rea-
son to know of that characteristic of the product.47

81614, at *1112 (N.D. Ill. May 29, 2017) (“the Seventh Circuit has recognized that diluted warnings resulting from 
overwarning is a legitimate concern”). 

 41 Austin v. Clark Equip. Co., 48 F.3d 833, 836 (4th Cir. 1995) (citing Restatement (Second) of Torts §388 (1965)); USAA 
Cas. Ins. Co. v. PM Terminals, Inc., No. 3:12cv868 (REP), 2013 U.S. Dist. LEXIS 139942, at *25 (E.D. Va. Aug. 5, 2013) 
(“It is well established that a manufacturer or retailer is not liable for a failure to warn when the nature of the hazard 
is open and obvious”). 

 42 Austin v. Clark Equip. Co., 48 F.3d at 837 (citing W. Page Keeton, et al., Prosser and Keeton on the Law of Torts, §99 
(5th Ed. 1984)).

 43 Featherall v. Firestone Tire & Rubber Co., 219 Va. 949, 962, 252 S.E.2d 358, 366 (1979) (citation omitted).
 44 Fentress Families Trust v. Va. Elec. & Power Co., 81 Va. Cir. 67, 74–75 (Chesapeake Cir. Ct. 2010) (sustaining demur-

rer on failure to warn claim because plaintiffs failed to sufficiently plead that they were foreseeable users entitled 
to warning).

 45 Sutherlin v. Lowe’s Home Ctrs., LLC, No. 3:14cv368 (DJN), 2014 U.S. Dist. LEXIS 133846, at *10 (E.D. Va. Sep. 
23, 2014).

 46 Bean v. Asbestos Corp., Nos. 95-52, 71, 234; 366–426, 1998 Va. Cir. Lexis 616, at *76 (Winchester Cir. Ct. Feb. 26, 
1998) (citing Featherall, 219 Va. at 962, 252 S.E.2d at 366).

 47 See Va. M. J. I., supra note 4, No. 34.080.



Product Liability: Warnings, Instructions, and Recalls   Virginia   7

Although there is no expressly adopted rule on allergies in a failure to warn case, the court in Featherall 
has stated that “a manufacturer will be subject to liability if he ‘knows or has reason to know that the chattel 
is or is likely to be dangerous for the use for which it is supplied.’”48

Further, the Virginia Model Jury Instructions include an instruction on “Allergic Users,” which states 
that: “If the product contains an ingredient that is harmful to an identifiable or substantial class of users, and 
if the manufacturer reasonably could foresee that danger, the product is unmerchantable [unless the man-
ufacturer gave an adequate warning of the danger].”49 This Instruction references two cases which identify 
that “[w]hat constitutes, in a given case, a reasonably foreseeable and appreciable class or number of potential 
users, is incapable of precise or quantitative definition,” and is a question of fact for the jury.50 Thus, Virginia 
would likely follow the Restatement (Second) of Torts approach:

[Where] the product contains an ingredient to which a substantial number of the population are aller-
gic, and the ingredient is one whose danger is not generally known, or if known is one which the con-
sumer would reasonably not expect to find in the product, the seller is required to give warning against 
it.51

Is There a Heeding Presumption in Virginia?
The Supreme Court has expressly held there is no heeding presumption in Virginia.52 Instead, jurors are enti-
tled to draw their own conclusions about whether a warning would have been heeded.53 In that case, the jury 
permissibly concluded that the plaintiff would have heeded a warning because the evidence showed he “was 
inclined to follow recommended procedures and guidelines[.]”54

 48 Featherall, 219 Va. at 966, 252 S.E.2d at 369 (quoting Restatement (Second) of Torts §388).
 49 Va. M. J. I., supra note 4, No. 34.080 (alteration in original). The practice commentary to this Instruction states that: 

“[t]he plaintiff has the burden of proving that the product contains an ingredient that is harmful[; t]he manufac-
turer has the burden of proving that an adequate warning was given.” Id., practice commentary.

 50 Esborg v. Bailey Drug Co., 378 P.2d 298, 304–05 (Wash. 1963); Crotty v. Shartenberg’s-New Haven, Inc., 162 A.2d 513, 
516 (Conn. 1960) (“It is common knowledge that eggs, strawberries, fish, and other products in common use, as well 
as the pollen of certain flowering plants or shrubs, will produce allergic reactions in some people.”).

 51 Restatement (Second) of Torts §402A cmt. j; see also Griffith v. Clarke, 30 Va. Cir. 250, 264 & n.11 (Richmond Cir. Ct. 
1993) (holding that one cannot equate the obligation that physicians and pharmacists have to warn their patients 
regarding side-effects “with a duty to warn about the remote possibility of a catastrophic allergic response” (empha-
sis added)). But cf. Restatement (Third) of Torts: Products Liability §3 cmt. k (stating that when “both the presence 
of an allergenic ingredient in the product and risks presented by such ingredient are widely known, instructions 
and warnings about that danger are unnecessary”).

 52 Ford Motor Co. v. Boomer, 285 Va. 141, 160, 736 S.E.2d 724, 733 (2013) (“Virginia does not observe a heeding pre-
sumption”);see also Freeman v. Case Corp., 924 F. Supp. 1456, 1472 (W.D. Va. 1996) (reversed and remanded on 
other grounds) (“[Defendant] contends that under Virginia law, a manufacturer is entitled to a presumption that its 
warnings will be heeded. This does not appear to be true.”); see also Cotton v. Buckeye Gas Prods. Co., 840 F.2d 935, 
942 n.3 (D.C. Cir. 1988) (applying Virginia law) (stating that there is no reason to think that Virginia has adopted a 
heeding presumption).

 53  Id.
 54  Id. 
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What Defenses Are Available to those within the Chain of Distribution?
As discussed below, although a number of courts have suggested that the defenses available to negligence or 
implied warranty failure to warn claims are quite similar, in practice, they have traditionally been quite dif-
ferent.55 Contributory negligence, for example, would be a complete bar to a warnings claim sounding in neg-
ligence, but no defense at all when sounding in warranty. However, in an unpublished opinion, the Fourth 
Circuit recently affirmed a decision applying the Fireman’s Rule to an implied warranty claim, deviating 
from the traditional rule that limited assumption of the risk – from which the Fireman’s Rule is derived – to 
negligence actions.56 Following is a summary of the potential defenses available in both warranty and negli-
gence cases; warranty-specific defenses; and negligence-specific defenses.

Defenses Available to Warnings Claims Sounding in Warranty or Negligence

Sophisticated User

Virginia law appears to recognize the sophisticated user defense57 with regard to industrial products but not 
with consumer products. As phrased by one court:

Simply stated, the sophisticated user defense may be permitted in cases involving an employer who was 
aware of the inherent dangers of a product which the employer purchased for use in its business. Such 

 55 See, e.g., Butler v. Navistar Int’l Transp. Corp., 809 F. Supp. 1202, 1207 (W.D. Va. 1991). In Butler, for example, the 
decedent was crushed when a tractor rolled over him. Among other claims, the estate sued Navistar for failure to 
warn, based both on negligence and warranty. The court rejected Navistar’s “sophisticated user” defense, stating:

   The Court rejects Navistar’s argument that it was under no duty to warn Butler because he had been warned 
by others. These arguments may be persuasive with respect to a manufacturer’s duty in a negligence case. 
However, claims arising under an implied warranty of merchantability theory require that the unreasonably 
dangerous condition exist at the time the goods leave the defendant’s hands.

  Id. (internal citations omitted). Nonetheless, the decedent’s knowledge of the risks precluded the failure to warn 
as the proximate cause of the accident. See also Morgen Indus. v. Vaughn, 252 Va. 60, 67, 471 S.E.2d 489, 493 (1996) 
(“[T]he issue of [plaintiff’s] sophistication and knowledge as an industrial user of this equipment is relevant to the 
claim of failure to warn, not to the claim of manufacture of an unreasonably dangerous product.”).

 56 Colbert v. Norcold, Inc., No. 17-1419, 2018 U.S. App. LEXIS 9270, at *4 (4th Cir. Apr. 13, 2018) (holding the Fireman’s 
Rule barred plaintiff’s recovery under either negligence or implied warranty theory because  “[t]he reasoning 
behind the Fireman’s Rule applies with equal force to products liability claims”); Cf. Wood v. Bass Pro Shops, 250 
Va. 297, 301, 462 S.E.2d 101, 103 (1995) (“tort or ex delicto defense of assumption of the risk is not applicable in an 
action for breach of an implied warranty”).

 57 The sophisticated user defense should not be confused with the sophisticated purchaser defense. The former looks 
to the knowledge of the end user. By contrast, the sophisticated purchaser defense focuses on the sophistication of 
the intermediary: if the purchaser had equal or superior knowledge of the hazards of a dangerous product and could 
reasonably be relied upon to warn the end user, the manufacturer is absolved of liability. Marshall v. H. K. Ferguson 
Co., 623 F.2d 882, 887 (4th Cir. 1980); Goodbar v. Whitehead Bros., 591 F. Supp. 552, 559 (W.D. Va. 1984); Amos v. 
BASF Corp., Civil Action No. 93-0222-D, 1996 U.S. Dist. LEXIS 20604, at *18 (W.D. Va. July 11, 1996). In that regard, 
the sophisticated purchaser defense is analogous to the bulk supplier and learned intermediary defenses where the 
obligation to warn is passed on to intermediaries (typically purchasers of bulk, raw materials and medical profes-
sionals, respectively). Under each, the seller’s duty to warn is relieved because there is a sophisticated intermediary 
that can be reasonably relied upon to warn the end user. Bean v. Asbestos Corp., Nos. 95-52, 71, 234, 366-426, 1998 
Va. Cir. LEXIS 616, at *87 (Cir. Ct. Feb. 26, 1998). 
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an employer has a duty to warn his employees of the dangers of the product, and the manufacturer is 
absolved of any concurrent duty to warn those same employees.58

The sophisticated user defense applies to employees of a knowledgeable industrial purchaser, as well as 
the purchaser itself.59

The analysis of the “sophisticated user” status of a particular product purchaser or injured employee is 
case-specific, balancing the various factors contained in Comment n to section 388 of the Restatement:

(1) the dangerous condition of the product; (2) the purpose for which the product is used; (3) the form 
of any warnings given; (4) the reliability of the third party as a conduit of necessary information about 
the product; (5) the magnitude the risk involved; and (6) the burdens imposed upon the supplier by 
requiring that he directly warn all users.60

The application of these factors and the weight given each may result in different outcomes, as suggested 
by a comparison of the silicosis and asbestos litigation in Virginia. In the former, the United States District 
Court for the Western District of Virginia in Goodbar v. Whitehead Brothers found that a foundry purchasing 
sand from the defendant manufacturers was a sophisticated user, divesting the manufacturers of any duty 
to warn the foundry’s employees: “[H]ere we have an industrial product and, more importantly, a knowl-
edgeable, sophisticated employer who supplies [defendants’ sand] for use to its employees.”61 Even though 
the sand suppliers never provided any warning to the foundry, the court’s opinion detailed the independent 
knowledge the foundry had of the risks of silica and sand. Moreover, the court assumed that the foundry 
“would perform its legal obligations as well as protecting its own financial interest” by informing its employ-
ees of those known risks.62

In comparison, the courts involved in the asbestos litigation have reached the opposite result. In the key 
decision of Oman v. Johns-Manville Corp., the Fourth Circuit held that a district court applying Virginia law 
properly refused to give a sophisticated user instruction to the jury.63 After enumerating the factors found in 
Comment n, the court noted:

In this case the product, because it contained asbestos fibers, was very dangerous. The burden on the 
manufacturers in placing a warning on the product was not great. The employer was unaware of the 
danger until 1964. Finally, once the employer became aware of the potential danger it failed to con-
vey its knowledge to its employees. We cannot say that the district court erred in refusing to give the 
charge requested by the manufacturers under the set of facts involved in this case.64

 58 Willis v. Raymark Indus., Inc., 905 F. 2d 793, 796 (4th Cir. 1990); see also Buettner v. Super Laundry Mach. (Buettner 
I), 857 F. Supp. 471, 475 (E.D. Va. 1994) (“[T]here was no implied warranty to the buyer since no such warranty 
arises when the buyer is a sophisticate who knows or should have known of the dangers inherent in the product.”).

 59 Buettner I, 857 F. Supp. at 478 (citing Goodbar v. Whitehead Bros., 591 F. Supp. 552, 559 (W.D. Va. 1984)); see also 
Willis, 905 F.2d at 796.

 60 Oman v. Johns-Manville Corp., 764 F. 2d 224, 233 (4th Cir. 1985), cert. denied sub nom. Omar v. H.K. Porter, 474 U.S. 
970 (1985) (citing Restatement (Second) of Torts §388 cmt. n); see also Willis, 905 F.2d at 796.

 61 Goodbar, 591 F. Supp. at 561.
 62 Id.; see also Willis, 905 F.2d at 797 (affirming judgments for plaintiffs in asbestos case where manufacturer “offer[ed] 

no evidence that it apprised [the employer] of the danger of the insulation…”).
 63 Oman, 764 F.2d at 233.
 64 Id. In In re: Fela Asbestos Litigation, the same judge who decided Goodbar upheld a jury verdict for the indemnity 

plaintiff against the manufacturers, finding that the jury found that the purchaser’s knowledge or appreciation of 
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Perhaps the way to reconcile these opinions is the importance attached to the sixth factor of Comment n 
(“the burdens imposed upon the supplier by requiring that he directly warn all users”). As the court noted 
in Goodbar, the silicosis case, sand was shipped in railroad car loads to the foundry.65 This made a direct 
warning to the foundry’s employees impractical. By contrast, the asbestos insulation was shipped in rolls and 
blocks by the manufacturer, thereby facilitating a warning on the product itself.66

Bulk Supplier

Courts in other states, similarly relying on Comment n to section 388 of the Restatement, have fashioned 
a “bulk supplier” defense that relieves a bulk product manufacturer of a duty to warn where the product is 
packaged and labeled for sale by another and the manufacturer has issued sufficient warnings to its imme-
diate purchaser in the chain of distribution.67 This defense is often invoked alongside or conflated with a 
“sophisticated user” defense, discussed above.

Virginia has not expressly adopted the “bulk supplier” defense, although a pair of federal courts in Virginia 
have directly discussed its availability under Virginia law.68 Because the Supreme Court has endorsed section 
388 of the Restatement in other contexts,69 however, it appears likely that the Supreme Court, if given the chance, 
would recognize the “bulk supplier” defense in the appropriate case. A definitive prediction of the Supreme 
Court’s adoption of this doctrine, however, is uncertain and the practitioner should invoke this defense with cau-
tion. However, while there are limited cases discussing the “bulk supplier” doctrine as a distinct defense, there are 
a number of cases recognizing the sophisticated user and purchaser doctrines which can be viewed as growing 
from the factors identified in Goodbar and Comment n of the Restatement (Second) of Torts, section 388.70

Learned Intermediary

The Supreme Court has not expressly adopted the learned intermediary defense to product claims involving 
drugs, medical devices, or other pharmaceutical products, but at least one trial court has held “it is plain that 

the risks of asbestos was “insufficient” to trigger the sophisticated user defense. In re: Fela Asbestos Litig., 638 F. 
Supp. 107 (W.D. Va. 1986); see also Marshall v. H.K. Ferguson Co., 623 F.2d 882, 887 (4th Cir. 1980) (Sprouse, J., dis-
senting) (stating that the defense requires that manufacturer has a reasonable assurance that the necessary infor-
mation will be passed on to the user.).

 65 Goodbar, 591 F. Supp. at 556.
 66 See, e.g., Glover v. Johnson Manville Corp., 525 F. Supp. 894, 905 (E.D. Va. 1979) (despite information about risks of 

asbestos disseminated within the industry, no warning on asbestos insulation once removed from box).
 67 See, e.g., Coffey v. Chem. Specialties, No. 92-2397, 1993 U.S. App. Lexis 21430, *8–9 (4th Cir. 1993) (construing South 

Carolina law); Donahue v. Phillips Petroleum Co., 866 F.2d 1008, 1012 (8th Cir. 1989) (applying Missouri law); Keal-
oha v. E.I. du Pont de Nemours & Co., 82 F.3d 894, 901–02 (9th Cir. 1985) (interpreting Hawaii law); Shell Oil Co. v. 
Harrison, 425 So. 2d 67, 69–70 (Fla. Dist. Ct. App. 1982), reh’g denied, 436 So. 2d 98 (Fla. 1983).

 68 See Fisher v. Monsanto Co., 863 F. Supp. 285 (W.D. Va. 1994); Lescs v. Dow Chem. Co., Civil Action No. 94-0091(H), 
1995 U.S. Dist. LEXIS 21654, at *12 (W.D. Va. June 2, 1995) (“[t]he court finds that the bulk supplier/sophisticated 
purchaser doctrine precludes a recovery against Exxon and Tenneco Oil on this basis.”). 

 69 See, e.g., Featherall v. Firestone Tire & Rubber Co., 219 Va. 249, 252 S.E.2d 358 (1979).
 70 Indeed, while the court in Goodbar ostensibly analyzed the sophisticated user defense, its analysis of the duty to 

warn focused on both the skill of the purchaser and the logistical problems of placing a warning on bulk, raw mate-
rials. Goodbar, 591 F. Supp. at 567. 
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the learned intermediary doctrine has been and remains a part of Virginia law.”71 Courts applying Virginia 
law have routinely considered its applicability to the particular set of facts, although its limits have not been 
defined.72 Therefore, providing risk information to health care providers to pass on to their patients, the 
so-called learned intermediary defense, undoubtedly provides a warnings defense under Virginia law, at least 
in prescription drug cases.73

Virginia Model Jury Instruction 34.155 (“Manufacturer’s Duty to Warn: Medications”) sets forth the ele-
ments of this defense as follows:

The manufacturer of a prescription drug or medication has the duty to warn the prescribing physician 
about the possible dangers to patients who use the drug or medication. This is to enable the physician 
to give an adequate warning of the dangers to this patient. If, however, a drug manufacturer warns 
against a particular use of the drug or medication, it need not explain exactly how improper use might 
affect the patient.74

As indicated in the instruction, the exact risk of injury need not be described if the manufacturer warns 
against a particular use or manner of delivery.75

Federal courts in Virginia seem to have used a “failure to read a warning” defense in conjunction with 
the learned intermediary doctrine. The Fourth Circuit in Stanback v. Parke, Davis & Co. recognized an 
important distinction “between a failure to warn case in which a physician might have responded to an 
adequate warning and one in which it is affirmatively established that he would not have,” holding that there 
cannot be evidence of causation in the latter.76 The court affirmed the granting of summary judgment to the 
drug manufacturer based on lack of proximate cause, reasoning that the prescribing physician routinely did 
not advise patients about information provided by the drug manufacturer, and his “decisions and actions 
made in full knowledge of the information which an adequate warning would have contained therefore insu-
late [the manufacturer] from any liability resulting from its failure to warn.”77

 71 Higgins v. Forest Labs., 48 F. Supp. 3d 878, 886 (W.D. Va. 2014) (holding that although the Virginia Supreme Court 
has not “employ[ed] the term ‘learned intermediary doctrine,’ it clearly applied the doctrine”); See also Stanback v. 
Parke, Davis & Co., 657 F.2d 642, 646–47 (4th Cir. 1981); Hamlett v. Va. Vascular Assoc., 61 Va. Cir. 468, 473 (Nor-
folk Cir. Ct. 2003); Schmitt-Doss v. Am. Regent, Inc., No. 6:12-cv-00040, 2014 U.S. Dist. LEXIS 107505, at *31 n.11 
(W.D. Va. Aug. 5, 2014); Pfizer, Inc. v. Jones, 221 Va. 681, 684, 272 S.E. 2d 43, 44 (1980). 

 72 Id.; See also Moyers v. Corometrics Med. Sys., No. 98-2797, 2000 U.S. App. Lexis 6177, at *23 (4th Cir. Apr. 4, 2000) 
(unpublished) (lack of warning or warning devices on fetal heart monitor was not the proximate cause of the injury 
since health care providers did not rely on monitor alarm in their diagnosis and treatment); Stanback, 657 F.2d 642; 
Wright v. Eli Lilly & Co., 66 Va. Cir. 195, 215–16 (Portsmouth Cir. Ct. 2004) (plaintiff’s allegations regarding the pro-
vision of warning information to the medical providers did not warrant severance of the claims against the pharma-
ceutical manufacturer); Hamlett, 61 Va. Cir. 468.

 73 Pfizer, Inc. v. Jones, 221 Va. 681, 684, 272 S.E. 2d 43, 44 (1980).
 74 Va. M. J. I., supra note 4, No. 34.155.
 75 Pfizer, Inc. v. Jones, 221 Va. at 684 (warning against subcutaneous injection sufficient even though it made no men-

tion of possible necrosis or permanent injury).
 76 Stanback, 657 F.2d at 645–46.
 77 Id. at 645; see also Moyers, 2000 U.S. App. Lexis 6177, at *19–20 (finding no proximate cause in action against man-

ufacturer of fetal monitor where health care providers did not read the monitor’s owner’s manual which contained 
warnings and instructions).
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Buyer Specifications and Optional Safety Devices

While there appears to be no case or statute directly on point, Virginia probably would adopt a “buyer spec-
ification” defense. (This is analogous to the “government contractor” defense to product claims in other 
jurisdictions.)78 In other words, where the buyer of the product has participated in its design, e.g., by sup-
plying specifications for the product’s manufacturer, the buyer should be aware of the risks imposed by that 
design.79 Whether analyzed in terms of “open and obvious” risks or the sophisticated status of the user, buyer 
participation in the product’s design, manufacturer, or installation may negate any independent duty to warn 
by the manufacturer/seller.

This defense would also likely apply to warning devices affixed as optional equipment, at least as to indus-
trial purchases.80 Note, however, that this same court held otherwise where plaintiff’s proof included expert 
testimony that optional safety devices should have been provided as standard equipment on the product.81

Warranty-Specific Defenses

Lack of Notice

Product liability defendants in Virginia can argue the traditional warranty defense of lack of notice to a 
warnings claim sounding in warranty.82 A “buyer must within a reasonable time after he discovers or should 
have discovered any breach notify the seller of breach or be barred from any remedy.”83 However, one court 
has denied a defendant’s motion for summary judgment based on a lack of notice defense, holding that the 
policy reasons84 underlying the notice requirement are not implicated in a products liability failure to warn 

 78 For years, the Eastern District of Virginia rejected the application of the government contractor defense to failure to 
warn claims. However, the Fourth Circuit recently reversed that position which was “clearly an outlier[.]” Ripley v. 
Foster Wheeler LLC, 841 F.3d 207, 210 (4th Cir. 2016). While there are no subsequent decisions applying the defense 
in Virginia state courts, Ripley was a watershed case that opened the door for defendants to seek removal in order to 
assert the defense in federal court. That wave of cases has transformed failure to warn litigation in the Eastern Dis-
trict of Virginia. See, e.g., Sawyer v. Foster Wheeler LLC, 860 F.3d 249, 252 (4th Cir. 2017); Brinkman v. Gen. Dynam-
ics Corp., 671 F. App’x 872, 873 (4th Cir. 2016). 

 79 Marshall v. H.K. Ferguson Co., 623 F.2d 882, 886 (4th Cir. 1980); Butler v. Navistar Int’l Trans. Corp., 809 F. Supp. 
1202, 1205 (W.D. Va. 1991) (manufacturer has no duty “to compel all of its purchasers” to buy product with safety 
devices where there was no recognized standard or government regulation to do so); see also Austin v. Clark Equip. 
Co., 48 F.3d 833, 837 (4th Cir. 1995) (“[A] manufacturer is not liable for a design defect if the product is manufac-
tured according to the buyer’s specifications, unless the specifications are obviously dangerous and should not 
be followed.”).

 80 Austin, 48 F.3d at 837 (citing applicable OSHA regulations and ANSI standards); see also Butler, 809 F. Supp. at 
1207–08.

 81 Lust v. Clark Equip. Co., 792 F.2d 436, 439 (4th Cir. 1986); see also Kimmel v. Clark Equip. Co., 773 F. Supp. 828, 
829–30 (W.D. Va. 1991).

 82 See Smith-Moore Body Co. v. Heil Co., 603 F. Supp. 354, 356–58 (E.D. Va. 1985) (granting defendant’s motion for 
summary judgment on plaintiff’s breach of warranty claims, and barring plaintiff from the remedy for a breach, 
pursuant to the notice requirement of Virginia Code section 8.2-607(3)(a)).

 83 Va. Code Ann. §8.2-607(3) (2017).
 84 Such policy reasons include allowing “a defendant sufficient time and opportunity to examine important eviden-

tiary material as soon as necessary;” providing the defendant “with an opportunity to participate in settlement 
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case.85 Further, the Fourth Circuit has limited this defense, stating that “a non-purchaser is not required to 
give notice, under [Virginia Code section] 8.2-607 to the manufacturer, as a condition precedent to suing on 
a warranty under the Virginia law for personal injuries.”86

Disclaimer of Warranty

The traditional warranty defense of disclaimer can also be used to defend a warnings claim sounding in war-
ranty.87 Implied warranties can be disclaimed pursuant to Virginia Code section 8.2-316, and such disclaim-
ers are enforceable under Virginia law when it is: (1) in writing; (2) mentions merchantability or contains 
language which in common understanding calls the buyer’s attention to the exclusion of warranties such as 
“as is,” or “with all faults;” and (3) appropriately conspicuous.88 Further, a seller may disclaim warranties to 
foreseeable users; this often arises in the context of the injured employee.89 However, disclaimers and limita-
tions on remedies90 are subject to the constraint of unconscionability.91

The plaintiff bears the burden of proving that an exclusion or limitation is unconscionable.92 However, 
a limitation on consequential damages for personal injury is prima facie unconscionable when the good at 
issue is a “consumer” good,93 and one court has held that an exclusion of an implied warranty could be found 

negotiations;” and “afford[ing] a defendant with knowledge of a defect and, therefore, allow[ing] a defendant to take 
the steps necessary to prevent further injuries.” Young v. J.I. Case Co., No. 3:90CV00630, 1991 U.S. Dist. Lexis 15816, 
at *5 (E.D. Va. June 3, 1991) (citing Begley v. Jeep Corp., 491 F. Supp. 63, 65 n.3 (W.D. Va. 1980); Va. Code Ann. §8.2-
607(3)(a) cmt. 4 (1975)). Note that Virginia Code section 8.2-607 is consistent with U.C.C. §2-607.

 85 Young, 1991 U.S. Dist. Lexis 15816, at *2–5. In Young, employee plaintiff was injured when a trencher manufactured 
by defendant malfunctioned. Id. at *1. Plaintiff brought suit alleging breach of implied warranty and negligence, 
including failure to warn, contending that defendant knew of two prior occasions where the same malfunction 
occurred, knew of three prior accidents, and had previously experienced several problems with the product. Id. at 
*2, *27.

 86 Cole v. Keller Indus., 132 F.3d 1044, 1048 (4th Cir. 1998) (discussing official comment 5 accompanying Virginia Code 
section 8.2-607).

 87 See Buettner v. Super Laundry Mach. (Buettner I), 857 F. Supp. 471, 474–76 (E.D. Va. 1994) (disclaimer of war-
ranty extends to remote users of product and extinguishes any claim based on breach of warranty), aff’d sub nom. 
Buettner v. R. W. Martin & Sons (Buettner II), 47 F.3d 116 (4th Cir. 1995). 

 88 Va. Code Ann. §8.2-316 (2011); see Lacks v. Bottled Gas Corp., 215 Va. 94, 96, 205 S.E.2d 671, 673 (1974); Russell ex 
rel. Russell v. Wright, 916 F. Supp. 2d 629, 659 n.18 (W.D. Va. 2013). 

 89 Buettner II, 47 F.3d at 118 (“[Section] 8.2-318 does not create for the benefit of nonpurchasing users an independent 
warranty of merchantability but rather simply preserves for remote users the warranties already enjoyed by an 
immediate purchaser. Moreover, the statute in no way purports to limit a seller’s ability to disclaim warranties to 
foreseeable users.”); Reibold v. Simon Aerials, Inc., 859 F. Supp. 193, 196 (E.D. Va. 1994) (citing Va. Code ann. 8.2-318 
cmt. 1).

 90 Va. Code Ann. §§8.2-316(4),–719 (2017).
 91 Blevins v. New Holland N. Am., Inc., 97 F. Supp. 2d 747, 750–51 (W.D. Va. 2000).
 92 Id. at 750.
 93 Va. Code Ann. §8.2-719(3). Under the U.C.C., a “consumer” is “an individual who enters into a transaction primarily 

for person, family, or household purposes.” Id. §8.1A-201(b)(11) (2017).
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to be unconscionable even in a commercial product case where plaintiff, a foreseeable user of the good, is an 
unsophisticated, untrained, entry-level employee.94

Misuse

Product liability defendants in Virginia can avoid liability when their products are unforeseeably misused. 
The Virginia Model Jury Instructions term this doctrine as either a “misuse” or “unsafe use” defense.95 There 
is no duty to warn when a product is used in an “unlikely, unexpected or unforeseeable manner,”96 and this 
defense can be used to defend against warning claims sounding in either negligence or warranty.97 Note, 
however, that Virginia law imposes a duty to warn against foreseeable misuse, and such a failure to warn con-
stitutes negligence.98

Negligence-Specific Defenses

Contributory Negligence

Product liability defendants in Virginia normally attempt to posture the plaintiff’s claim in negligence rather 
than warranty. This allows the defendant to argue that plaintiff was contributorily negligent in the use of 
the product, which in Virginia is a complete defense.99 Virginia law defines contributory negligence as the 
“failure to act as a reasonable person would have acted for his own safety under the circumstances;”100 as the 
“failure to exercise due and reasonable care,” “which causes or efficiently contributes to one’s own injuries.”101 
“To prevail, the defense must establish ‘the independent elements of negligence and proximate causation.”102 
Contributory negligence, per se, has no impact on a warnings claim sounding in warranty. As discussed 
below, however, the analogous doctrines of “unsafe use” or “misuse” may offer a viable defense to such a war-
ranty claim.

 94 Buettner v. Super Laundry Mach. (Buettner I), 857 F. Supp. 471, 477 (E.D. Va. 1994). But see Reibold, 859 F. Supp. at 
197 (holding that the unconscionability analysis should focus on the relationship between the parties who entered 
into the agreement, not the relationship between the plaintiff-employee and the manufacturer).

 95 Va. M. J. I., supra note 4, Nos. 34.100, 34.190, 34.200. Instruction Nos. 34.100 and 34.200 are used for the warranty 
and negligence misuse defenses, respectively. Instruction No. 34.190 is the unsafe use instruction which contains 
two sets of language, depending on whether it is a negligence or warranty case. Id. No. 34.190, practice commentary.

 96 Featherall v. Firestone Tire & Rubber Co., 219 Va. 249, 962, 252 S.E.2d 358, 366–67 (1979) (citation omitted).
 97 Wood v. Bass Pro Shops, Inc., 250 Va. 297, 301, 462 S.E.2d 101, 103 (1995); White Consol. Indus., Inc. v. Swiney, 237 

Va. 23, 29, 376 S.E.2d 283, 286 (1989); Featherall, 219 Va. at 964, 252 S.E.2d at 367; Ward v. Honda Motor Co., 33 Va. 
Cir. 400, 403–04 (Fairfax Cir. Ct. 1994); Holiday Motor Corp. v. Walters, 292 Va. 461, 478, 790 S.E.2d 447, 455 (2016); 
see also Va. M. J. I., supra note 4, Nos. 34.100, 34.190, 34.200.

 98 Featherall, 219 Va. at 966, 252 S.E.2d at 369.
 99 Ford Motor Co. v. Bartholomew, 224 Va. 421, 432, 297 S.E. 2d 675, 680–81 (1982).
 100 Va. M. J. I., supra note 4, No. 6.000.
 101 Smith v. Va. Elec. & Power Co., 204 Va. 128, 133, 129 S.E.2d 655, 659 (1963) (quoting Flakne v. Chesapeake & Poto-

mac Tel. Co., 199 Va. 31, 34, 97 S.E.2d 650, 652 (1957)).
 102 Benedict v. Hankook Tire Co., 286 F. Supp. 3d 785, 794 (E.D. Va. 2018) (quoting Rascher v. Friend, 279 Va. 370, 689 

S.E.2d 545, 585 (Va. 2003) (holding defendants had failed to establish contributory negligence “because they have 
pointed to no experts who actually testify to the standard of care”). 



Product Liability: Warnings, Instructions, and Recalls   Virginia   15

Assumption of the Risk

Similar to the defense of contributory negligence, the assumption of the risk defense bars a plaintiff’s recov-
ery in negligence, but has no impact on a warnings claim sounding in warranty.103 Under Virginia law, the 
assumption of the risk defense requires that: (1) the plaintiff must fully appreciate the nature and extent of 
the risk; and (2) “the risk must be voluntarily incurred.”104 “Knowledge of the risk involved is essential to 
its assumption.”105 However, “knowledge of the risk is not necessary if, in the exercise of ordinary care, one 
should have known of its existence.”106 Further, “[w]here there is a duty to warn and the defendant fails to 
give the required warning, there is no assumption of risk.”107

Do Component Part Manufacturers Have a Duty to Warn?
Pursuant to the analysis in Featherall, component part manufacturers, as manufacturers of chattel, have a 
duty to warn.108 “The duty to warn stems from the view that the manufacturer should have superior knowl-
edge of his product and it extends not only to the immediate purchaser but to other persons who might in the 
ordinary and natural course of events be subjected to danger.”109 The Featherall court held that the plaintiff 
established a prima facie case against defendant Chudnow, manufacturer of the regulator component to the 
soft-drink dispensing system, of negligent failure to warn.110 The court reasoned that there “was a foreseeable 
misuse of the [regulator], giving rise to a duty to warn.”111 “Chudnow could have foreseen the danger which 
was inherent in the product when sold, that is, that the regulator would likely be used not as manufactured.”112

 103 Wood v. Bass Pro Shops, 250 Va. 297, 301, 462 S.E.2d 101, 103 (1995). Accordingly, the Fourth Circuit’s 1986 decision 
stating that Virginia would recognize the defense of assumption of the risk in implied warranty claims cannot be 
relied upon. Cf. Lust v. Clark Equip. Co., 792 F.2d 436, 440 (4th Cir. 1986). ). In Runnels v. Norcold, Inc., No. 1:16-cv-
713, 2017 U.S. Dist. LEXIS 44698, at *22 (E.D. Va. Mar. 24, 2017), the district court held that “[a]lthough the Virginia 
Supreme Court has not explicitly held as much, analogous case law and sound logic both support the fact that the 
Fireman’s Rule applies equally to breach of warranty or products liability claims.” The Fourth Circuit affirmed on 
appeal. Colbert v. Norcold, Inc., No. 17-1419, 2018 U.S. App. LEXIS 9270, at *4 (4th Cir. Apr. 13, 2018). Although those 
opinions suggest that assumption of the risk—from which the Fireman’s Rule is derived—may apply to products lia-
bility claims regardless of whether they are based on implied warranty or negligence, they are unpublished federal 
opinions and thus lack the precedential value of Wood v. Bass Pro Shops which is directly contrary. 

 104 White Consol. Indus., Inc. v. Swiney, 237 Va. 23, 30, 376 S.E.2d 283, 286 (1989) (quoting Amusement Slides Corp. v. 
Lehmann, 217 Va. 815, 819, 232 S.E.2d 803, 805 (1977)) (holding that one cannot appreciate the nature and extent of 
a risk resulting from a loose connection inside a stove which was unknown to anyone).

 105 Budzinski v. Harris, 213 Va. 107, 110, 189 S.E.2d 372, 375 (1972).
 106 Id.
 107 McClanahan v. Cal. Spray-Chem. Corp., 194 Va. 842, 864, 75 S.E.2d 712, 725 (1953) (citing Clinchfield Coal Corp. v. 

Ray, 121 Va. 318, 93 S.E. 601 (1917)).
 108 Id. at 952, 252 S.E.2d at 361 (analyzing the liability of the manufacturers of various component parts to the system 

which caused plaintiff’s injuries).
 109 Id. at 962, 252 S.E.2d at 366 (citation omitted).
 110 Id. at 952, 966, 252 S.E.2d at 358, 369.
 111 Slone v. General Motors Corp., 249 Va. 520, 529, 457 S.E.2d 51, 56 (1995) (citing Featherall v. Firestone Tire & Rubber 

Co., 219 Va. 249, 966, 252 S.E.2d 358, 369 (1979)).
 112 Featherall, 219 Va. at 966, 252 S.E.2d at 369.
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What Role Does the Learned Intermediary Doctrine Play in Virginia?
See supra for a discussion of the Learned Intermediary defense.

Is It Possible to Delegate the Duty to Warn to Third Parties, Such as Employers?
Yes. As discussed herein, Virginia law appears to recognize the sophisticated user defense with respect to 
industrial products. The Fourth Circuit in Willis v. Raymark Industries, Inc. has stated that in certain cases 
where this defense is permitted, an employer would have the “duty to warn his employees of the dangers of 
the product, and the manufacturer is absolved of any concurrent duty to warn those same employees.”113

Is It Necessary to Warn the Sophisticated User?
See supra for a discussion of the Sophisticated User defense.

Is an Expert Required on Warning Issues?
Since the adequacy of a given warning is a factual question to be resolved by the jury, it is not clear that 
expert testimony is required to establish the adequacy or inadequacy of a warning.114 While there appears to 
be no “warnings” cases directly on point, Virginia courts traditionally require proof of a defect in product 
cases—often in the form of expert testimony.115 For example, in Logan v. Montgomery Ward & Co., Inc., a 
leading products case, the plaintiff was injured by the explosion of a newly installed gas stove.116 The plaintiff 
went to trial without having any expert examination of the stove. The Supreme Court of Virginia affirmed 
summary judgment for the manufacturer, holding:

Without such examination designed to [determine] the cause of the explosion, and without the range 
itself, appellant was handicapped in her effort to prove, directly or inferentially, a [product] case of neg-
ligence or breach of warranty.117

Some courts have treated this holding as requiring expert proof in order to succeed in a product action 
in Virginia.118 However, in light of the jury’s role in judging the adequacy of a warning, “inferential” testi-
mony or circumstantial evidence of a breach of a duty to warn or warranty may be sufficient.

 113 Willis v. Raymark Indus., Inc., 905 F. 2d 793, 796 (4th Cir. 1990); see also Goodbar v. Whitehead Bros., 591 F. Supp. 
552, 560 (W.D. Va. 1984) (citing references omitted) (stating that “where an employer is knowledgeable as to the 
dangers or defective conditions with a product, the supplier can reasonably rely upon the employer to protect his 
employees from any harm”).

 114 See, e.g., Morgen Indus. v. Vaughn, 252 Va. 60, 69, 471 S.E.2d 489, 494 (1996) (Compton, J., dissenting) (“[T]here is 
nothing mysterious about the patent condition [of the unguarded conveyor cars’ wheels] that an expert’s testimony 
can be used to create a question of fact [regarding an open and obvious danger]; there is simply a wheel on a rail.”).

 115  Snider-Jefferson v. Amigo Mobility Int’l, Inc., No. 2:15-cv-406, 2016 U.S. Dist. LEXIS 109319, at *7 (E.D. Va. Aug. 17, 
2016) (“To establish the existence of a defect, the plaintiff must present expert witness testimony that the product 
violated an industry or government standard”). 

 116 Logan v. Montgomery Ward & Co., Inc., 216 Va. 425, 428, 219 S.E. 2d 685, 687 (1975).
 117 Id. (emphasis added).
 118 See, e.g., Alevromagrios v. Hechinger Co., 993 F.2d 417, 421 (4th Cir. 1993) (“‘[A]bsent an established norm in the 

industry,’ a court is required to rely on the opinion testimony of experts to ascertain the applicable standards [for a 
design defect]….” (quoting Ford Motor Co. v. Bartholomew, 224 Va. 421, 430, 297 S.E.2d 675, 679 (1982))); McCauley 
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Is There a Post-Sale Duty to Warn?
It is well-settled that there is no post-sale duty to retrofit in Virginia (and by extension, no duty to recall);119 
however, the post-sale obligations regarding warnings are not as clear. While Virginia courts acknowledge 
that a negligence-based duty to warn is a continuing duty, arising even after the sale of the product,120 it is not 
clear that it extends to risks discovered after the sale itself.121 In establishing the “reason to know” standard, 
the Supreme Court of Virginia in Owens-Corning Fiberglas Corp. v. Watson relied on the Comment to section 
12 of the Restatement (Second) of Torts, which supposes that the manufacturer’s duty to warn is limited to 
“existent facts.”122 While this language suggests that a manufacturer bears no duty to warn of post-sale risks, 
a number of cases suggest otherwise. The Supreme Court has not specifically addressed a post-sale duty to 
warn, but certainly clouded the issue by “assuming, without deciding, that in a proper case [it] would recog-
nize a successor corporation’s post-sale duty to warn.”123 Virginia circuit courts and federal courts applying 
Virginia law have gone both ways on the issue.124

As noted previously, the Fourth Circuit draws a distinction between warranty and negligence causes of 
action. The former looks at the product at the time of sale, and seeks to determine if the product was unrea-
sonably dangerous without an adequate warning or instructions at that time. Thus, there is no post-sale duty 
under Virginia’s warranty law.125

Conversely, negligence actions focus on the manufacturer’s conduct and whether it was reasonable under 
the circumstances. Therefore, the courts construe the post-sale duty to warn as a continuing duty to warn of 
foreseeable risks known or knowable at the time of sale. Some courts, however, would extend this duty to risks 
discovered after the sale of the product.126 In Island Creek Coal Co. v. Lake Shore, Inc., for example, the Fourth Cir-
cuit held that the district court should have permitted plaintiff to amend its complaint to allege a separate claim 

v. Purdue Pharma L.P., 331 F. Supp. 2d 449, 464 (W.D. Va. 2004) (identifying that “Virginia tort law does not man-
date expert testimony to prove causation,” but expert testimony is usually required in drug or medical device cases).

 119 See, e.g., McAlpin v. Leeds & Northrop Co., 912 F. Supp 207, 212 (W.D. Va. 1996); Buettner v. Super Laundry Mach. 
(Buettner I), 857 F. Supp. 471, 477 (E.D. Va. 1994).

 120 See, e.g., McAlpin, 912 F. Supp. at 212; Kimmel v. Clark Equip. Co., 773 F. Supp. 828, 831 (W.D. Va. 1991); Tyler v. R.R. 
St. & Co., Inc., 322 F. Supp. 541, 544 (E.D. Va. 1971).

 121 See Owens-Corning Fiberglas Corp. v. Watson, 243 Va. 128, 135–36, 413 S.E.2d 630, 634–35 (1992); see also Hart v. 
Savage, 72 Va. Cir. 41, 44, (Norfolk Cir. Ct. 2006) (discussing that there is no duty to conduct “post-sale market sur-
veillance”); Funkhouser v. Ford Motor Co., 284 Va. 214, 232 n.1, 726 S.E.2d 302, 313 (2012) (holding Ford was under 
no duty to investigate post-sale cause of fire in vehicles); Holiday Motor Corp. v. Walters, 292 Va. 461, 478 n.14, 790 
S.E.2d 447, 455 (2016) (“To sustain a claim for negligent design, a plaintiff must show that the manufacturer failed 
to meet objective safety standards prevailing at the time the product was made”). 

 122 See Owens-Corning, 243 Va. at 135–36, 413 S.E.2d at 634–35 (citing Restatement (Second) of Torts §12 cmt. a); Funk-
houser v. Ford Motor Co., 284 Va. 214, 232 n.1, 726 S.E.2d 302, 313 (2012). 

 123 Harris v. T.I., Inc., 243 Va. 63, 72, 413 S.E. 2d 605, 610 (1992).
 124 See, e.g., Hart, 72 Va. Cir. at 36 (declining to adopt a post-sale duty to warn); see also, e.g., Island Creek Coal Co. v. 

Lake Shore, Inc., 832 F.2d, 274 (4th Cir. 1987); Bly v. Otis Elevator Co., 713 F.2d 1040 (4th Cir. 1983); Rash v. Stryker 
Corp., 589 F. Supp. 2d 733, 735–36 (W.D. Va. 2008); McAlpin, 912 F. Supp. 207; Kimmel, 773 F. Supp. 828.

 125 See Bly, 713 F.2d at 1046; McAlpin, 912 F. Supp. at 209.
 126 See, e.g., Large v. Bueyros-Erie Co., 707 F.2d 94, 99 (4th Cir. 1987) (Winter, J., dissenting) (“[A] manufacturer has 

a responsibility to warn of a detective product at any time after it is manufactured and sold if the manufacturer 
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for after-sale negligence. The court stated that “if the defendant discovered the machine it had sold to plaintiff was 
not safe, it had a duty to notify the plaintiff and a failure to do so would be actionable negligence.”127

Not surprisingly, the federal district courts in Virginia often reach different conclusions when analyzing 
post-sale duties to warn. Some courts would limit this continuing duty to risk of defects existing at the time of 
sale. For example, in Kimmel v. Clark Equipment Co., a case involving a fork-lift accident, the United States Dis-
trict Court for the Western District of Virginia granted-in-part the defendant’s motion to dismiss with respect to 
plaintiff’s claim that there was a duty to warn that existed independently from any duty owed at the time of man-
ufacture and sale.128 The court held that “no duty to warn arises simply because a manufacturer discovers new 
information about a product after the product has left its hands.”129 However, in the later case of McAlpin v. Leeds 
& Northrop Co., this same court took a different view involving the explosion of an annealing oven, stating:

[T]he court finds nothing in Virginia law to indicate that a manufacturer’s duty to warn under a theory 
of negligence is abrogated upon the sale of the product even under circumstances in which the manu-
facturer practiced due care in discovering defects prior to sale.130

More recent cases in the Western District of Virginia have held that “the Supreme Court of Virginia 
would apply a post-sale duty to warn in negligence failure to warn cases.” Russell ex rel. Russell v. Wright, 916 
F. Supp. 2d 629, 650 (W.D. Va. 2013).131 The court explained that this decision was based on the Restatement 
(Third) of Torts, dicta from the Fourth Circuit’s opinion in Bly v. Otis Elevator Co., and the view of other 
states.132 Thus, until the Supreme Court of Virginia provides clear direction, the scope of a manufacturer’s 
post-sale duties in Virginia remains somewhat cloudy.133

Has the Duty to Warn Been Preempted With Respect to Any Product in Virginia?
Virginia state failure to warn claims are preempted by the Federal Insecticide, Fungicide and Rodenticide 
Act (“FIFRA”).134 Claims based on inadequate warnings are also preempted by FIFRA.135

becomes aware of the defect.”); McAlpin, 912 F. Supp. at 211–12 (“[There is] nothing in Virginia law to indicate that a 
manufacturer’s duty to warn… is abrogated upon the sale of the product.”).

 127 Island Creek, 832 F.2d at 280.
 128 Kimmel, 773 F. Supp. at 831–32.
 129 Id. at 831; see also Ambrose v. Southworth Prods. Corp., 953 F. Supp. 728, 732–33 (W.D. Va. 1997).
 130 McAlpin, 912 F. Supp. at 211–12.
 131 See also King v. Flinn & Dreffein Eng’g Co., No. 7:09-cv-00410, 2012 U.S. Dist. LEXIS 68133, at *25 (W.D. Va. May 16, 

2012) (“Court finds that the Supreme Court of Virginia, if presented the opportunity, would likely recognize a post-sale 
duty to warn”); Rash v. Stryker Corp., 589 F. Supp. 2d 733, 735–36 (W.D. Va. 2008) (emphasis added) (“that the Supreme 
Court of Virginia would allow a cause of action based on a negligent breach of a post-sale duty to warn to proceed.”)

 132 Rash v. Stryker Corp., 589 F. Supp. 2d 733, 735–36 (W.D. Va. 2008) (citing Bly v. Otis Elevator Co., 713 F.2d 1040 (4th 
Cir. 1983); Restatement (Third) of Torts: Products Liability §10 (1998)).

 133 The Virginia Supreme Court noted that due to an appellate procedural omission, it would defer addressing “whether 
Virginia recognizes a post-sale duty to warn.” Royal Indem. Co. v. Tyco Fire Prods., L.P., 281 Va. 157, 169, 704 S.E.2d 
91, 97 (2011). 

 134 Lucas v. Bio-Lab, Inc., 108 F. Supp. 2d 518, 519 (E.D. Va. 2000) (citing 7 U.S.C. §136v(b)); Lescs v. Dow Chem. Co., 976 
F. Supp. 393, 397 (W.D. Va. 1997) (citing Worm v. American Cyanamid Co. (Worm II), 5 F.3d 744, 745 (4th Cir. 1993)).

 135 Lescs v. William R. Hughes, Inc., No. 97-2278, 1999 U.S. App. Lexis 475 (4th Cir. Jan. 14, 1999) (unpublished), aff’g 
Lescs v. Dow Chem. Co., 976 F. Supp. 393 (W.D. Va. 1997).
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