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PRE-SALE DUTIES

What Is the General Scope of Duty to Warn and Instruct in Washington?

Relationship between Duty to Warn and Safe Design

Washington’s common law provides that a manufacturer has a duty to give adequate warning of the hazards 
involved in the use of a product, if the hazards are or should be known to the manufacturer. E.g., Simonetta 
v. Viad Corp., 165 Wash. 2d 341, 348, 197 P.3d 127 (2008) (applying pre-product liability act law). The duty 
attaches when a reasonable person using the product would want to be informed of the risk. Koker v. Arm-
strong Cork, Inc., 60 Wash. App. 466, 477–79, 804 P.2d 659 (1991).

In 1981, Washington adopted its Products Liability Act (WPLA). Wash. Rev. Code §7.72, et seq. Since that 
time, product liability claims in Washington have been primarily statutory. However, where the common law 
is not in conflict with the WPLA, the common law remains in force. Wash. Rev. Code §7.72.020. The WPLA 
does not modify the statement of duty set out above; it simply requires “adequate warnings.” Macias v. Saber-
hagen Holdings, Inc., 175 Wash. 2d 402, 409-10, 282 P.3d 1069 (2012).

Under the WPLA, inadequate warnings at the time of manufacturer are one way that a product can be 
“not reasonably safe.” Wash. Rev. Code §7.72.030(1). Section 7.72.030(1)(b) creates a mechanism for establish-
ing the liability of a manufacturer in this situation. It provides:

A product is not reasonably safe because adequate warnings or instructions were not provided with 
the product, if, at the time of manufacture, the likelihood that the product would cause the claimant’s 
harm or similar harms, and the seriousness of those harms, rendered the warnings or instructions of 
the manufacturer inadequate and the manufacturer could have provided the warnings or instructions 
which the claimant alleges would have been adequate.

Wash. Rev. Code §7.72.030(1)(b); see also Ayers v. Johnson & Johnson Baby Prods. Co., 117 Wash. 2d 747, 759, 
818 P.2d 1337 (1991).

Under Washington law, the common law and statutory duties to provide adequate warnings are not del-
egable. Campbell v. Ite Imperial Corp., 107 Wash. 2d 807, 814, 733 P.2d 969 (1987); Minert v. Harsco Corp., 26 
Wash. App. 867, 874–75, 614 P.2d 686 (1980).

Theories of Liability (Including Restatement)

The Washington Supreme Court has held that, insofar as failure to warn claims are concerned, Section 2 
of the Restatement (Third) of Torts: Products Liability, which embodies a negligence standard, is not con-
sistent with Washington common law, which imposes strict liability for failure to warn. Macias, 175 Wash. 
2d at 410 (noting that strict liability is the applicable standard for failure to warn claims under the WPLA); 
see also Braaten v. Saberhagen Holdings, 165 Wash. 2d 373, 384 n.5, 198 P.3d 493 (2008). In post-sale duty to 
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warn cases, however, liability is determined in accordance with principles of negligence. Ayers, 117 Wash. 2d 
at 765.

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Supplier

Manufacturer

The WPLA applies to “product sellers,” defined as any person or entity that is engaged in the business of 
selling products, whether the sale is for resale, or for use or consumption.” Wash. Rev. Code §7.72.010(1). 
A “manufacturer” is any “product seller who designs, produces, makes, fabricates, constructs, or remanu-
factures” a product or component part, including a product seller that “holds itself out as a manufacturer.” 
Wash. Rev. Code §7.72.010(2). Other product sellers in the chain of distribution also may be deemed “manu-
facturers” for liability purposes of the WPLA under certain circumstances. See infra.

A manufacturer has a duty to provide “adequate warnings or instructions” with the product. See Wash. Rev. 
Code §7.72.030. Failure to provide adequate warnings may be used to establish liability under the WPLA under 
either the risk-utility test or the consumer expectations test. Macias, 175 Wash. 2d at 417-18; Thongchoom v. Graco 
Children’s Prods., Inc., 117 Wash. App. 299, 304–06, 71 P.3d 214 (2003). Although the test for inadequate warnings 
at the time of manufacture requires no showing of foreseeability, when applying the WPLA, a factfinder “must 
consider the actual use of the product when deciding whether it is unreasonably unsafe—and this is true when 
that use is predictably to occur in the future in specific, foreseeable circumstances.” Macias, 175 Wash. 2d at 418; 
see also id. (explaining that “future use and predictability of hazards when the product is used as intended involve 
considerations of whether the product itself is unreasonably unsafe”); Braaten, 165 Wash. 2d at 385 n.6 (applying 
common law); Ayers, 117 Wash. 2d at 752 (applying the WPLA). The nature of the product and the deficiency of 
the warning are the only factors that the trier of fact must consider. See Ayers, 117 Wash. 2d at 756.

Because warnings are inexpensive, Washington has determined that a manufacturer is expected to warn 
of even remote risks. Id. at 757. That said, a manufacturer does not need to warn about obvious risks. Baughn 
v. Honda Motor Co., 107 Wash. 2d 127, 139, 727 P.2d 655 (1986).

In order to prevail on a failure to warn claim, the plaintiff must establish that the absence of a particular 
warning was the true proximate cause of the alleged injury; otherwise, the claim is subject to dismissal as a 
matter of law. Soproni v. Polygon Apartment Partners, 137 Wash. 2d 319, 325–26, 971 P.2d 500 (1999).

Other Entities Deemed “Manufacturers” Under the WPLA

“A product seller acting primarily as a wholesaler, distributor, or retailer of a product may be a ‘manufac-
turer’” for purposes of the WPLA “only to the extent that it designs, produces, makes, fabricates, constructs, 
or remanufactures the product for its sale.” Wash. Rev. Code §7.72.010(2). A product seller who performs 
minor assembly of a product in accordance with the manufacturer’s instructions is not a manufacturer, and a 
product seller that did not participate in the product’s design and that constructed the product in accordance 
with design specifications is not a manufacturer. See id.

A product seller that is not otherwise a manufacturer may, however, be deemed a manufacturer under 
the WPLA if it “holds itself out as a manufacturer” of the product. Wash. Rev. Code §7.72.010(2). In deter-
mining whether an entity “holds itself out as a manufacturer” under the WPLA, a court considers five 
factors: (1) whether the entity labels or affixes to the product its own name, trade name, or trademark; (2) 



Product Liability: Warnings, Instructions, and Recalls    Washington   3

whether the entity identifies itself on advertisements or promotional literature as the maker of the product; 
(3) whether the entity participates in the manufacture, marketing, or distribution of the product (4) whether 
the entity derives economic benefit from placing the product in the stream of commerce; and (5) whether the 
entity is in a position to eliminate the unsafe character of the product.” Cadwell Indus., Inc. v. Chenbro Am., 
Inc., 119 F. Supp. 2d 1110, 1114–15 (E.D. Wash. 2000).

Component Part Manufacturer

Under the WPLA, the term “manufacturer” includes those who make, fabricate, or construct a relevant 
product or component part of a product. Wash. Rev. Code §7.72.010(2); Sepulveda-Esquivel v. Cent. Machine 
Works, 120 Wash. App. 12, 18, 84 P.3d 895 (2004). A relevant product is defined to include the product or its 
component part(s) that gave rise to the product liability claim. Wash. Rev. Code §7.72.010(3).

Generally, component sellers are not liable under the WPLA or common law negligence when the compo-
nent itself is not defective. Macias, 175 Wash. 2d at 411; Simonetta, 165 Wash. 2d at 353; Sepulveda-Esquivel, 
120 Wash. App. at 19–20. Logically, the converse also is true. If a component part gave rise to the product lia-
bility claim, then the component part manufacturer is liable as a “manufacturer” under the WPLA.

Distributors, Retailers, and Suppliers

Under most circumstances, product sellers who are not manufacturers have only limited liability in Wash-
ington. Under the WPLA, “product sellers” include those persons and entities “engaged in the business of 
selling products, whether the sale is for resale, or for use or consumption.” Wash. Rev. Code §7.72.010(1). 
Product sellers include, among others, wholesalers, distributors, and retailers of products. Id.

A product sellers generally is liable only for its own negligence, breach of its own express warranty, and 
its own intentional misrepresentation of facts or concealment of information about the product, if these 
proximately caused the complained of injury. Wash. Rev. Code §7.72.040(1). If the seller is not also the manu-
facturer, these are the exclusive bases for liability, unless:

(a) No solvent manufacturer who would be liable to the claimant is subject to service of process under 
the laws of the claimant’s domicile or the state of Washington; or

(b) The court determines that it is highly probable that the claimant would be unable to enforce a judg-
ment against any manufacturer; or

(c) The product seller is a controlled subsidiary of a manufacturer, or the manufacturer is a controlled 
subsidiary of the product seller; or

(d) The product seller provided the plans or specifications for the manufacture or preparation of the 
product and such plans or specifications were a proximate cause of the defect in the product; or

(e) The product was marketed under a trade name or brand name of the product seller.

Wash. Rev. Code §7.72.040(2). If any of categories (a) through (e) apply, the product seller assumes the liabil-
ity of the manufacturer. Id.

Certain persons and entities are given special protections and exemptions under the WPLA and are not 
subject to the liability of other product sellers. These entities include sellers of real property, providers of 
professional services, commercial sellers of used products, finance lessors, and pharmacists. Wash. Rev. Code 
§7.72.010(1)(a)–(e). Additionally, claims against food sellers (and others) relating to obesity as a result of long 
term consumption of food and non-alcoholic beverages are prohibited by Washington’s “Commonsense Con-
sumption Act” which was passed in 2004 and codified as part of the WPLA. See Wash. Rev. Code §7.72.070.
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Replacement Part Manufacturers and Other Product Sellers outside the Chain of Distribution

Washington courts recently have emphasized that failure to warn claims are limited to manufacturers and 
other product sellers that are within the “chain of distribution” of the product. See Braaten, 165 Wash. 2d 
at 380–85. Washington follows the majority rule, which provides that a “manufacturer’s duty to warn is 
restricted to warnings based on the characteristics of the manufacturer’s own products;” “the law generally 
does not require a manufacturer to study and analyze the products of others and warn users of the risks of 
those products.” Id. at 385 (quoting 3 Am. Law of Prods. Liab. 3d §32.9 (John D. Hodson & Richard E. Kay 
eds. 2004); 63 Am. Jur. 2d Prods. Liab. §1127 (1997)).

In other words, under Washington law, a manufacturer generally has no duty to warn of the dangers 
of a product that it did not manufacture. Braaten, 165 Wash. 2d at 380 (holding that manufacturers owed 
no common law duty to warn of the danger of exposure to asbestos in insulation that was manufactured 
and supplied by third parties and then applied to its products after sale); Simonetta, 165 Wash. 2d at 354–55 
(holding that an equipment manufacturer does not have a common law duty to warn of the dangers of asbes-
tos-containing products if that entity was not “in the chain of distribution” and “did not manufacture, sell, 
or supply the asbestos insulation”); Yankee v. APV N. Am., Inc., 164 Wash. App. 1, 262 P.3d 515 (2011) (hold-
ing that seller of carbon mixers to mill had no common law duty to warn mill workers of dangers associated 
with asbestos in replacement parts for mixers and did not assume a duty to warn based on repair and inspec-
tion history of mixers). Likewise, other product sellers outside of the chain of distribution of the dangerous 
product are not subject to failure to warn claims for that product. Braaten, 165 Wash. 2d at 390; Simonetta, 
165 Wash. 2d at 354–55.

Although a product seller outside of the chain of distribution is not liable for failure to warn simply 
based on the fact that it knew that its product could be used in conjunction with a dangerous product or that 
replacement parts might be dangerous, the Washington Supreme Court has held that a manufacturer may be 
strictly liable if its products present an inherent danger when used as intended, even if the product itself is 
not dangerous. Macias, 175 Wash. 2d at 421-22 (holding that a respirator manufacturer could be held strictly 
liable for failing to adequately warn about the risks of asbestos exposure).

The Court has left open the question of whether a duty to warn might arise with respect to the danger 
of a replacement part “specified by the manufacturer to be applied to, in, or connected to” its product, “or 
required because of a peculiar, unusual, or unique design.” Braaten, 165 Wash. 2d at 397. The general rule 
relieving replacement part manufacturers of liability does not apply to a manufacturer who incorporates a 
defective component into its finished product. Id. at 387 n.7. This liability—referred to as “assembler’s liabil-
ity”—provides that a “finished product manufacturer is not relieved of the duty to warn merely because the 
defective component was manufactured by another.” Id. (quoting 3 Am. Law of Prods. Liab. 3d §32.9). Addi-
tionally, the general rule does not apply in “some cases where the combination of two sound products creates 
a dangerous condition, and both manufacturers have a duty to warn.” Id.

Was the Warning or Instruction Adequate?

Factors to Consider

Under the Washington Product Liability Act, a plaintiff may establish liability for failure to warn or give 
adequate instructions at the time of manufacture by using either a risk-utility test or a consumer expectation 
test for failure to warn claims. Macias, 175 Wash. 2d at 417-18; Ayers, 117 Wash. 2d at 759.
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The risk-utility test requires the trier of fact to balance the likelihood and seriousness of the harm on the 
one hand, against the burden on the manufacturer to provide adequate warnings on the other. Wash. Rev. 
Code §7.72.030(1)(b). Establishing liability does not require the plaintiff to offer proof of the exact wording 
of an appropriate warning, but only the substance. Ayers, 117 Wash. 2d at 756. It is important for the prac-
titioner to recognize that the Washington Supreme Court has read the word “negligence” out of this section 
of the WPLA. It has held that the standard for failure to warn claims is strict liability; no showing of foresee-
ability is required. Id. at 761–65.

A second mechanism for establishing manufacturer liability for inadequate warnings at the time of 
manufacture is the consumer expectations test. Section 7.72.030(3) provides:

In determining whether a product was not reasonably safe under this section, the trier of fact shall 
consider whether the product was unsafe to an extent beyond that which would be contemplated by the 
ordinary consumer.

Wash. Rev. Code §7.72.030(3); Ayers, 117 Wash. 2d at 759–60. Applying this test, “Washington courts look 
to the class of persons expected to use the product in determining the adequacy of the warning.” Kirkland v. 
Emhart Glass S.A., 805 F.Supp.2d 1072, 1080 (W.D. Wash. 2011) .

Location of Warning (On Product or Instructions)

There does not appear to be any case law in Washington specifically addressing the location of the warning 
on the product.

Content of Message—Conspicuity

There does not appear to be any case law in Washington specifically addressing the conspicuity of the warn-
ing on the product.

Obvious Hazards

The Washington Supreme Court has explained that “a manufacturer is not an insurer, and need not warn 
against hazards known to everyone.” Baughn, 107 Wash. 2d at 139 (citing Kimble v. Waste Sys. Int’l, Inc., 23 
Wash. App. 331, 339, 595 P.2d 569 (1979)). As such, there is no duty to warn of obvious hazards. Id. at 139 (“It 
is established law that a warning need not be given at all in instances where a danger is obvious or known.”). 
A plaintiff’s subjective knowledge of the dangers associated with a product is relevant to liability. See, e.g., 
Soproni, 137 Wash. 2d at 325–26 (holding that a window manufacturer was not liable for failing to warn 
mother of a child who fell out of a window, as lack of warnings was not the proximate cause of the accident, 
and the mother was aware of the danger).

Reasonably Foreseeable Misuse

A manufacturer may be liable for damage caused by a non-intended use of a product if the use is one which 
may be reasonably foreseen. See Ayers, 117 Wash. 2d 747 (upholding the jury verdict for parents who alleged 
that a baby oil manufacturer’s failure to warn of dangers of aspirating baby oil). However, misuse of a prod-
uct is an affirmative defense. Wash. Rev. Code §4.22.015.
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Foreign Language or Use of Pictorials

Washington has yet to develop a body of law specific to warnings relative to foreign language or the use 
or pictorials.

Effect of Promotion

There is little Washington case law regarding the effect of promotion. A claim regarding inadequate labeling 
or failure to warn may be preempted to the extent that it imposes additional or different labeling or packing 
requirements. See, e.g., Goodwin v. Bacon, 127 Wash. 2d 50, 64–65 896 P.2d 637 (1995).

Overwarning

In Ayers v. Johnson & Johnson Baby Prods. Co., the Washington Supreme Court upheld a jury verdict for 
parents who alleged that a baby oil manufacturer’s failure to warn of dangers of aspirating baby oil proxi-
mately caused severe injuries to their child. 117 Wash. 2d 747, 818 P.2d 1337 (1991). The Court rejected the 
manufacturer’s argument that the risk of a child aspirating on baby oil is extremely low, and that requiring 
a warning against such a remote risk would require it and other manufacturers “to deluge consumers with 
warning about a vast assortment of other products,” leading to “warnings being less effective—the ‘boy-who-
cried wolf ’ syndrome.’” Id. at 757. Holding that the manufacturer in that case had a duty to warn, the Court 
“reject[ed] the notion that any product with physical properties similar to, or as dangerous as, those of baby 
oil may for that reason alone create manufacturer liability for failure to warn.” Id. at 759.

Who Do You Have to Warn?

Bystanders

The WPLA defines “claimant” as “any person or entity that suffers harm.” Wash. Rev. Code §7.72.010(5). The 
claimant need not buy the product or have a contract with the product seller or manufacturer. Id. Wash-
ington common law also allows bystanders to bring failure to warn claims. See, e.g., Lunsford v. Saberhagen 
Holdings, Inc., 125 Wash. App. 784, 106 P.3d 808 (2005) (in a case applying pre-WPLA law, court held that a 
bystander could bring an asbestos-related strict liability claim).

Allergic Persons

Washington has yet to develop a body of law specific to warnings relative to persons with allergies.

Sophisticated Users

Washington state courts have not yet adopted or applied the sophisticated user doctrine, and at least one fed-
eral court applying Washington law has rejected it. See Headley v. Ferro Corp., 630 F. Supp. 2d 1261, 1272–73 
(W.D. Wash. 2008).

Bulk Suppliers

As for bulk suppliers, the Washington Supreme Court held in Zamora v. Mobil Corp., that a seller of bulk pro-
pane had no duty to warn of the hazards of propane that it never possessed or handled because the hazards 
were obvious to the retailer of the propane, who held the duty to warn the ultimate consumer. See 104 Wash. 
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2d 199, 704 P.2d 584 (1985). Other than Zamora, Washington courts have not specifically addressed the lia-
bility of bulk suppliers.

Learned Intermediary

Washington has adopted the learned intermediary doctrine. Taylor v. Intuitive Surgical, Inc., 187 Wash 2d 
743, 757, 389 P.3d 517 (2017); Luttrell v. Novartis Pharms. Corp., 94 F. Supp. 2d 1324, 1342 (E.D. Wash. 2012); 
Estate of la Montagne v. Bristol Meyers Squibb, 127 Wash. App. 335, 345, 111 P.3d 857 (2005) (citing Terhune v. 
A.H. Robins Co., 90 Wash. 2d 9, 13–14, 577 P.2d 975 (1978)). Under this doctrine, if a product can be sold only 
by prescription, the manufacturer satisfies its duty to warn if it provides adequate warning to the prescribing 
physician. Montagne, 127 Wash. App. at 345 (holding that trial court properly dismissed claim where drug 
manufacturer disclosed risks to physician). The doctrine’s rationale is that, so long as the prescription drug 
contains necessary warnings and instructions to the physician for its use and the dangers involved, the man-
ufacturer may reasonably assume that the physician will act as a “learned intermediary” between the manu-
facturer and the patient and exercise informed judgment in the best interest of the patient. See id.

The learned intermediary doctrine is limited and does “not serve to excuse the manufacturer’s duties to 
warn other entities.” Taylor, 187 Wash 2d at 759. Under the WPLA, a manufacturer, for example, owes a duty 
to warn a hospital that purchases a medical device of the dangers of that device. Id. at 747-48; id. at 753, 758 
(“The manufacturer’s duty to warn purchasing hospitals is not excused when a manufacturer warns doctors 
who use the devices…” because “the doctor is not a learned intermediary between the manufacturer and 
the hospital.”).

Law Regarding Drugs and Devices
Washington courts have distinguished failure to warn cases involving prescription drug products from those 
involving other consumer products. Laisure-Radke v. Par Pharm., Inc., 426 F. Supp. 2d 1163, 1171 (W.D. 
Wash. 2006). In cases involving prescription drugs and devices, the negligence standard under the Restate-
ment (Second) of Torts Section 402A, cmt. K, applies. Laisure-Radke, 426 F. Supp. 2d at 1171. A pharmaceu-
tical manufacturer must provide an adequate warning regarding the known dangers and risks associated 
with its drug or device to the physician. Id. In deciding whether a warning is adequate, a court analyzes 
“the warnings as a whole and the language used in the package insert.” Id. at 1172. The court considers “the 
meaning and the context of the language and the manner of expression to determine if the warning is accu-
rate, clear and consistent and whether the warning portrays the risks involved in taking the prescription 
drug.” Id. The warning “may be adequate if it provides specific and detailed information about the risks of 
using the drug.” Luttrell, 94 F. Supp. 2d at 1342-43.

Additionally, pursuant to the learned intermediary doctrine, there is no duty on the part of a manufac-
turer of prescription drug or devices to directly warn patients. Id.; Montagne, 127 Wash. App. at 345. “[T]he 
“consumer” of a prescription-only medical drug or device…is the physician, not the patient.” Adams v. Syn-
thes Spine Co., 298 F.3d 1114, 1117 (9th Cir. 2002).

The WPLA provides special exemptions and protections for health care providers. A “provider of profes-
sional services who utilizes or sells products within the legally authorized scope” of his or her professional 
practice is not a “product seller” for purposes of the WPLA. Wash. Rev. Code §§7.72.010(1)(b). This provision 
may exempt physicians, hospitals, and other healthcare providers from liability under the WPLA. See, e.g., 
McKenna v. Harrison Mem’l Hosp., 92 Wash. App. 119, 960 P.2d 486 (1998) (holding that hospital, which 
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supplied screw and rod device that was implanted in patient, was a “provider of professional services” that 
was exempt from liability under the WPLA). Additionally, licensed pharmacist who dispenses a prescription 
product pursuant to a prescription by a licensed prescribing practitioner is exempt from strict liability claims 
for failure to warn, but is still subject to negligence claims. See Wash. Rev. Code §§7.72.010(1)(e), 7.72.040(1).

Is It Always Necessary to Warn?
A manufacturer has a duty to give adequate warning of the hazards involved in the use of a product, if the 
hazards are or should be known to the manufacturer. Simonetta, 165 Wash. 2d at 348 (applying pre-product 
liability act law); Wash. Rev. Code §7.72.030 (requiring “adequate warnings or instructions … if, at the time 
of manufacture, the likelihood that the product would cause the claimant’s harm or similar harms”). A man-
ufacturer may be required to warn of even remote risks. See, e.g., Ayers, 117 Wash. 2d at 757–59.

Is There a Heeding Presumption in Washington?
The heeding presumption allows the trier of fact to presume that, if there had been adequate warnings, the 
warnings would have been followed and there would have been no injury. When a heeding presumption 
applies, the burden shifts to the manufacturer to rebut the presumption. Washington cases have not directly 
addressed the heeding presumption, which may suggest that such a presumption would not be applied 
in Washington.

That said, Washington courts have adopted Comment j of the Restatement (Second) of Torts §402A, 
which states: “Where warning is given, the seller may reasonably assume that it will be read and heeded; 
and a product bearing such a warning, which is safe for use if it is followed, is not in defective condition, nor 
is it unreasonably dangerous.” Baughn, 107 Wash. 2d at 136; see, e.g., Beard v. Mighty Lift, Inc., 224 F. Supp. 
3d 1131, 1138-39 (W.D. Wash. 2016) (concluding that the plaintiff could not establish proximate cause as a 
matter of law on his failure to warn claim where the plaintiff testified that he saw and understood a warning 
decal on the defendant’s product and chose to ignore it, and his act in defying the warning was a superseding 
cause that broke the chain of causation).

What Defenses to Failure to Warn Claims Are Available 
to those within the Chain of Distribution?
Potential defenses available to manufacturers and other entities in the chain of distribution include: com-
parative fault/contributory fault; assumption of risk; failure to mitigate damages, misuse; open and obvious; 
unavoidably unsafe products; learned intermediary; fault of others; preemption; compliance with standards; 
government specifications; privity; statute of limitations; and statute of repose/usual safe life defense.

Comparative Fault

Under the Washington Tort Reform Act, “any contributory fault chargeable to the claimant diminishes pro-
portionately the amount awarded as compensatory damages for an injury attributable to the claimant’s con-
tributory fault, but does not bar recovery.” Wash. Rev. Code §4.22.005; see, e.g., Lundberg v. All-Pure Chem. 
Co., 55 Wash. App. 181, 777 P.2d 15 (1989). Under the Act, “fault” is the amount of damages that plaintiff can 
recover. “’Fault’ includes acts or omissions, including misuse of a product, that are in any measure negligent 
or reckless toward the person or property of the actor or others, or that subject a person to strict liability or 
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liability on a product liability claim.” Wash. Rev. Code §4.22.015. “Fault” also includes “breach of warranty, 
unreasonable assumption of risk, and unreasonable failure to avoid an injury or to mitigate damages.” 
Id. “Legal requirements of causal relation apply both to fault as the basis for liability and to contributory 
fault.” Id.

Assumption of Risk

Unreasonable assumption of risk is a defense to failure to warn claims. See Wash. Rev. Code §4.22.015. To claim 
an assumption of risk defense, the defendant must show “substantial evidence that the plaintiff knew of the spe-
cific defect causing his injury.” Campbell, 107 Wash. 2d at 819. “[A]ssumption of risk operates as a damage-re-
ducing factor rather than a complete bar to recovery. Id. at 819–20; Davis v. Globe Mach. Mfg. Co., 102 Wash. 2d 
68, 75, 684 P.2d 692 (Wash. 1984). An exception to this defense is the “rescue doctrine,” which is the flip-side 
of immunity for Good Samaritans, and allows a rescuer to recover damages from a tortfeasor who negligently 
caused the dangerous situation that invited the rescue. See, e.g., Higgins v. Intex Recreational Corp., 123 Wash 
App. 821, 99 P.3d 421 (2004) (holding that affirmative defenses of comparative negligence and assumption of 
risk did not apply in products liability action against manufacturer of a snow tube brought by individual who 
was injured when struck by the tube as he was attempting to rescue a child in the path of the tube).

Failure to Mitigate Damages

The plaintiff’s unreasonable failure to mitigate damages is an affirmative defense which must be pleaded and 
proved by the defendant. Wash. Rev. Code §4.22.015

Misuse

Misuse of a product that is negligent or reckless is a defense to products liability claims. See Wash. Rev. Code 
§4.22.015.

Open and Obvious

“A warning need not be given in all instances where a danger is obvious or known.” Baughn, 107 Wash. 2d at 
139. “Failure to warn is not a proximate cause of injury when a person is aware of a risk and chooses to disre-
gard it.” Frye v. Biro Mfg. Co., No. C10-0192-JCC, 2011 WL 1362537, at *2 (W.D. Wash. Apr. 11, 2011) (finding 
that a factual dispute existed regarding whether plaintiff was aware of the product’s danger and denying 
summary judgment on failure to warn claim on that basis); see also Kirkland, 805 F.Supp.2d at 1076 (same); 
Soproni, 137 Wash. 2d at 325–26 (holding that a window manufacturer was not liable for failing to warn 
mother of a child who fell out of a window, as lack of warnings was not the proximate cause of the accident, 
and the mother was aware of the danger).

Unavoidably Unsafe Product

Washington has adopted the concept of unavoidably unsafe products as set forth in comment k to the Restate-
ment (Second) of Torts Section 402A. Taylor, 187 Wash 2d at 761-62; Ruiz-Guzman v. Amvac Chem. Corp., 141 
Wash. 2d 493, 506, 7 P.3d 795 (2000) (citing Terhune, 90 Wash. 2d at 12. However, because there is no provision 
for unavoidably unsafe products in the WPLA, Washington courts apply this concept sparingly. Ruiz-Guzman, 
141 Wash. 2d at 506. For policy reasons, its typical application is to medical products, though a pesticide can 
also be an unavoidably unsafe product if its utility greatly outweighs its risks. Id. at 508–09, 511.
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If a product at issue qualifies as an unavoidably unsafe product, the manufacturer is still required to 
provide adequate warnings of its inherent danger. “[C]omment k specifies that the exception is not available 
to a manufacturer who fails to adequately warn.” Taylor, 187 Wash 2d at 762. The comment k exception to 
strict liability “applies only after the trier of fact determines the prerequisites have been met,” i.e., that proper 
warnings accompanied the product. Id. at 762. If the manufacturer fails to provide an adequate warning, “the 
usual strict liability standard applies.” Id.; see also Luttrell, 94 F. Supp. 2d at 1342-43 (describing consider-
ations a court uses to determine whether a prescription drug warning is adequate).

Learned Intermediary Doctrine

The “learned intermediary doctrine,” which requires manufacturers of prescription drugs and medical devices 
to warn only the prescribing physicians of the inherent dangers of their products, applies to product liability 
claims against drug manufacturers and retailers. Montagne, 127 Wash. App. at 345. Under this doctrine, man-
ufacturers “can satisfy their duty to warn patients of the risk of their products by providing those warnings to 
the doctors prescribing their products. The manufacturer’s duty to provide warnings to patients transfers to 
the doctor, who is in a better position to communicate them to the patient.” Taylor, 187 Wash 2d at 757.

Contribution

A right to contribution exists where tortfeasors are jointly and severally liable upon the same indivisible 
claim for the same injury, death or harm, and may be enforced either in the original action or by a separate 
action. Wash. Rev. Code §4.22.040. Contribution is based on comparative fault principles. Id. However, only 
those defendants “against whom judgment is entered” are deemed jointly and severally liable for contribu-
tion purposes, Wash. Rev. Code §4.22.070(1)(b), which may limit a defendant’s ability to obtain contribution 
from another entity in the chain of manufacture or distribution even if that entity is clearly at fault. See, e.g., 
Johnson v. Recreational Equip., Inc., 159 Wash. App. 939, 247 P.3d 18 (2011).

Preemption

Washington courts have applied the preemption defense to duty to warn claims related to , insecticide, fun-
gicide, and rodenticide and motor vehicle airbags. See, e.g., Morris v. Mitsubishi Motors N. Am., Inc., 782 F. 
Supp. 2d 1149, 1157–60 (E.D. Wash. 2011) (airbags); Eriksen-v. Mobay Corp., 110 Wash. App. 332, 41 P.3d 488 
(2002) (crop pesticide).

Compliance with Standards

Evidence of industry custom, technological feasibility, or that the product was or was not in compliance with 
nongovernmental or regulatory standards, whether relating to design, construction, product performance, 
warnings, or instructions, may be considered by the trier of fact. Wash. Rev. Code §7.72.050(1); see, e.g., Falk 
v. Keene Corp., 113 Wash. 2d 645, 782 P.2d 974 (1989).

Government Specifications

A product seller’s compliance with specific, mandatory government specifications relating to design is an 
absolute defense under the WPLA. See Wash. Rev. Code §7.72.050(2); see also Graham v. Concord Constr., Inc., 
100 Wash. App. 851, 999 P.2d 1264 (2000).
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Privity

Generally, contractual privity of contract must exist before a plaintiff may maintain an action against a 
defendant for breach of warranty. See Thongchoom, 117 Wash. App. at 307 (holding that breach of warranty 
claims against baby walker manufacturer failed where such claims were brought by product users who 
received the walker as a gift). This requirement may be relaxed in a products liability case if the product 
manufacturer made express representations in advertising or in some other form to the plaintiff. Id.

In contrast, lack of privity is not a defense to other products liability claims, including failure to warn. 
See id. Sellers can be liable in strict liability not just to those to whom they sell their products, but also to the 
ultimate user or consumer. See id.; Wash. Rev. Code §7.72.010(5) (defining “claimant” as “any person or entity 
that suffers harm”).

Statute of Limitations

A claim brought under the WPLA must be filed within three years from the time the plaintiff “discovered or 
in the exercise of due diligence should have discovered the harm and its cause.” Wash. Rev. Code §7.72.060(3). 
Common law failure to warn and negligence claims also must be brought within three years from the date of 
discovery. Wash. Rev. Code §4.16.080.

Statute of Repose/Usual Safe Life Defense

The “useful safe life” defense absolves product sellers from liability after a product’s useful safe life has 
expired, except when:

 (i) The product seller has warranted that the product may be utilized safely for such longer period; or

 (ii) The product seller intentionally misrepresents facts about its product, or intentionally conceals 
information about it, and that conduct was a proximate cause of the claimant’s harm; or

 (iii) The harm was caused by exposure to a defective product, which exposure first occurred within the 
useful safe life of the product, even though the harm did not manifest itself until after the useful 
safe life had expired.

Wash. Rev. Code §7.72.060(1). The statue creates a rebuttable presumption of twelve years for the useful safe 
life of a product. Wash. Rev. Code §7.72.060(2).

Is an Expert Required on Warning Issues?
Parties in Washington products liability cases generally retain experts to support their position, and cases 
are often won or lost based on the experts’ testimony. See Newkirk v. Conagra Foods, Inc., 727 F. Supp. 2d 
1006, 1033–34 (E.D. Wash. 2010) (granting summary judgment to food products manufacturer on failure to 
warn claims after excluding plaintiffs’ experts on general and specific causation). However, Washington cases 
hold that expert testimony is not necessarily required for all product liability cases. See Pagnotta v. Beall 
Trailers, 99 Wash. App. 28, 37–39, 991 P.2d 728 (2001) (jurors need not know through expert testimony how 
a trailer suspension is designed or operates to understand the alleged defect); Potter v. Van Waters & Rogers, 
Inc., 19 Wash. App. 746, 755–56, 578 P.2d 859 (1978) (non-expert circumstantial evidence maybe be admitted 
to prove defective rope claim).
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Has the Duty to Warn Been Preempted With Respect to Any Product in Washington?
The Washington Supreme Court has ruled that the Federal Insecticide, Fungicide and Rodenticide Act 
(FIFRA), 7 U.S.C. §136 et seq., preempts WPLA duty to warn product liability claims. All-Pure Chem. Co. v. 
White, 127 Wash. 2d 1, 896 P.2d 697 (1995); Goodwin, 127 Wash. 2d 50. The Court reasoned that any claim 
challenging the adequacy of warnings necessarily implies that the labeling and packaging failed to warn the 
user. Id. Allowing these claims to go forward in insecticide, fungicide, and rodenticide cases would contra-
vene 7 U.S.C. §136v, which explicitly preempts any attempt by a state to require labeling that supplements or 
is different from that which is required by FIFRA. Id.

The duty to warn also has been preempted with respect to claims relating to the adequacy of warnings 
on automobile airbags. Morris, 782 F. Supp. 2d at 1157–60 (holding that the Federal Motor Vehicle Safety 
Standard 208, which mandates specific language and placement of warning labels on airbag systems pre-
empts state failure to warn claims).

POST-SALE DUTIES

A post-sale duty to warn is imposed on manufacturers by Washington Revised Code Section 7.72.030(1)(c), 
which provides:

A product is not reasonably safe because adequate warnings or instructions were not provided after 
the product was manufactured where a manufacturer learned or where a reasonably prudent manu-
facturer should have learned about a danger connected with the product after it was manufactured. In 
such a case, the manufacturer is under a duty to act with regard to issuing warnings or instructions 
concerning the danger in the manner that a reasonably prudent manufacturer would act in the same 
or similar circumstances. This duty is satisfied if the manufacturer exercises reasonable care to inform 
product users.

The statutory post-sale duty arises once a manufacturer has, or should have, sufficient notice about a 
specific danger associated with its product. Esparza v. Skyreach Equip., Inc., 103 Wash. App. 916, 935, 15 P.3d 
188 (2000), review denied, 144 Wash. 2d 1004, 29 P.3d 718 (2001) (holding that trial court erroneously dis-
missed claim for post-sale failure to warn where evidence was presented that manufacturer became aware of 
risk associated with failure of its circuit boards). In these cases, the plaintiff must “present evidence of a new 
and distinct danger which arose after the point of sale.” Daniel v. Coleman Co., 599 F.3d 1045, 1048 (9th Cir. 
2010); see also id. at 1049–50.

For post-sale duty to warn cases, liability is determined in accordance with principles of negligence (not 
strict liability). Ayers, 117 Wash. 2d at 765.
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