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An Introduction to Product Liability in Brazil
Aiming at balancing consumers and suppliers’ positions, Brazil has developed a complex set of regulations, 
which includes the Federal Constitution (“FC”), the Civil Code (“CC”), the Consumer Defense Code (“CDC”) 
and a significant number of resolutions from Administrative Bodies, which will be explained in details 
below. In addition, there are several bills of law, in state and federal levels, with the purpose of providing an 
even more extensive protection to consumers.1

Product liability litigation is quite common in Brazil, which makes it crucial for suppliers to understand 
the legal framework and case law as a way to avoid potential liability.

Recall is a mandatory post sale duty under Brazilian legislation, which plays an important role in the 
product liability scenario. Before getting into the specifics thereof, we will make a brief explanation on the 
product liability scenario in Brazil, in which recall is inserted.

The Legal Framework

Liability Under the CC: A Brief Introduction to Subjective and Strict Liability

In general terms, the requirements of civil liability under Brazilian law encompass (i) an action or omis-
sion, (ii) damages caused to the victim and (iii) the causal connection between the action or omission and 
the damages.

The action or omission may be an illicit or licit act, voluntary or not, which causes damages to a third 
party, giving rise to a right of compensation of the damages suffered by the victim. Liability resulting from 
an illicit act is based on the idea of fault and is referred to as “subjective liability.” Roughly, liability resulting 
from a licit act is based on the idea of risk and is referred to as “strict liability.”

The only difference between subjective and strict liability is that the latter does not require fault and, 
thus, the mere occurrence of damages directly caused to the victim as a result of the action or omission is 
sufficient for the duty to indemnify.

During a long period, subjective liability was applied to the majority of situations involving civil liability. 
However, with the evolution of the liability institute, the strict liability became applicable to a wide range of 
situations, especially those with a high level of risk (liability based on the risk theory, which was created in 
France, in the XIX century, during the industrial development.) The risk theory basically provides for the 
bearing of risks and damages caused upon exercise of a dangerous activity. Strict liability is currently appli-

 1 Regarding recall, we highlight bill of law # 6624/09, which turned into bill of law # 58/17, as well as bill of law # 
4.637/12, that aim at establishing specific rules for recalls of vehicles.



2   Product Liability: Warnings, Instructions, and Recalls    Brazil

cable to state’s liability, companies that provide public services, consumer relations, risky activities, mining 
exploration, environmental damages, aircrafts activities, and others.

Article 403 of the CC is the one dealing with causation and states that damages must derive directly and 
immediately from the wrongdoer’s action or omission. Although the Supreme Court has applied the direct 
and immediate causation theory in a leading case and in many cases following that one, case law has some-
times applied more flexible standards of causation by adopting the adequate causation theory—under which 
any among the various elements preceding the damage that could have produced it can be considered in the 
attempt to establish causation.

Specifically regarding product liability, there is one article in the CC (article 9312) imposing strict liabil-
ity for damages caused by products placed into the market. Article 931 was conceived before the CDC was 
even enacted as an attempt to regulate product liability. After the CDC became effective, several scholars 
understood that Article 931 lost its purpose or, at least, became very limited, as it would only apply to rela-
tions between equal parties (and not to consumer relations as originally conceived).

Even in this more limited scope (i.e., non-consumer relations), the applicability of Article 931 would 
be restricted. This is because it imposes on the wrongdoer a stricter liability test than the CDC, as the latter 
allows as defense arguments, (i) proof that the supplier did not place the product into the market, (ii) lack of 
product defect and (iii) consumer’s or a third party’s exclusive fault (Article 12, 3rd paragraph of the CDC), 
whereas Article 931 only allows item (i) above to exempt liability.

Scholars do not have a uniform position as to the applicability of Article 931. Some argue Article 931 
should not apply at all as it became moot after the CDC was enacted. Others propose it should be applied 
together with Article 12 of the CDC, and not isolated or literally. Since 2003, when the CC became effective, 
we have not seen our courts apply Article 931 to consumer cases on a regular basis.

Liability Under the CDC

The CDC sets out the rules governing consumer defense and protection. A consumer relation is usually 
defined as a relationship between two parties—a consumer, on one side, and a supplier, on the other side—
with opposite interests, the object of which is a product or a service.

Article 2nd of the CDC defines a consumer as “every individual or legal entity who/which acquires or 
uses a product or service as end user.” The sole paragraph of article 2 of the CDC puts on a par with a con-
sumer “the group of people, even if not possible to be ascertained, who may have intervened in the con-
sumer relationships.”

Note that article 17 of CDC determines that for the effects of consumer accidents, all of the victims of the 
event (i.e., the defect that caused damages) are put on a par with consumers. This article, thus, protects not 
only the consumer, but also the so-called bystanders, who are those people who were indirectly affected by 
the event, regardless of whether or not they were the end users of the product or service, and may also claim 
compensation for damages.3

 2 “Art. 931. Except for other cases regulated by special legislation, individual entrepreneurs and companies are liable, 
regardless of fault, for damages caused by products placed into the market.”

 3 As an example of a situation to which article 17 would apply, scholars usually mention the case of a car accident, 
where a third party is injured as a result of a defect in the car of the consumer.
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The CDC basically sets out two types of liability of suppliers resulting from defective products or ser-
vices: (i) liability for damages resulting from defective products—“consumer accidents” (Responsabilidade 
pelo Fato do Produto—acidentes de consumo) and (ii) liability for defective products (Responsabilidade pelo 
Vício do Produto).

As to liability for damages resulting from defective products, Article 124 sets out the cases where a sup-
plier is deemed liable for damages caused to consumers as a result of: (i) imperfections or flaws in the cre-
ation of the product (i.e. defects of design and formulae), (ii) imperfections or flaws in the production of the 
product (i.e., defects of manufacture, construction, assembly, manipulation and package) or (iii) insufficient 
or inadequate information about the product’s use and risks (i.e., defects deriving from publicity, appearance 
and insufficient or inadequate information).

Article 12 clearly adopts the strict liability concept, under which it is irrelevant whether or not the sup-
plier acted with fault, as long as it has placed the product in the market. The standard requirements for an 
Article 12 claim, thus, are: (i) an imperfection or flaw in the product (“defective product”), (ii) damages and 
(iii) causal connection between the imperfection or flaw and the damages. As mentioned before, under the 
CDC liability regime, it is not necessary to inquire whether or not the imperfection of the product resulted 
from a negligent action by the supplier.

The first paragraph of Article 12 defines a defective product as “a product which does not offer the safety 
that is legitimately expected from it, considering the relevant circumstances,” among which it lists: (i) its pre-
sentation, (ii) the use and risks which are reasonably expected of it and (iii) the time when the product was 
placed into the market.

Note that, according to Article 6 of the CDC, the burden of proof in these cases may be shifted in favor 
of the consumer, where (i) at the judge’s discretion, there is verisimilitude in consumer’s allegations or (ii) 
where the consumer is the vulnerable party5 (hipossuficiente), according to the ordinary rules of experience. 
In other words, a judge may determine that there is a presumption that the product is defective, being up to 
the defendant/supplier to prove otherwise.

The potential defenses of an Article 12 claim are set out under its paragraph 3rd, according to which 
the supplier will not be liable if it demonstrates (i) that it did not place the product into the market, (ii) that, 
although it did place the product into the market, the product does not present any imperfection or defect, or 
(iii) that the damage resulted from the consumer’s or from third party’s exclusive fault.6

 4 “Art. 12. The supplier, producer, constructor, national or foreign, and the importer are liable, regardless of the exis-
tence of fault, for the compensation of damages caused to consumers for defects deriving from the design, manufac-
ture, construction, assembly, formulae, manipulation, appearance or package of its products, as well as for insuffi-
cient or inadequate information about its use and risks.”

 5 The concept of consumer’s vulnerability is not restricted to the situation where the consumer is economically weak. 
Scholars indicate that this concept would apply also when the consumer’s situation is of disadvantage if compared 
to the supplier. In this regard, Kazuo Watanabe (in, Código Brasileiro de Defesa do Consumidor, 6th Edition, Edi-
tora Forense Universitária, 1999, page 794–795) explains that this would be the case in the consumer relationships 
“in which one of the parties has the command over the specialized technical knowledge, in constant mutation and 
improvement, as in information technology sector.”

 6 In addition, unforeseeable circumstances (“act of God”) and force majeure (Article 393 of the CC) are also applica-
ble to prevent liability.
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Similar provisions are set out under article 14 of the CDC for liability of suppliers for damages caused by 
services (Responsabilidade pelo fato do serviço).

With regard to liability for defective products, Article 18 determines that “the suppliers of durable or 
non durable products are joint and severally liable for quantity or quality defects, which make the products 
improper or inadequate for the purpose they are intended for or reduce their value, as well as for those defects 
deriving from the disparities with the indications of the recipient, packaging, labeling or advertising.” Article 
18 also indicates that the consumer may require the “substitution of the defective parts of the products,” which 
is exactly the case of a recall.

The liability resulting from Article 18 does not depend on the existence of damages, but rather on 
whether the product is defective and, thus, improper for the use which it is intended for, or has its value 
reduced. Moreover, as in an Article 12 claim, it is not necessary to demonstrate the supplier’s negligence.7

Paragraph 1st of Article 18 of the CDC determines that if the supplier does not remedy the defect within 
30 (thirty) days, the consumer is entitled to require, alternatively, at his/her/its own choice, (i) the substi-
tution of the product for another of the same species, or (ii) the immediate restitution of the amount paid, 
without waiving possible damages, or proportional rebate on the price paid. Additional warranty terms may 
be established in the agreements. These demands are made out of court, but, if the defective product results 
in damages, the consumer may claim compensation for damages under Article 12, as referred to above.

Article 20 of the CDC sets out the cases of liability for defective services (Responsabilidade pelo vício do 
serviço), which have similar characteristics as the liability for defective products.

The statute of limitations period varies depending on which grounds the cases are filed (5 years for 
defects related to safety and 30 to 90 days in case of defects related to the value and characteristics of the 
products8).

Pre-Sale Duties to Warn
The objective good-faith principle became more effective upon the enactment of the CDC and, later on, the 
2002 CC. To simplify its concept, it is important to take into consideration the parties’ conduct before, during 
and after the performance of a contract. Article 422 of the CC states that “the contracting parties must always 
observe the probity/rectitude and the good faith.” Therefore, the analysis of a contract or a conduct should be 
made in light of the objective good-faith principle.

Ultimately, according to a former Justice of the Superior Court of Justice, Ruy Rosado de Aguiar,9 the 
objective good faith principle consists of a behavior that should be observed by all individuals and that is 
based on an ethical pattern, guided by loyalty and trust. Its concept is highly related to the solidarity princi-

 7 Article 18 sets out the cases in which the defect relates to the quality of the product, whereas article 19 sets out the 
cases in which the defect relates to the quantity. The remedies and general considerations are, however, similar for 
both cases.

 8 The limitation period of 30 days is related to defective non-durable products, whereas the 90 days period corre-
sponds to durable products. 

 9 AGUIAR JÚNIOR, Ruy Rosado de. Cláusulas Abusivas no Código do Consumidor. In: MARQUES, Cláudia Lima 
(Coord.). Estudos sobre a proteção do consumidor no Brasil e no MERCOSUL. Porto Alegre: Livraria do Advogado, 
Instituto Brasileiro de Política e Direito do Consumidor, 1994, p. 13–32.
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ple, as well as the collaboration principle. Herewith, it is possible to conclude that even when it is not written 
in one of the clauses of a contract, it is still present and binding upon the parties.

The CDC includes, amongst the consumer’s basic rights, “to be given clear and proper information about 
every product or service, containing all specifications related to the weight, characteristics, composition, quality 
and price, as well as the risks they present.” (Article 6, III).

The duty to inform is one of the most important subject matters of the CDC. It is the basis for the legal 
relation between consumer and supplier and one of the most important tools to protect the first. Failure to 
comply with this entails an (even more) uneven position between the parties.

Just to illustrate the importance of the duty to warn, the 15th Civil Court of Porto Alegre, State of Rio 
Grande do Sul, rendered a plaintiff’s verdict in a class action filed by an association against a regulation 
issued by the Sanitary Agency (“Anvisa”).10 Such regulation allowed beers containing a minimum quantity 
of alcohol to label the expression “without alcohol.”. Plaintiff based its case in the fact that, despite complying 
with the applicable regulation, the expression “without alcohol” was misleading to consumers and, thus, vio-
lated the duty to warn.11

Post-Sale Duties
Upon finding out that a product already placed into the market has an unforeseen risk to consumer’s health 
or safety, the supplier must immediately communicate such circumstance to the competent governmental 
authorities and to consumers. This proceeding is known as recall.

The concept of recall was first introduced in Brazil in 1976, with the enactment of Law # 6,360. This 
law determined that some products, such as medicine, pharmaceuticals, cosmetics, and others should be 
under Anvisa’s supervision. If some of these products are considered harmful to health or do not fulfill the 
requirements establish in Law 6,360/76, they shall be immediately removed from the market. This law is still 
in force, even though the CDC further detailed and extended the recall regulation to all sorts of products and 
services commercialized by suppliers.

According to Article 10, paragraph 1st, of the CDC, “the supplier of products or services which, subse-
quently to the introduction of its products or services into the market, becomes aware about its hazardousness, 
shall immediately communicate the fact to the competent authorities and warn consumers, through public 
notices.” Paragraph 2nd of the same article determines that those public notices shall be widely spread 
through the press, radio and television, at the supplier’s expenses.

Ordinance No. 487/2012 of the Federal Ministry of Justice—that replaced Ordinance No. 789/2001—reg-
ulates the communication to the public about dangerous products and services set forth in paragraph 1st, 
Article 10 of the CDC. According to Article 2nd of such Ordinance, the supplier shall communicate the defect 
to the Department of Consumer Protection and Defense (Departamento de Proteção e Defesa do Consumi-
dor—DPDC), as well as to the Consumer Protection Foundations (PROCONs) and to the competent norma-
tive or regulatory authority.

 10 ANVISA (the Brazilian entity similar to the FDA) regulates in a very specific way products such as tobacco, alcohol, 
food, and others.

 11 There is an interlocutory appeal filed against the decision that did not allow the supplier’s extraordinary appeal to 
go further pending before the Federal Supreme Court.
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The communication of a defective product shall contain the following information: (i) identification of 
the supplier of the product, including the indication of the name of the company’s administrators, with their 
respective qualification; (ii) detailed description of the defect detected, along with the necessary technical 
information on the product, such as brand, model, lot, series, registration number (chassi), initial and final 
date of manufacturing and product’s image; (iii) description of the risks involved in the use of the product, 
specifying its implications; (iv) quantity of products subject to the defect and the number of consumers 
affected; (v) how the products are distributed among the States of the Federation and all the countries to 
which the defective product was exported; (vi) the date and means by which the defect was detected; (vii) 
what were the measures taken and what are the proposed ones to solve the defect and to avoid the risks 
deriving from its use; (viii) detailed description on the advertising campaign planned (Media Plan); (ix) 
detailed description on the customer service planned (Customer Service Plan); (x) detailed description on 
customer’s notification on the recall.

The Media Plan shall contain the following information: (i) initial and final dates of the campaign (dura-
tion); (ii) communication media that will be used, as well as scheduled time and frequency of the public 
notices, considering the need to reach the greatest number of people; (iii) model of the customer’s warning 
risk which may include, besides radio, television and press ads, the information released in the internet and 
electronic medias, and contain the product’s image; and (iv) costs of the advertising campaign (confidential-
ity in this regard should be respected).

The communication to the competent authorities should also contain detailed information on any con-
sumer accidents involving the recalled product, in case of actual damages or damages to the consumer’s 
physical integrity, and the detailed information on existing lawsuits related to those accidents.

In addition to the communication to the competent authorities, Article 5th of Ordinance 487/2012 
establishes that the supplier must immediately inform the consumers about the dangers related to the 
product, by means of a warning on the risks of accident. Paragraph 1st of the same article determines that 
the public notices should inform the consumers about the defects in the product and the risks deriving 
therefrom, as well as of the preventive and corrective measures that should be taken by the consumers to 
avoid such risks. The supplier shall also include the contact and addresses where the consumers can get 
the product repaired, along with the necessary information to identify the product (the same ones referred 
in the notification of the recall to the competent authorities) and express indication that recall will be free 
of charges to consumers.

The media campaign for the notification of the recall to the population shall be made regardless of the 
individual notification to all affected consumers or of the notification on the internet.

The supplier shall provide a certificate of customer service to the consumer that attended the recall, indi-
cating the place, date, time and duration of the replacement service and measure adopted.

After the communication and during the recall, the supplier should present to the DPDC, PROCONs 
and to the competent normative or regulatory authority, updated reports on the recall campaign every 60 
(sixty) days at a maximum (or in a shorter period, if determined to do so), informing the quantity of prod-
ucts effectively repaired or replaced and its distribution amongst the Brazilian States. At the end of the recall 
campaign, the supplier shall present a final report (i) informing the number and the percentage of consumers 
affected, in total and in every State, (ii) presenting a justification and the measures to be taken regarding the 
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percentage of products not repaired or replaced and (iii) identifying the means by which consumers became 
aware of the warnings of risk of accident placed by the manufacturer.

Failure to inform the competent authorities and consumers about hazardousness of products already 
placed into the market and/or failure to carry out a recall entails administrative and criminal liability.

In the administrative level, the CDC foresees the following penalties for violations to consumer rules, to 
be applied by one of the consumer defense bodies: (i) fines, (ii) apprehension of products, (iii) destruction of 
products, (iv) cancelling of product registry and/or establishment license, (v) prohibition from manufactur-
ing the product, (vi) suspension in the supply of products, (vii) temporary suspension of the activity, (viii) 
interdiction, (ix) administrative intervention, and (x) imposition of carrying out counter-advertising (Article 
56 of the CDC).

The fine amount to be applied will depend on the seriousness of the infraction, the advantage obtained 
and the manufacturer’s financial condition and must range between 200 and 3 million UFIRs, which is an 
index that varies from State to State.

To illustrate, a vehicle manufacturer was fined in R$3 million for a defect found on the wheels of one of 
its models that was not reported or voluntarily repaired. In addition to the fine, the supplier was also com-
pelled to immediately carry out a recall.

With regard to criminal liability, Article 64 of the CDC provides that “ failure to communicate to the 
competent authorities and consumers about the hazardousness and risks of a product, awareness of which 
came after the product was placed into the market” and failure to take the products out of the market when 
ordered by the competent authorities constitute a crime (penalty: imprisonment from six months to two 
years and fine.)

According to the latest Recall Report elaborated by the Ministry of Justice, made available in 2017, the 
vehicle industry is the one which carries out the greater number of recalls, being responsible for 117 out of 
the 138 product recalls performed in 2016.12 Other products with a high number of recalls are electronics and 
medicine. The food industry has been subject to some recalls during the last few years—a fact that is quite 
curious as some scholars sustain that products that need to be immediately consumed should not be submit-
ted to recalls, and therefore, suppliers should be only liable for the damages resulted from the consumption 
accident.13

Finally, it is important to point out that even though the recall is carried out aiming at repairing the 
product, it does not exclude the supplier’s liability when an accident occurs even after the consumer is 
informed about the hazardousness of the product. The supplier may still be held liable for the damages 
caused by the product.14

 12 MINISTRY OF JUSTICE. Recall Report. 2016. Available on: <http://www.justica.gov.br/news/ministerio-da-justi-
ca-lanca-balanco-de-recalls-em-2016/boletim-recall-2016.pdf> . Access on: May 28, 2018.

 13 AVELAR, Ednara Pontes de; PORTO, Rafaela Granja. A aplicação do princípio da precaução no direito do consu-
midor e sua direta relação com o instituto do recall. Revista de Direito Privado, São Paulo, v. 09, n. 36, p. 115, out./
dez. 2008.

 14 Rio de Janeiro Court of Appeals, 9th Chamber, Interlocutory appeal no. 2009.002.00173, January 9, 2009, reporting 
justice Sergio Jerônimo A. Silveira and Rio de Janeiro Court of Appeals, 15th Chamber, Appeal no. 2006.001.61202, 
February 27, 2007, reporting justice Ricardo Rodrigues Cardozo.
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