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PRE-SALE DUTY TO WARN

The General Scope of the Duty to Warn in Canada
In Canada, the duty to warn is a subset of the common law of negligence, except in Quebec, which is the only 
civil law jurisdiction in Canada.1 Manufacturers and others in the distribution chain2 have a duty to warn 
consumers and users of their products of the risks and dangers that are known or ought to be known to be 
inherent in the use of the product, as well as foreseeable misuses of the product (Lambert v. Lastoplex Chemi-
cals Co., [1972] S.C.R. 569 at para. 12 and Hollis v. Dow Corning Corp., [1995] 4 S.C.R. 634 at para. 20).

The relationship between a manufacturer and consumer has been described as a “relationship of reli-
ance” in which consumers have far less knowledge than manufactures. The Supreme Court of Canada in Hol-
lis v. Dow Corning Corp., supra, at para. 21 explained the rationale for a manufacturer’s duty to warn as an 
attempt to correct the “knowledge imbalance” between manufactures and consumers:

When manufacturers place products into the flow of commerce, they create a relationship of reli-
ance with consumers, who have far less knowledge than the manufacturers concerning the dangers 
inherent in the use of the products, and are therefore put at risk if the product is not safe. The duty to 
warn serves to correct the knowledge imbalance between manufacturers and consumers by alerting 
consumers to any dangers and allowing them to make informed decisions concerning the safe use of 
the product.

The nature and scope of the duty to warn varies with the level of danger associated with the ordinary use 
of the product. Where there is significant risk associated with a product, the warning must be detailed and 
give the user a full indication of each of the specific dangers arising from the use of the product.

Manufacturers are required to provide a reasonable warning to all those persons who they reasonably 
foresee may be affected by a potentially dangerous product, including second-hand owners of used products 
(Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 1210 at para. 19; Nicholson 
v. John Deere Ltd., [1986] O.J. No. 1320 (H.C.)).

The duty to warn is a continuing one that requires manufacturers to warn not only of the dangers known 
at the time of sale, but also of any dangers subsequently discovered after the product has been sold and deliv-
ered (Hollis v. Dow Corning Corp., supra at paras. 20–22). The continuing duty also applies to unfavourable 
test results indicating the product is not performing as expected or results in an outcome contrary to the 
intended purpose (Brantford Engineering and Construction Ltd v. Underground Specialities Cambridge Inc, 
2014 ONSC 4726). Liability can also be based on a failure to notify users of the risk of the product perform-
ing defectively, or for failing to provide a critical safety rating for a potentially defective component of a 
product after the manufacturer gains the knowledge themselves (Hans v. Volvo Trucks North America, 2016 
BCSC 1155).

 1 In Quebec, the duty to warn is a subset of the Civil Code of Québec principles on general civil liability: arts. 1468, 
1469, 1473 CCQ.

 2 As discussed below, in Canada the duty to warn extends to component part manufacturers, suppliers, distributors 
and retailers. Unless stated otherwise or dictated by the context, references to “manufacturers” in the article include 
component part manufacturers, suppliers, distributors and retailers.
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Who Has a Duty to Warn?
In Canada, generally any party along the supply chain between a manufacturer and consumer may be found 
liable in negligence for a failure to warn consumers of product risks and dangers if it can be established that 
the party negligently performed its respective duties and that negligence caused or contributed to the plain-
tiff’s damages. It would also appear that lay person manufacturers of “homemade” devices may have a duty 
to warn in appropriate circumstances (Agar v. Weber, 2014 BCCA 297).

Distributors and Retailers

The duty to warn extends to distributors and retailers, which must warn users of the products they distribute 
or sell of the dangers associated with those products which the distributor or retailer knows or ought to know 
(Rivtow Marine Ltd. v. Washington Iron Works, [1974] S.C.R. 1189; Amin (Litigation Guardian of) v. Klirono-
mos , [1996] O.J. No. 826 at para. 28 (Gen. Div.); Lem v. Barotto Sports Ltd., [1976] A.J. No. 442, 1 A.R. 556 
(C.A.) at para. 22; Smithson v. Saskem Chemicals Ltd., [1985] S.J. No. 149 at para. 56 (Q.B.); Lumsden v. Barry 
Cordage Ltd., 2010 NSSC 30, 287 N.S.R. (2d) 175 at para. 37; Hutton v. General Motors of Canada Ltd., 2010 
ABQB 606, [2010] A.J. No. 1077 at para. 112).

The duty to warn extends to defective products that the distributor did not manufacture itself (McE-
voy v. Ford Motor Co, [1989] BCWLD 2317 (BCSC), aff’d [1992] 88 DLR (4th) 358 (CA)). The type of liability 
attributed to a distributor in this circumstance will likely arise from a distributor’s failure to warn of safety 
risks associated with the product itself.

The scope of the distributor’s or the retailer’s duty to warn may not be as stringent as that of the manu-
facturer. Retailers are generally not expected to open and inspect goods that are delivered to them for sale, or 
to know more about a product’s potential dangers than what the manufacturer communicates to them on the 
label or otherwise (Smithson v. Saskem Chemicals, supra; Lumsden v. Barry Cordage Ltd., supra). Distributors 
do, however, have a duty to ensure that a manufacturer’s instructions follow the product down the chain to 
the customer (Lumsden v. Barry Cordage Ltd., supra at para. 47).

Where a distributor or retailer has reason to suspect that a product that it sells poses a potential danger, it 
may have a duty to warn its customers of the possibility of danger or to investigate the danger with the manu-
facturer (see, e.g., Lavoie v. Poitras Gas & Oil Ltd., [1979] N.B.J. No. 33 (C.A.)). However, this may not be the case 
where the manufacturer’s warning is itself wholly sufficient (Lumsden v. Barry Cordage Ltd., supra at para. 41; 
Royal Canadian Legion, Branch No. 28 v. Britz (1987), 62 Sask. R. 225 (Q.B.)). Also, where the nature and extent 
of the danger of using the product is not obvious and a customer seeks reassurance from a merchant about the 
safety of the product, the merchant’s answer must not be misleading (Walford (Litigation Guardian of) v. Jacuzzi 
Canada Ltd., [2007] O.J. No. 4053 at para. 32 (C.A.), rev’g [2005] O.J. No. 1376 (Sup. Ct.)).

Consumer complaints of an issue will not necessarily constitute constructive knowledge of a defect or 
give rise to the duty to investigate and to warn on behalf of a distributor (see Mid-Park Construction (1995) 
Ltd v. Conbora Forming Inc, 2005 CarswellOnt 10110 at para. 30, affd 2006 CarswellOnt 3077).

Component Manufacturers and Sub-Manufacturers

The duty to warn in Canada also extends to a component manufacturer or sub-manufacturer whose product 
is incorporated into a larger product. This is an extension of the general principle that manufacturers and 
others owe a duty to warn to all those persons who are reasonably foreseeable as potentially being affected 
by the dangers or risks associated with their products (see, e.g., Giustini v. Poppa, [2007] O.J. No. 3142 (Sup. 
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Ct.); Furlan v. Shell Oil Co., 2000 BCCA 404, 77 B.C.L.R. (3d) 35; 376599 Alberta Inc. v. Tanshaw Products Inc., 
2005 ABQB 300, 6 B.L.R. (4th) 214; Art. 1468, para. 1 CCQ).

However, an exemption may apply where it is reasonably contemplated between the parties that the 
manufacturer of the end product will inspect the component before incorporating it into the end product and 
it is not feasible for the component manufacturer to provide a direct warning to the ultimate consumer. In 
such cases, a court may find that the duty to warn is satisfied by a full and complete warning to the interme-
diate manufacturer (Hollis v. Dow Corning Corp., supra). Furthermore, where the component supplier does 
not know to what use its components are being put, the scope of its duty to warn may be lower and may not 
extend to risks presented only by a particular, unknown use of the product (see Viridian v. Dresser Canada 
Inc., [2002] A.J. No. 937 at para. 52 (C.A.)). Additionally, where a component manufacturer can demonstrate 
that there was a reasonable probability of an examination that would reveal a defect prior to its use or its 
incorporation into another product, the component manufacturer may be able to absolve itself of liability 
entirely according to the principle of intermediate examination (see Viridian at para. 48; 376599 Alberta v. 
Tanshaw Products Inc, supra at para. 159).

A decision from British Columbia has considered whether the duty to warn may extend to independent 
consultants that advise manufacturers in the development of their product. In that case, the issue of a con-
sultant’s duty to warn was left open, as the court was ruling on a preliminary motion for summary judgment, 
and found that the determination of the consultant’s duty to warn the ultimate end user of the product would 
have to await a more complete factual record at trial. The consultant’s motion seeking summary judgment 
was therefore dismissed, and there have been no proceedings subsequently reported addressing the issue 
(Beazley v. Suzuki Motor Corp., 2008 BCSC 13, [2008] B.C.J. No. 9 at paras. 45–52).

Similar to situations involving component manufacturer or sub-manufacturer, a recent decision from 
Alberta held an engineering firm liable in part for failing to warn of certain, serious risks associated with 
a unique buried high-temperature pipeline the firm designed as part of the plaintiff’s oil sands operation. 
The defendant engineering firm was found to have learned of the importance of certain types of testing and 
mitigative techniques from experts the firm had consulted with, which it did not disclose to the plaintiff 
(see Canadian Natural Resources Ltd v. Wood Group Mustang (Canada) Inc, 2017 ABQB 106 at paras. 126-
131). This failure was a breach of the engineering firm’s duty to warn and duty to “clearly articulate the risks 
associated” with the high temperature pipeline (ibid. at para. 129). The plaintiff, however, was found to be 50 
percent contributorily negligent for failing to appreciate the design limits of the pipeline. A key consideration 
in this decision was the unprecedented nature of this particular type of pipeline, which heightened the onus 
on all parties involved to be more cognizant of unspecified risks and limitations of the design. The case is 
presently under appeal on other grounds.

Raw Materials Supplier

Unlike component and sub-component manufacturers, suppliers of raw materials to manufacturers generally 
do not have a duty to warn of dangers associated with the end product. The case of Harrington v. McGhan 
Nusil Corp. ([1999] B.C.J. No. 250 (C.A.)), was a class action proceeding for damages for injuries suffered from 
the use of breast implants. The plaintiff sought to appeal the dismissal against certain corporations that had 
supplied the silicone materials that were used in the manufacturing of the implants. In refusing to extend 
the time to appeal, the British Columbia Court of Appeal noted that no court had yet imposed a duty of care 
or a duty to warn on the supplier of a raw material to a manufacturer who fabricates a product for ultimate 



Product Liability: Warnings, Instructions, and Recalls    Canada: Pre-Sale   5

consumption. To impose such a duty to warn would, according to the Court of Appeal, require the seller to 
develop expertise regarding a multitude of different end products and to investigate the actual use of raw 
materials by manufacturers over whom the supplier has no control (ibid. at para. 16).

Gariepy v. Shell Oil Co. ([2002] O.J. No. 2766 (Sup. Ct.)), was a proposed class action against several manu-
facturers of a raw material used in plastic plumbing pipes that were manufactured by others for use in potable 
water systems. The pipe manufactured from the defendants’ raw material was prone to leak causing damage 
to itself and to the homes in which it was being used. The plaintiffs alleged that the various defendants were 
negligent in failing to adequately test their products and in failing to properly warn class members of the lim-
itations of using plumbing systems with pipe fabricated from the defendants’ raw material. The Court distin-
guished between the scenario in which a raw material or component manufacturer’s product is incorporated 
into the final product in a manner that causes the final product to be dangerous, and the scenario in which the 
raw material or component is dangerous in and of itself, regardless of the design or manner of incorporation 
into the final product. In the first instance, it is the design of the product that causes the danger that necessi-
tates a warning, but in the latter instance, the raw material or component itself causes the danger. This case 
suggests that a duty to warn may exist in the latter circumstance, but not the former (ibid. at paras. 29–31).

A similar conclusion was reached in 376599 Alberta Inc v. Tanshaw Products Inc. (supra), which involved 
a nightclub foam party in which guests suffered skin and eye irritation as a result of the bubbles that were 
poured over them. Among the defendants was a supplier to the company that had manufactured the foam, 
which argued that it had simply provided a “component part of final foam product” and did not have a duty 
to warn. However, the Court found that the defendant foam manufacturer could not rely on the fact that it 
had merely supplied a component, because its product was not “sufficiently different from what was intended 
to reach the final customer” (ibid. at paras. 155–166). That is, it was the product itself—the foam—that 
caused the harm.

In what could be seen as an analogous situation, a recent decision of the Ontario Court of Appeal in the 
class action context considered whether a duty of care was owed from a supplier of ready-to-eat meats to the 
vendor, a submarine sandwich shop. The case arose after certain ready-to-eat meats were found to contain 
listeria which caused an outbreak of listeriosis in Canada. Ultimately, as a result of this outbreak, 22 people died 
and 57 people became seriously ill. However, there was no evidence of any harm to customers of the submarine 
sandwich chain. The plaintiff—a franchisee of the submarine sandwich shop—alleged that it and other mem-
bers of the proposed class suffered economic losses caused by the supplier’s breach of its duty to manufacture 
and provide a product fit for human consumption, which included a duty to warn when a product that is not 
inherently dangerous becomes dangerous. The Ontario Court of Appeal found the plaintiff franchisee locations 
could not recover for pure economic loss due to reputational harm from the defendant meat supplier, as the de-
fendant supplier only owed a duty to provide a safe product to the franchisee’s customers, and not the franchisee 
itself. The franchisee’s loss could not be said to be reasonably foreseeable and therefore the defendant supplier 
could not be found liable (1688782 Ontario Inc. v. Maple Leaf Foods, 2018 ONCA 407 at para. 84). The case would 
appear to deny any duty at large to protect the reputation of someone within the supply chain.

Employers

As discussed in detail below, in Canada the learned intermediary principle allows manufacturers to dis-
charge their duty to warn consumers by providing a warning to a learned intermediary in the appropriate 
circumstances. It is conceivable that, in some circumstances, an employer could constitute a learned inter-
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mediary, for example, where employees are reliant on the employer for instruction regarding the product 
and a direct warning from the manufacturer is not feasible. In such cases, the manufacturer may be able to 
“delegate” the duty to warn users of its products to an employer, assuming that the manufacturer provides a 
sufficient warning to the employer.

However, there is no express authority to support delegation of the duty to warn to third parties beyond 
this doctrine. Manufacturers generally owe a duty to warn the ultimate user, regardless of the presence of an 
intermediate purchaser such as an employer. This is an extension of the principle that the manufacturer owes 
a duty to all those who are reasonably foreseeable as potentially affected by a dangerous product.

Tabrizi v. Whallon Machine Inc. ([1996] B.C.J. No. 1212 (S.C.)) arose out of an industrial accident in 
which the plaintiff was crushed by a piece of hydraulic palletizing equipment. The Court determined that 
although “workplace training and interaction with potential users may not be the [manufacturer’s] main 
function, the defendant had a duty to warn of the inherent dangers of the product.” The Court found that the 
manufacturer failed to communicate the dangers associated with the machine to the employee effectively, 
and thus failed to discharge its duty to warn (ibid. at paras. 69–70).

The actions of the employer in the face of warnings from a manufacturer are also relevant. An employer 
has a duty to take reasonable care to ensure that any necessary warnings and/or instructions are provided to 
employees, if required for the safe use of products utilized in the course of employment (Canadian Northern 
Railway v. Anderson (1911), 45 S.C.R. 355). Consequently, where the employer has failed to communicate a 
necessary warning to its employees or otherwise contributed to the circumstances that resulted in injury, 
it may decrease the liability of the manufacturer.3 In Tabrizi (supra), the manufacturer was only found 30 
percent liable for the plaintiff’s injuries, as there were other factors, including a finding that the employer 
was likely negligent in failing to train and supervise employees adequately. The manufacturer also alleged 
that the employer painted over two warnings on the machine prior to the accident. Had such allegations been 
proven at trial, the liability of the manufacturer likely would have been decreased further.

Similarly, in Deshane v. Deere & Co. ((1993), 15 O.R (3d) 225 (C.A.)), both the manufacturer and 
employer were found liable in negligence after the plaintiff was injured when he fell into a harvester. The 
Ontario Court of Appeal adjusted the apportionment of liability between the manufacturer and employer to 
reflect its finding that the employer was predominantly responsible for the accident, as it failed to install the 
harvester safely, failed to establish and enforce appropriate safety guidelines for workers properly, failed to 

 3  In Canada, the principle of joint and several liability generally applies to tortfeasors. In situations where an 
employer may be partially or wholly responsible for the damages suffered by an employee, it is important to ensure 
that the employer is also made a party to the action, where permissible, to avoid being held liable for 100 percent of 
the plaintiff’s damages despite only being partially responsible. In some circumstances, provincial workplace safety 
and insurance legislation—such as Ontario’s Workplace Safety and Insurance Act, 1997, S.O. 1997, c. 16, Sch. A, and 
British Columbia’s Workers Compensation Act, R.S.B.C. 1996, c. 492—preclude an action against employers covered 
by the legislation. However, such legislation also generally includes a provision that allows a court to determine the 
portion of an employee’s loss or damage that was caused by the negligence of the employer, and reduce the recovery 
of the employee vis-à-vis other tortfeasors, even though the employer is not a party to the action. Additionally, in 
British Columbia, joint and several liability will not be applied if it can be shown that the plaintiff has been con-
tributorily negligent. In such cases, the proportionate liability principle is applied, and the liability of the manu-
facture will be reduced proportionately by the negligence of the plaintiff and other parties: see British Columbia’s 
Negligence Act, R.S.B.C, c. 333, s. 4.
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enforce the manufacturer’s safety warnings regarding the operation of the harvester and modified the har-
vester in an unauthorized and unsafe manner.

Was the Warning or Instruction Adequate?
There is a heavy onus on manufacturers to provide clear and complete warnings to consumers that disclose all 
current information concerning the risks and dangers that are inherent in the use of their products. The ade-
quacy of a warning must be assessed in light of the rationale for the duty to warn, which is the need to correct the 
knowledge imbalance between manufacturers and consumers (i.e. relationship of reliance with consumer). This 
serves to alert consumers to the dangers of a product, and allows them to make informed decisions concerning 
the use of that product. Consequently, warnings must be sufficiently detailed and explicit to give consumers a full 
indication of the dangers and risks that arise from the use of a product. The explicitness of the warning required 
increases with the severity of the danger likely to be encountered in the ordinary use of the product.

Factors to Consider

Where there is significant risk of serious harm associated with a product, the warning must be detailed and 
give the user a full indication of each of the specific dangers arising from the use of the product. The Supreme 
Court of Canada in Hollis elucidated that in practice this means that “[a]ll warnings must be reasonably 
communicated, and must clearly describe any specific dangers that arise from the ordinary use of the prod-
uct” (Hollis, supra at para. 20). The general rule is that as the inherent danger of the product increases, so to 
must the explicitness and comprehensiveness of the warning (Lambert v. Lastoplex Chemicals, supra at para. 
12). Specifically, the warning should indicate the probability of danger, the gravity of the probable conse-
quences, and describe how that undesirable outcome is likely to occur (ibid.). For example, medical devices, 
drugs and other products that are ingested, consumed or otherwise placed in the body are subject to a very 
high standard and require detailed warnings. Conversely, where a product has very low degree of risk associ-
ated with it, a less detailed warning may be adequate.

The recent British Columbia case of Hans v. Volvo Trucks North America (supra) considered a heightened 
duty to warn in matters involving critical safety elements of a product. The plaintiffs in this case were a hus-
band and wife who worked together as long-haul truck drivers. It was alleged that the truck manufacturer 
was negligent in designing, manufacturing and installing a critical cab positive terminal electrical connec-
tion in the truck, the failure of which caused the shutdown of the electrical system and the resulting accident. 
Evidence at trial indicated that the truck manufacturer was aware that when trucks of this particular model 
were assembled, a critical piece of hardware supplied by a particular supplier had not always been in compli-
ance with the truck manufacturer’s specifications. The conclusion that the truck manufacturer had breached 
its duty to warn turned, in part, on the finding that it had failed to classify components of the electrical sys-
tem as critically important, so as to warn that special attention was needed in their installation.

Conspicuousness of the Message

Warnings must be reasonably communicated to the consumer. A warning must be clearly presented to the 
consumer, and optimally should be printed on the product’s label. If the warning is only contained in a 
brochure, manual or other documentation that accompanies the product, the warning may not come to the 
user’s attention, and the manufacturer may be found liable for a failure to warn (see, e.g., Nicholson v. John 
Deere Ltd., supra).
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A warning should also be arresting and impose on the user’s attention in a manner commensurate with 
the level of risk and likelihood of injury associated with the product. The visual characteristics of the warn-
ing, including the size, colour(s) and design of the text and the warning label as a whole, will be taken into 
account in determining whether a warning is adequate. The warnings on competing similar products may be 
considered as evidence of the sufficiency of a particular warning. Canadian courts have considered the warn-
ings given in other countries when determining the adequacy of a warning given in Canada, and will look for 
consistency absent a logical explanation for any variation, such as differences in the way the product is used 
in Canada (see, e.g., Buchan v. Ortho Pharmaceutical (Canada) Ltd. (1986), 54 O.R. (2d) 92 at paras. 42–53 
and 56 (C.A.)). Ultimately, a warning will be considered adequate if, considering all of the circumstances, 
it was sufficient to alert a reasonable user to the extent and nature of the risk, as well as the precautions 
required (Lambert v. Lastoplex Chemicals Co., supra; Nicholson v. John Deere Ltd., supra; Walford (Litigation 
Guardian of) v. Jacuzzi Canada Ltd., [2005] O.J. No. 1376 (Sup. Ct.), rev’d on other grounds [2007] O.J. No. 
4053 (C.A.); LeBlanc v. Marson Canada Inc., [1995] N.S.J No. 140 (S.C.), aff’d [1995] N.S.J. No. 509 (C.A.)).

Canadian courts are not adverse to granting summary judgment in class actions where the evidence 
presented is sufficiently complete to allow the relevant factual determinations to be made regarding the suffi-
ciency of a product’s warning. In Player Estate v. Janssen-Ortho Inc. (2014 BCSC 1122), an action was brought 
against the manufacturer and distributor of transdermal fentanyl patches, a strong opioid painkiller only 
available under the supervision of a physician, for a failure to warn of dangers associated with consuming 
the drug. The Court granted summary judgment to the defendant, after finding that the warning contained 
“clear, complete and current” information. The court concluded the “clear, accurate and understandable 
warnings” satisfied the defendant’s duty to warn and therefore they were not liable (ibid. at para. 229).

Who Do You Have to Warn?

Learned Intermediary

The learned intermediary rule is an exception to the general requirement that manufacturers must warn 
consumers and users directly of the risks associated with use of products. When it applies, it allows manu-
facturers to discharge their duty to warn consumers by warning a learned intermediary. The learned inter-
mediary rule may apply where either: (1) the product is highly technical in nature and intended to be used 
only under the supervision of an expert, such as a doctor; or (2) the nature of the product is such that the 
consumer will not realistically receive a direct warning from the manufacturer prior to use, and an interme-
diate inspection of the product is anticipated or the consumer places primary reliance on the judgment of the 
learned intermediary, and not the manufacturer.

The underlying legal theory is that in certain circumstances, the consumer places primary reliance on 
the knowledge and judgment of a learned intermediary and not on the manufacturer of the product; accord-
ingly, the manufacturer satisfies their duty to warn by adequately warning the learned intermediary of the 
risks inherent in the use of the product, and the learned intermediary is in turn responsible for advising the 
consumer (Parker v. Pfizer Canada, 2012 ONSC 3681 (Ont. S.C.J.) at para. 63).

In Canada, the learned intermediary doctrine is applicable in many contexts, not only medical prod-
ucts. In the context of drugs and medical devices, the doctrine has been held to apply to implanted medical 
devices, where neither the device nor the packaging are placed in the hands of the ultimate consumer prior to 
use, and to prescription drugs, where the patient places primary reliance for information on the judgment of 
the doctor and not the manufacturer (Hollis v. Dow Corning Corp., supra).
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The learned intermediary doctrine presumes that the intermediary is fully apprised of the risks. Accord-
ingly, in order to invoke and rely on the doctrine and satisfy the duty to warn through an intermediary, a 
manufacturer must provide sufficient information regarding the risks inherent in the use of the product to 
the intermediary so that his or her knowledge “approximates the knowledge of the manufacturer” (Hollis v. 
Dow Corning Corp., supra at para. 29; see also Goodridge v. Pfizer Canada, 2010 ONSC 1095, 101 O.R. (3d) 202 
at para. 85 (Sup. Ct.)).

To satisfy the doctrine, the manufacturer may need to provide more information to the intermediary 
than might otherwise be required to the end consumer of the product. In Hollis v. Dow Corning Corp. (supra), 
the Supreme Court of Canada found that the defendant manufacturer of breast implants should have been 
more forthcoming with information regarding reports of unexplained ruptures of breast implants during the 
relevant period. Even though the defendant manufacturer argued that the number of unexplained ruptures 
was statistically small and it had not reached conclusions regarding the cause of those ruptures, the Supreme 
Court found that the manufacturer had an obligation to take into account the seriousness of the risk posed 
to a consumer by a potential rupture, and to have advised physicians that unexplained ruptures had been 
reported (ibid. at para. 41). Manufacturers are considered to be experts in their field, and as a result, have a 
continuing duty to keep abreast of scientific developments and to communicate that information to inter-
mediaries. Further, manufacturers cannot rely on other sources to inform the intermediary of the risks. In 
order to invoke the learned intermediary doctrine, and avoid having liability determined solely on the basis 
of information provided to the end user (if any), a manufacturer must actually warn the intermediary rather 
than rely on his or her independent knowledge (Buchan v. Ortho Pharmaceuticals (Canada) Ltd., supra).

In Canada, if a manufacturer fails to provide sufficient information to the learned intermediary, the 
injured plaintiff may be able to recover from the manufacturer, regardless of whether the intermediary would 
have conveyed the information to the plaintiff even if an adequate warning had been given. Ordinarily, even 
if a manufacturer has failed to provide the consumer with an adequate warning pertaining to the dangers 
associated with a product, the manufacturer may still avoid liability if it can demonstrate that an adequate 
warning would not have been adhered to even if one had been provided. However, the Supreme Court of 
Canada held in Hollis v. Dow Corning Corp. (supra) that even if a manufacturer could prove that the interme-
diary probably would not have passed on the warning, it in no way absolves the manufacturer from liability 
“except in cases where some extraneous conduct by the [intermediary] would have made the failure to give 
adequate warning irrelevant.” The Supreme Court did not explain what “extraneous conduct” would have 
absolved the manufacturer, but presumably some positive action by the doctor, such as a misrepresentation, 
rather than merely failing to convey the warning, would meet that requirement.

Even where a manufacturer gives a warning to a learned intermediary, there are circumstances where it 
has been suggested that a court may not apply the doctrine, particularly if it was also feasible to give a direct 
warning or if the consumer is not placing primary reliance on the judgment of the learned intermediary. 
For example, some courts have expressed the view, in obiter, that there is a very specific exception to the 
learned intermediary rule in Canada with respect to oral contraceptives. In Buchan v. Ortho Pharmaceutical 
(Canada) Ltd. (supra), while the Ontario Court of Appeal held that the learned intermediary rule applied to 
oral contraceptives, it also stated in obiter that “the rationale underlying the learned intermediary rule […] 
does not hold up in the case of oral contraceptives,” as manufacturers of this drug “should be obliged to sat-
isfy the general common law duty to warn the ultimate consumer as well as prescribing physicians” (ibid. at 
paras. 25–26 and 82). The court determined that oral contraceptives were significantly different from other 
prescription drugs in that: 1) there is heightened participation of patients in decisions relating to use of oral 
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contraceptives; 2) there are significant risks associated with use; 3) it is feasible to have direct warnings from 
the manufacturer to the user; 4) there is limited participation of the physician in supervising the drug; and 5) 
there is a possibility that oral communications between physicians and consumers may be insufficient. Man-
ufacturers of drugs that have similar characteristics as those enunciated by the Court of Appeal in Buchan, 
supra, may find it more difficult to rely on the learned intermediary rule to discharge the duty to warn; how-
ever, this issue has yet to be directly litigated with a full evidentiary record on the reasons why the doctrine 
should apply to all prescription medications.

In Hollis v. Dow Corning Corp.(supra), the Supreme Court of Canada noted that neither breast implants 
nor their packaging are put into the hands of the ultimate consumer for inspection and that it is the surgeon, 
rather than the consumer, who is in the best position to read any warnings from the manufacturer contained 
on or in the product packaging. The Court stated that breast implants are analogous to prescription drugs, 
as the patient places primary reliance for information on the physician. The Court also distinguished breast 
implants from oral contraceptives, noting that direct warnings are simply not feasible, given the need for the 
intervention of a physician (Hollis v. Dow Corning Corp., supra at para. 31).

Sophisticated Users

A warning may not be necessary if the product is designed to be used exclusively by skilled persons. A manu-
facturer or supplier of a product will not be liable for a failure to warn if the consumer has so much knowledge 
about the product that it negates reasonable reliance on the manufacturer to warn. In other words, if a reason-
able person would conclude that the consumer fully appreciated and willingly assumed the risk posed by the 
use of the product, no liability would accrue. Thus, where a plaintiff is a sophisticated user who possesses as 
much specialized information about the product as the manufacturer or supplier and knows of the risk, the 
manufacturer or supplier may not be found liable, either on the basis of voluntary assumption of risk, or that 
there was a lack of causation. (Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., supra; Lam-
bert v. Lastoplex Chemicals Co., supra; Holowaty v. Bourgault Industries Ltd., 2007 SKQB 2, [2007] S.J. No. 40 
(Q.B.); Austin v. 3M Canada Ltd. (1974), 7 O.R. (2d) 200 (County Ct.); Dura-Lite Heat Transfer Products Ltd. v. 
CEDA Environmental Services, 2008 ABQB 494, 453 A.R. 362, aff’d 2010 ABCA 12, 469 A.R. 350).

Is It Always Necessary to Warn?

Obvious Dangers

As discussed, in Canada it is necessary to warn about commonly known dangers, but there is no duty to 
warn of obvious dangers and risks that are so apparent that anyone would be aware of them. Manufactur-
ers and others are not liable for failing to warn of dangers that are known to the user, obvious to a user, or 
so commonly known that it can reasonably be assumed that the user will be familiar with them (see, e.g., 
Resurfice Corp. v. Hanke, [2007] 1 S.C.R. 333). Some examples include a sharp knife or the effect of high volt-
age electricity on a person.

In Deshane v. Deere & Co. (supra), the plaintiff was severely injured when he fell into the exposed feed 
rolls of a forage harvester, which was used by his employer to convert corn cobs and husks into edible silage 
for cattle feed. The evidence presented at trial established that the danger posed by the harvester was obvious 
to anyone who looked at the machine, and was known to the plaintiff and his employer. In denying recovery 
to the plaintiff, the Ontario Court of Appeal explained that “the law does not impose a duty to warn of a dan-
ger which is so obvious and apparent that anyone would be aware of it. Thus, the manufacturer of a butcher 
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knife is not under a legal duty to warn consumers that the butcher knife may cut flesh.” Essentially, the 
Court of Appeal held that a manufacturer is not liable for not telling the consumer what they can reasonably 
be expected to already know, and in this particular case, the danger was both obvious to the plaintiff and 
known to him, relieving the manufacturer from a duty to warn (ibid. at para. 55). (See also Schulz v. Leeside 
Developments Ltd. (1978), 90 D.L.R. (3d) 98 (B.C.C.A.), leave to appeal to S.C.C. denied, 90 D.L.R. (3d) 98n; 
Godin v. Wilson Laboratories Inc. (1994), 145 N.B.R. (2d) 29 (Q.B.); Rozenhart v. Skier’s Sport Shop (Edmon-
ton) Ltd., 2002 ABQB 509, 12 Alta. L.R. (4th) 263, aff’d 2004 ABCA 172, 348 A.R. 358; Kirby v. Canadian Tire 
Corp. (1989), 57 Man. R. (2d) 207 (Q.B.); Létourneau c. Impérial Tobacco Ltée (1998), 162 D.L.R (4th) 734 
(Qc. C.S. pét. cré.); Dura-Lite Heat Transfer Products Ltd. v. CEDA Environmental Services, supra; Dickson v. 
Broan-Nuton Canada Inc., [2007] O.J. No. 5114 at paras. 26–36 (Sup. Ct.), aff’d 2008 ONCA 734, [2008] O.J. 
No. 4197).

The analysis of whether a manufacturer can rely on obvious dangers to absolve them of liability varies 
depending upon the individual user and is a fact-specific inquiry. For example, in Coady v. Burton Canada 
Co (2013 NSCA 95), the 16 year old plaintiff was severely injured in a snowboarding accident while using 
a demo snowboard manufactured by the defendant. It was alleged that the mountain resort as well as the 
snowboard manufacturer were negligent in failing to maintain the site and by enticing the plaintiff to borrow 
a professional snowboard without doing anything to verify his age, experience or ability on the hill.

The defendants brought a motion for summary judgment seeking to have the claim dismissed. It was 
argued by the snowboard manufacturer that the plaintiff was an experienced and accomplished snow-
boarder, and so it had no duty to warn him about the nature and potential dangers associated with the use 
of its snowboard. The summary judgment motion was dismissed at first instance, on the basis that there 
was a genuine issue for trial requiring a full record. The Court of Appeal upheld that decision, adopting the 
motions judge’s finding that there was evidence supporting a duty “to warn a snowboarder, particularly a 
snowboarder under the age of 18, of the inherent risks of snowboarding and of the use of an unfamiliar high-
end board” (ibid. at para. 50). There were additional complex issues related to the alleged negligence by the 
snowboard manufacturer and mountain resort which further required a full trial on the merits. However, 
the decision does reflect the specific factual inquiry required in such cases to address a manufacturer’s duty 
to warn.

As demonstrated by Coady v. Burton Canada Co (supra), what is an “obvious danger” varies depending 
on the user and the facts of each particular case. For example, because a child and an adult have different 
capacities to appreciate risks, a risk that is obvious to an adult may not be obvious to a child. In order to 
determine whether a risk is reasonably obvious to a child, the age, intelligence and the experience of that 
child should be taken into account (Amin (Litigation Guardian of) v. Kilronomos, supra). Other factors, such 
as one’s education, employment and life circumstances, may also be relevant in any particular situation.

In any event, all Canadian provinces have statutes that generally require the application of principles 
of contributory negligence and joint and several liability in determining the liability of a manufacturer for 
an alleged failure to warn. Consequently, a Canadian court may apportion liability between a plaintiff and 
a manufacturer, rather than finding that the danger was so obvious that no warning at all was necessary. 
For example, in Tabrizi v. Whallon Machine Inc., supra, the plaintiff attempted to repair a hydraulic pallet-
izing machine without stopping the production line and was crushed as the machine’s moving parts cycled 
towards her and eliminated the space she had entered to perform the repair. The Court determined that there 
was “no dispute” that the plaintiff knew, or ought to have known, that she was risking serious injury with her 
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actions and that she only had a few seconds to move out of the way. The court noted that “unfortunately she 
did not heed the obvious danger as is so often the case with workers who become intimately familiar with the 
routine hazards of their work environment.” Rather than finding that there was no duty to warn of the obvi-
ous danger, the Court apportioned liability between the plaintiff and the defendant designer, manufacturer 
and distributor of the machine, which was found to be 30 percent liable for failing to warn the plaintiff of the 
dangers associated with entering a space where she could be crushed (Tabrizi v. Whallon Machine Inc., supra 
at paras. 71–80).

Inherently Dangerous Products

Where a product is unavoidably dangerous, and the risk of harm is high, the duty to warn will likely be more 
onerous. Even where there is an unavoidable risk to a very small percentage of users, there is a correspondingly 
high duty to warn the user of that danger (Hollis v. Dow Corning Corp., supra; Buchan v. Ortho Pharmaceutical 
(Canada) Ltd., supra). There is no authority to suggest that the duty to warn does not exist for unavoidably 
dangerous products, provided that the user is unaware of the risk—to the contrary, the higher the degree of 
risk or danger, the higher the standard of care for a manufacturer’s duty to warn. However, where an inher-
ently dangerous product is so unsafe that the danger is arguably obvious, it may decrease or negate the liability 
of a manufacturer for a failure to warn users of the risk (see, e.g., Deshane v. Deere & Co., supra).

Is There a Heeding Presumption in Canada?
Consumers have a duty to read and heed warnings and instructions provided by the manufacturer and 
others (Walford v. Jacuzzi Canada (Sup. Ct.), supra at para. 125, rev’d 2007 ONCA 729, leave to appeal to 
S.C.C. refused, 253 O.A.C. 396). Where a consumer fails to read a warning, or upon reading it, fails to heed 
the warning or to follow instructions, a court may find that the plaintiff was the author of his or her own 
misfortune (see, e.g., Lem v. Barotto Sports Ltd., supra). However, courts may consider the effectiveness of the 
warning and any marketing activities of the manufacturer that might tend to negate a warning in assessing 
its adequacy and whether it should have been heeded. For example, in Buchan v. Ortho Pharmaceutical (Can-
ada) Ltd., supra at para. 18, the Ontario Court of Appeal stated that a warning should not be neutralized or 
negated by “collateral efforts” on the part of the manufacturer.

If a defendant manufacturer can establish that the plaintiff would not have heeded the warning, even 
if an adequate warning had been provided, it may not be found liable for its failure to warn of a danger 
associated with its product. Normally, an objective test is applied to the issue of causation in Canadian tort 
law. However, the Supreme Court of Canada held in Hollis v. Dow Corning Corp., supra, that a subjective 
test was to be applied to the question of causation in that case (which involved silicone breast implants) and 
other cases of that nature. The Court cited the decision of the Ontario Court of Appeal in Buchan v. Ortho 
Pharmaceuticals (Canada) Ltd, supra, which found that the objective test or a modified objective test “is 
inappropriate to products liability cases” (ibid. at para. 73). The decisions in both Hollis and Buchan refer to 
the subjective test for causation as applying to product liability cases without any express limitation, but both 
of the decisions concerned the duty to warn in the context of medical products. It remains to be determined 
whether the subjective test applies to the question of causation in all product liability cases.

Where a subjective test is applied to causation, the trier of fact must consider whether this specific plain-
tiff would have heeded an adequate warning if one had been given. It need not be proven that a reasonable 
person would have heeded the warning. The plaintiff need only prove that he or she would not have used the 
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product or would have acted differently if given an adequate warning. As discussed earlier, in cases dealing 
with drugs and medical devices, a defendant manufacturer faces a particularly challenging task in respond-
ing to a plaintiff’s subjective assertions that, if adequately warned, he or she would not have used the defen-
dant’s product.

The case of Stilwell v. World Kitchen Inc. (2014 ONCA 770) is an example of where a lack of evidence to 
support a finding that an alleged failure to adequately warn caused or contributed to an incident—that some-
one would have acted differently had they been warned of the potential danger—may not defeat a claim. In 
Stilwell the plaintiff was washing a glass dutch oven in his kitchen sink when the pot shattered in his hands, 
resulting in severe injuries to his wrist. It was argued on appeal (this was a jury trial), that a more compre-
hensive warning would not have altered the behavior of the plaintiff, whose evidence was that he had never 
read the warnings provided with the product. While the court recognized that there “was no direct evidence 
as to how the plaintiffs would have acted had an adequate warning been given,” it was up to the jury to “make 
inferences” that the plaintiff would have acted differently with an adequate warning (ibid. at para. 49).

That being said, manufacturers have been able to avoid liability in other cases where reckless conduct or 
disregard of other warnings by the plaintiff were established. For example, in Stiles v. Beckett ([1993] B.C.J. 
No. 3 (S.C.), aff’d [1996] B.C.J. No. 19 (C.A.), leave to appeal to S.C.C. refused, [1996] S.C.C.A. No. 119), the 
plaintiff was thrown from his all-terrain vehicle, rendering him a paraplegic. The court found the defendant 
manufacturer was not liable for its failure to warn the plaintiff of the risks associated with using the vehicle 
in “rough and unfamiliar” terrain, because it determined that any such warning would have gone unheeded. 
This finding was largely influenced by the plaintiff’s failure to follow the other warnings that had been pro-
vided, such as the caution to wear a helmet and to read the owner’s manual.

What Defenses Are Available?

Causation as a Defense

If the failure to warn the plaintiff adequately of the dangers associated with a product did not cause the harm 
suffered, the defendant manufacturer, supplier, distributor or retailer will not be liable, because the plaintiff’s 
actions would not have been different even if an adequate warning had been provided (see, e.g., Amin (Litiga-
tion Guardian of) v. Klironomos, supra; and Stiles v. Beckett, supra).

The Supreme Court of Canada affirmed, in Clements (Litigation Guardian of) v. Clements (2012 SCC 32), 
that the test for causation is generally the “but for” test: on a balance of probabilities, would the plaintiff have 
suffered harm but for the conduct of the defendant? The plaintiff must demonstrate that the defendant’s neg-
ligence was necessary to create the loss. In the context of an alleged failure to warn, the plaintiff must estab-
lish that he or she would not have used the product or would not have used the product in the same manner 
that caused harm, but for the defendant’s failure to warn of the risks or dangers associated with the product 
(see, e.g., Walford v. Jacuzzi Canada (C.A.), supra at paras. 61–62). If the plaintiff can show this, contributory 
negligence may nonetheless still be apportioned.

In special circumstances, Canadian courts have recognized that there are exceptions when the basic “but 
for” test does not apply, and have applied a “material contribution” test instead. The specific circumstances 
for applying the “material contribution” test rather than the “but for” test were clarified by the Supreme 
Court in Clements (Litigation guardian of) v. Clements, supra. The Court reiterated there were two exceptions 
to the general rule requiring the application of the “but for” test, where:
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(1) The plaintiff has established that his or her loss would not have occurred “but for” the negligence of 
two or more tortfeasors, each possibly in fact responsible for the loss; and

(2) The plaintiff, through no fault of his or her own, is unable to show that any one of the possible tort-
feasors in fact was the necessary or “but for” cause of his or her injury, because each can point to 
one another as the possible “but for” cause of the injury, defeating a finding of causation on a bal-
ance of probabilities against anyone (Clements at para. 46).

The second exception encompasses instances where there may be an intervening event or cause which 
renders it impossible to prove what a particular party in the causal chain would have done differently had 
another party not committed a negligent act or omission (see e.g. Walker Estate v. York Finch General Hospi-
tal, [2001] 1 S.C.R. 647, where the Supreme Court indicated in obiter that the material contribution test could 
be used where it was impossible to prove that the donor whose tainted blood infected the plaintiff would not 
have given blood if the defendant had properly warned him against donating blood).

The Ontario Superior Court recently drew a distinction between scientific and legal causation, observ-
ing that the two are not inevitably the same standard (Wise v. Abbott Laboratories, 2016 ONSC 7275). The 
legal construct of causation is a less stringent test, depending on whether it can be concluded, on a balance 
of probabilities, that “but for” an action or inaction, the loss would not have occurred. In contrast, scien-
tific principles of causation are more nuanced and complex, and are not required to be satisfied in order to 
ground liability. There is no requirement that the plaintiff adduce scientific proof of a defendant’s precise 
contribution to the loss in order to establish causation in law (i.e. legal causation) and corresponding liability.

The court in Wise v. Abbott Laboratories (ibid.) further explained the difference between “causation” 
and “association,” and that demonstrating the latter may not result in liability. In Wise, the plaintiffs alleged 
an androgen gel manufactured by the defendants resulted in an increased risk of serious cardiovascular 
events. On a motion for summary judgment brought by the defendants, the plaintiffs successfully established 
an “association” between the gel and the harmful outcomes: i.e. that the gel and the serious cardiovascular 
events occurred together more frequently than one would expect by chance (ibid. at para. 117). The Court 
held, however, that proving association alone is insufficient to prove causation, as it only demonstrates “the 
possibility of a possibility” (ibid. at para. 13). The Court granted summary judgment for the defendant.

Notably, however, the Court did leave open the possibility for situations where proof of an association 
between a product and an undesirable event could result in a duty to warn (ibid. at para. 17). By way of exam-
ple, the Court noted that evidence of an association between a drug and an adverse medical condition such as 
an adverse event report could trigger a regulator to require updated or new warnings on an already approved 
product (ibid. at para. 376). Accordingly, a manufacturer with knowledge of a correlation (or association) 
between negative health effects and usage of their product may be under a duty to warn of that association.

In Quebec, the test for causation is slightly different. Article 1469 of the Civil Code of Québec provides 
that the plaintiff must prove that there was a danger associated with the product, or that there is a causal link 
between a safety defect and sustained damages. The plaintiff can prove the causal relationship between the 
damage and the alleged danger or safety defect by presenting facts to the court that establish, on an objective 
test, the connection between the danger or defect at issue and the normal anticipated safety of a product of 
the same nature. (Camirand c. Baldor Electric Company, 2010 QCCS 2621, aff’d 2012 QCCA 1004; Jean-Louis 
Baudouin, Patrice Deslauriers & Benoit Moore, La Responsabilité Civile, vol 2, 8th ed. (Cowansville, Que.: 
Les Éditions Yvon Blais, 2014) at 388-389).
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Lack of Knowledge of the Danger

A defendant manufacturer, supplier, distributor or retailer will not be liable for its failure to warn of the risks 
associated with a product if it neither knew nor ought not to have known of the risks itself. Obviously, a man-
ufacturer cannot be expected to warn, and thus cannot be liable for a failure to warn, of hazards that are not 
known to exist or of which it could not reasonably have been aware. (Rivtow Marine Ltd. v. Washington Iron 
Works, supra; Philippot v. Murphy, [1987] B.C.J. No. 530 (C.A.); Double Bar L Ranching Ltd. v. Bayvet Corp., 
[1996] S.J. No. 656 (C.A.), leave to appeal to S.C.C. refused, [1996] S.C.C.A. No. 623; Guimond Estate v. Fiber-
glas Canada Inc. (1999), 207 N.B.R. (2d) 355 (Q.B.), aff’d (1999), 221 N.B.R. (2d) 118 (C.A.); art. 1473, para. 2 
C.C.Q.).

This proposition is likely to apply equally to lay person manufacturers of “homemade” devices. In Agar 
v. Weber (2014 BCCA 297), the British Columbia Court of Appeal overturned the trial judge’s finding that the 
defendant’s homemade crab-shelling device contained an “unusual danger”, a concealed sharp edge, which 
the defendant had failed to warn about, thus rendering him liable. The Court’s finding largely turned on the 
fact that the defendant had not intended to create a sharp edge; that he had tested the device prior to install-
ing it to ensure it was not sharp; and that crab shelling devices generally do not require a sharp edge. The 
Court characterized the resulting injury as “a most unfortunate accident” (ibid. at para. 60).

However, a lack of actual knowledge will not necessarily absolve a manufacturer of liability, as a man-
ufacturer can be imputed with constructive knowledge. In Smithson v. Saskem Chemicals Ltd., supra, the 
plaintiff claimed for the injuries she suffered when she mixed two incompatible commercial drain cleaners 
and they exploded. The labels on the respective drain cleaners did not adequately warn of the dangers of 
mixing the two products. While the retailers of the drain cleaners were not found liable, on the basis that 
they could not have been expected to know more information than was provided by the manufacturers on 
the label, the Court found the manufacturers liable to the plaintiff. While neither of the defendant manufac-
turers was aware of the potential reaction of mixing the two drain cleaners, the trial judge found that it was 
a foreseeable risk: “They should have realized that the possibility of these two chemicals being mixed by an 
unsuspecting consumer was very real” (Smithson v. Saskem Chemicals Ltd., supra at para. 16).

Further, the manufacturer is considered to be an expert in its field and has a continuing duty to keep 
informed of scientific developments that are relevant to its product, and to communicate that information to 
consumers and users if necessary. This is particularly true for manufacturers of drugs and medical devices, 
but is applicable to other products as well (Hollis v. Dow Corning Corp., supra; see also Ruegger v. Shell Oil 
Co. of Canada Ltd., [1964] 1 O.R. 88 (H.C.)). For example, upon learning of unfavourable test results with 
respect to copper pipes (i.e. the pipes absorbed the chlorine from the water, where the chlorine was intended 
to destroy harmful pathogens in the water), a manufacturer was found liable for failing to warn of this newly 
gained knowledge (Brantford Engineering and Construction Ltd v. Underground Specialities Cambridge Inc, 
2014 ONSC 4726).

Where a distributor, retailer or manufacturer has reason to suspect that one of its products poses a 
potential danger, it may have a duty to warn its customers of the possibility of danger or to investigate the 
danger further (see, e.g., Lavoi v. Poitras Gas & Oil Ltd., supra). A manufacturer similarly cannot ignore or 
discount reports of adverse events regarding the use of its products, or fail to include such information in its 
warnings, simply because it has not concluded that the events were caused by the product. In Hollis v. Dow 
Corning Corp., supra, the Supreme Court of Canada held that manufacturers have an obligation to warn of 
developments, even if they do not consider those developments to be “conclusive.” A manufacturer cannot 



16   Product Liability: Warnings, Instructions, and Recalls    Canada: Pre-Sale

wait until it reaches its own definitive conclusions regarding the cause and effect of unexplained adverse 
events or suspected risks. Even if the number of reports of adverse events is small and the cause remains 
unknown, the manufacturer has an obligation to take into account the seriousness of the risk posed by a 
potential adverse event and, in some circumstances, to advise the consumer that such events have been 
reported to it (Hollis v. Dow Corning Corp., supra at para. 41).

Again, recent caselaw contemplates that a duty to warn may arise where there is proof of association, rather 
than causation, between a product and an undesirable event (see Wise v. Abbott Laboratories, supra at para. 17).

In a further example, a Saskatchewan court held a manufacturer liable after it failed to interpret a warn-
ing correctly from its component manufacturer that the component was defective and should be modified. 
The manufacturer failed to fix the defect and failed to pass on the warning to the consumer. The Court found 
that, although there was a lack of actual knowledge by the manufacturer, it still had a duty either to remedy 
the defect or to warn about it (Setrakov. Construction Ltd. v. Winder’s Storage & Distributors (1979), 11 Sask. 
R. 295 (Q.B.), aff’d (1981), 128 D.L.R. (3d) 301 (Sask. C.A.)).

The Ontario Court of Appeal has also held that a manufacturer who fails to test its products adequately 
before putting them on the market, and consequently is not in a position to warn consumers of a product’s 
potential risks, may be liable for a breach of the duty to warn (Ontario New Home Warranty Program v. Ber-
trand & Frère Construction Co., [2001] O.J. No. 2014 (C.A.), leave to appeal to S.C.C. refused, [2001] S.C.C.A. 
No. 418). A Nova Scotia decision would extend the obligation to test products to include distributors, and not 
just manufacturers. In Lumsden v. Barry Cordage Ltd. (2010 NSSC 30, 287 N.S.R. (2d) 175), the Court found 
the defendant distributor was obligated to satisfy a “‘testing or inspection’ requirement by determining that 
all components were present, not damaged and that the [manufacturer’s] instruction sheets were attached to 
each product” (ibid. at paras. 33–35).

Conversely, where a defendant can establish that that the plaintiff independently gained knowledge of 
the alleged unwarned risk prior to the alleged damage or loss, the defendant may be absolved of liability 
entirely (Deshane v. Deer & Co, supra). The argument is essentially that the plaintiff knew of the risk or 
defect, and by continuing to use the product or use it in a certain way, thereby accepted the risk or defect. A 
plaintiff’s knowing assumption of a risk is a complete defence to claims in negligence, and is therefore not 
readily accepted by Canadian courts (Lehnert v. Stein, [1963] SCR 38).

Misuse of the Product

Canadian law requires manufacturers to warn of the dangers that might arise not only from the normal or 
ordinary use of their products, but also from reasonably foreseeable misuse of the product by the user. Put 
another way, even if the product is used in a manner not strictly intended by the manufacturer, the plaintiff 
may be able to recover, unless the misuse was unforeseeable or so unlikely that the manufacturer could not 
have been expected to have contemplated it (Holowaty v. Bourgault Industries Ltd., supra).

However, there is no duty to warn of dangers associated with unforeseeable misuse of a product. In Lem 
v. Barotto Sports Ltd. (supra), the Alberta Court of Appeal considered a case in which the plaintiff was injured 
when a shell burst in the chamber of his shotgun, after he had improperly reloaded the shell using a reload-
ing machine manufactured and sold by the defendants. The Court of Appeal confirmed that there is a duty 
to provide explicit warnings of dangers that might arise out of reasonably foreseeable fault on the part of the 
user, and that the duty to warn becomes more exacting and extensive as the danger from misuse increases. 
The manual provided with the reloader addressed various kinds of misuse, but not the particular misuse 
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that caused the plaintiff’s injuries. The main issue was whether the manufacturer ought to have reasonably 
anticipated this particular misuse and provided a warning. The Court of Appeal held that a mere possibility 
of injury alone cannot impose on a manufacturer a duty to warn against contingencies of misuse that are 
so unlikely that they would not be contemplated by the manufacturer. In this case, there was a sequence of 
faults by the plaintiff, not only in failing to follow clear and simple instructions and perform simple acts, 
but also in not observing audible and visual evidence of those failures. These were “so fortuitous as to be 
beyond the range of foreseeable results.” There was no evidence that such a combination of misuses had ever 
occurred before. The Court concluded that “if one is called upon to anticipate and warn against all of the 
combinations and permutations of possible acts and omissions of negligence, one is moved from the area of 
reasonable foreseeability to the position of an insurer” (ibid. at para. 25). Ultimately, the plaintiff was found 
to be the author of his own misfortune.

Modification of the Product

If a product is altered or modified after it has left the possession and control of the manufacturer, and this mod-
ification occurred without the knowledge, consultation, participation or approval of the manufacturer, then the 
manufacturer is generally not under a duty to warn consumers with respect to the dangers associated with the 
modified product. This is an extension of the principles that manufacturers are only liable to warn of dangers 
that are known or ought to have been known, and that there is no duty to warn of unforeseeable misuse (see, 
e.g., Deshane v. Deere & Co., supra; Canadian Pacific Forest Products Ltd. v. Conamara Ltd. (1996), 28 B.C.L.R. 
(3d) 111 (C.A.)). However, where the modification of the product is reasonably foreseeable or the manufacturer 
can be said to have reasonably been aware of an irregular modification, the manufacturer may still be held li-
able. If a product contains explicit warnings to not modify it or use it in a certain manner, a manufacturer will 
not need to further warn against such modification or use, and will not be liable for any resulting loss (Tudor 
Inn Reception Hall (1992) Ltd v. Merzat Industries Ltd (2006), 151 ACWS (3d) 328 (Ont Sup Ct) at paras. 36-38).

Similarly, if a retailer or distributor alters a product before it is sold to the ultimate consumer, the mod-
ification may shift some or all of the potential liability from the manufacturer to the retailer or distributor. 
However, the manufacturer will have a duty to warn if the post-manufacture modification (even by a third-
party) is actually known by it, or if it was reasonably foreseeable. In Smith v. Inglis Ltd. ((1978), 25 N.S.R. 
(2d) 38 (C.A.)), the plaintiff was injured by an electrical shock that was partially caused by the removal of a 
prong from a refrigerator cord. The manufacturer had equipped the refrigerator with a prong, but it had later 
been removed by a delivery person after sale. In finding for the plaintiff, the Court held that the manufac-
turer could not immune itself from liability simply by including a safety feature on its product: it must warn 
against the removal of the safety device or preclude its removal altogether. Manufacturers should anticipate 
the possibility that safety devices may be removed, and cannot necessarily rely on the removal of such a 
device as an intervening act that breaks the chain of causation.

Contributory Negligence

As already discussed, a plaintiff can be found, by their action or inaction, to be partially or fully responsible 
(and liable) for their own loss. Upon a finding of contributory negligence, a court will apportion liability 
between the parties to reflect each party’s respective degree of fault. The Supreme Court of Canada has stated 
that a plaintiff “is guilty of contributory negligence if he ought reasonably to have foreseen that, if he did not 
act as a reasonable, prudent man, he might be hurt himself; and in his reckonings he must take into account 
the possibility of others being careless” (Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., 
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supra at para. 54). To successfully rely on contributory negligence as a defence, a defendant must prove (i) 
that the plaintiff was negligent, and (ii) that the plaintiff’s negligence was a cause of the plaintiff’s loss, on 
the standard of reasonable foreseeability of probable or possible risks (Letourneau v. Otto Mobiles Edmonton 
(1984) Ltd, 2002 ABQB 609 at para. 60).

Contributory negligence arises in three ways: (i) the plaintiff’s acts or omissions caused the accident 
by contributing to the sequence of events leading to the accident; (ii) the plaintiff’s act or omission was not 
a cause of the accident, but the plaintiff put themselves in the way of foreseeable harm; or (iii) the plaintiff 
failed to take precautionary measures in circumstances of foreseeable danger (Zsoldos v. Canadian Pacific 
Railway, 2009 ONCA 55 at para. 54).

However, a manufacturer may be able to avoid liability altogether by breaking the chain of causation 
by pointing to an unforeseeable intervention by either a third party or an unrelated event (Walker Estate v. 
York Finch General Hospital, supra). By doing so, the manufacturer is able to establish that this third party or 
event is the “but for” cause, rather than the manufacturer themselves.

Learned Intermediary

As described above, in Canada the learned intermediary principle has been expressly classified as a defense 
(see Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., supra). However, the doctrine may be 
identified as a “limited” defense because its invocation is subject to certain conditions and exceptions.

Is an Expert Required on Warning Issues?
In Canada, experts are often relied upon with respect to causation or the adequacy of a warning. For exam-
ple, in Walford (Litigation Guardian of) v. Jacuzzi Canada Ltd. (Sup. Ct., supra), a professional engineer 
provided expert testimony on behalf of the plaintiffs on various matters, including whether the warning that 
had been provided by the manufacturer was adequate and whether it conformed to various regulations and 
standards. In Nicholson v. John Deere Ltd. (supra), an engineer testified on behalf of the plaintiffs that, among 
other things, the colour green should not have been used for the safety decal on the tractor, as it was a “safety 
colo[r].” Instead, to make the warning more effective, a red and white combination would have been pref-
erable. In both cases, the defendants did not have any expert witness and were found liable because of their 
failures to warn. This may be indicative of a need to obtain expert evidence in this type of actions.

Generally, expert evidence is provided on warning issues. In practice, a combination of expert and fact 
evidence is required to establish both the standard of care and whether the impugned action constituted a 
breach of that standard. Courts have additionally considered the following types of evidence when determin-
ing whether a manufacturer has met the standard of care:

i. Industry and statutory standards regarding design, testing, analysis, manufacturing, assembly, 
inspection, auditing and quality control;

ii. The party’s internal policies, procedures and protocols, and adherence to them;

iii. The product’s field and service history;

iv. The party’s knowledge or imputed knowledge regarding the alleged defect and the circumstances 
that allegedly caused it (Buchan).

Notably, a recent decision of the Ontario Superior Court took a strong stance against the admissibility 
of expert evidence where it can be demonstrated the experts are biased and lack independence. In Wise v. 
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Abbott Laboratories (supra), both the plaintiffs and the defendant made allegations that the opposing party’s 
experts were, in essence, acting as “hired guns”; e.g. the defendant’s experts had previously received research 
funding from manufacturers of impugned type of drug (androgen gel) including the defendant. While the 
Court ultimately found that this did not ‘taint’ the expert, it noted that where there are issues going to the 
expert’s independence, the result is that the expert is not qualified and their evidence is inadmissible, rather 
than being admissible and any issues of independence going to weight placed on that expert’s evidence. 
In this case, however, the sufficient level of egregiousness did not merit disqualification and the proposed 
experts were not disqualified.

Class Actions
The majority of the Canadian provinces have enacted class action legislation.4 The first step in the litigation is 
to have the proceeding certified as a class action by a court. For example, certification under Ontario’s Class 
Proceedings Act, 1992, is to proceed with a consideration of the following criteria:

(1) The pleadings or notice of application discloses a cause of action;

(2) There is a representative plaintiff or defendant who fairly and adequately represents the interests of 
the class and who does not have a conflict of interest with the interests of the other class members;

(3) There is an identifiable class of two or more persons that would be represented by the representative 
plaintiff or defendant;

(4) There are common issues amongst the claims or defences of the class members raise common 
issues; and

(5) A class proceeding is the preferable procedure to resolve the common issues.

Product liability claims involving a duty to warn have often been certified as class actions in Canada (see 
e,g. Wilson v. Servier Canada Inc. (2000), 50 O.R. (3d) 219 (Ont. S.C.J.), leave to appeal ref ’d (2000), 52 O.R. 
(3d) 20 (Ont. Div. Ct.), leave to appeal to S.C.C. ref ’d [2001] S.C.C.A. No. 88 (S.C.C.); Heward v. Eli Lilly & Co., 
[2007] O.J. No. 404 (Ont. S.C.J.), leave to appeal to Div. Ct. granted [2007] O.J. No. 2709 (Ont. S.C.J.), appeal 
dismissed [2008] O.J. No. 2610 (Ont. Div. Ct.); Goodridge v. Pfizer Canada Inc., 2010 ONSC 1095 (Ont. S.C.J.); 
Parker v. Pfizer Canada Inc., supra , leave to appeal refused 2012 ONSC 6604 (Ont. S.C.J.).

Demonstrating causation to be a common issue requires the plaintiffs, at the certification stage, to offer 
some basis that there exists a workable methodology to determine general causation on a class-wide basis. In 
Charlton v. Abbott Laboratories (2015 BCCA 26), the plaintiffs alleged a failure to warn about the increased 
risk of serious cardiovascular events associated with a weight loss drug manufactured by the defendant. On 
appeal, the Court found that the plaintiffs’ lack of proposed methodology regarding causation was fatal to 
certification and set aside the motion judge’s previous decision to certify the class.

The same Court found in a subsequent decision that a “gold standard” was not required to satisfy the 
certification threshold for evidence of a methodology to establish causation, but that some evidence of a 

 4  Those provinces that have passed class action legislation include: Saskatchewan (The Class Actions Act, 2001); 
Ontario (The Class Proceedings Act, 1992); Alberta: (The Class Proceeding Act, 2003 Part 1-Certification (s.2-11)); 
British Columbia (The Class Proceeding Act, 1996); Manitoba (The Class Proceeding Act, 2002); New Brunswick (The 
Class Proceeding Act, 2011); Newfoundland and Labrador (The Class Actions Act, 2001); Nova Scotia (The Class Pro-
ceeding Act, 2007); and Quebec (The Code of Civil Procedures (C.C.P)). The remaining provinces and territories that 
do not have class action legislation include Prince Edward Island, Northwest Territories, Nunavut, and the Yukon. 
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workable methodology was all that was necessary. In Miller v. Merck Frosst Canada Ltd (2015 BCCA 353), 
the plaintiffs alleged that the manufacturer of two different drugs failed to warn consumers that one of the 
potential side effects of the drugs (sexual dysfunction) could persist after use of the drugs was discontinued. 
The British Columbia Court of Appeal upheld the certification, finding that at the certification stage the ques-
tion to be asked with respect to whether there was some basis-in-fact demonstrating the existence of a meth-
odology that could prove causation was: “whether there is any plausible way in which the plaintiff can legally 
establish the general causation issue embedded in his or her claim” (ibid, para. 34). Plaintiffs are not required 
to suggest a specific scientific test (ibid, para. 49), and the Court supported an application and assessment 
of a framework of factors often used by the scientific community to assess the proof of causation to assess 
whether the plaintiffs’ proposed methodology was a plausible way to assess general causation (ibid, para. 58).

In the case of Vester v. Boston Scientific Ltd (2015 ONSC 7950; 2017 ONSC 1095), the plaintiffs alleged 
that the defendant manufacturer failed to provide an adequate warning regarding the risks associated with 
one of nine transvaginal mesh devices. The pleading proposed a common issue with respect to the failure 
to warn allegation, and to satisfy the basis-in-fact requirement, led evidence demonstrating a number of 
diverse adverse consequences resulting from use of the devices. The motions judge found that the sheer vari-
ety amongst the harmful outcomes resulting from the alleged failure to warn “belies commonality” (Vester 
2015 at para. 130). However, the motions judge adjourned the certification motion to allow the plaintiff to 
establish a basis-in-fact for both the failure to warn and the negligent design allegations. On the subsequent 
certification motion, in addition to leading evidence identifying the specific defect within the devices due to 
negligent design, the plaintiff explicitly pled that the defendant failed to warn about the potential degrada-
tion of the device and associated complications, the permanency of the mesh, and the feasibility of and issues 
associated with removing the device (Vester, 2017 at para. 51). The motions judge found the amendments, 
with some further modifications (made by the motions judge), provided a basis-in-fact to qualify as a com-
mon issue, and thus certified the class action.

In Batten v. Boehringer Ingelheim (Canada) Ltd (2017 ONSC 6098), the plaintiff alleged a breach of the 
duty to warn as the defendant failed to advise that there was no antidote available to counteract the effects 
of the impugned drug, an anticoagulant. The Court found that the plaintiffs had not demonstrated a basis-
in-fact to conclude that there was a common issue regarding the duty to warn about the lack of antidote, as 
patient-specific factors dictated whether an antidote would likely be needed. Furthermore, even if the defen-
dants had failed to warn, there was no common harm amongst class members because the only available 
alternative medication, despite having an antidote, required more time to reverse the effects of the medicine 
than the impugned drug (ibid. at paras. 185-193). The Court’s ruling dismissing the plaintiff’s motion for 
certification was upheld on appeal by the Divisional Court (see Batten v. Boehringer Ingelheim (Canada) 
Ltd, supra).

In Cantlie v. Canadian Heating Products Inc (2017 BCSC 286), the Court found the duty to warn to be 
a common issue in an action against a gas fireplace manufacturer and distributor in spite of the plaintiff’s 
admission that “no warning would have been effective given the inherent dangers and defects of the product” 
(at para. 199). The plaintiff alleged that the glass front of the fireplace reached high temperatures while in 
use and required a warning, a claim the manufacturer resisted on the ground that the danger was manifestly 
obvious (ibid. at para. 206). The Court disagreed, finding that the plaintiff’s contention that warning of the 
necessity of an effective barrier satisfied the criteria of proposing an alternative design that was both safe and 
economically feasible. The class action was certified.
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Is There a Pre-Emption Doctrine in Canada?
Pre-emption is not a doctrine that is applied in Canada, due to differences between the Canadian and U.S. 
constitutional orders. However, in limited circumstances, an argument may be available that mandatory leg-
islation, if it exists, provides a complete defense to a negligence action.

The adequacy of a warning in tort is typically viewed as independent of the statutory and regulatory 
labeling requirements to which a product may be subject. Legislative standards are relevant to the common 
law standard of care, but the two are not necessarily co-extensive. Statutory and regulatory requirements 
may provide a useful benchmark of what constitutes reasonable conduct. However, evidence of compliance 
with such standards is not usually determinative of whether the standard of care regarding the duty to warn 
has been satisfied (see Ryan v. Victoria (City), [1999] 1 S.C.R. 201; Buchan v. Ortho Pharmaceutical (Canada) 
Ltd., supra; Smithson v. Saskem Chemicals, supra). Similarly, breach of a statutory or regulatory standard 
does not constitute negligence in and of itself, nor does it automatically give rise to civil liability or a cause 
of action absent an express provision in the statute (see Canada v. Saskatchewan Wheat Pool, [1983] 1 S.C.R. 
205). However, statutory and regulatory requirements are generally considered to set out the minimum stan-
dard of conduct, and breach may be considered strong evidence of negligent conduct. Industry standards 
and customary practice are treated similarly by Canadian courts, and are only one factor to be considered 
in determining the applicable standard of care (Waldick v. Malcom, [1991] SCJ No 55 at paras. 30-37, [1991] 2 
SCR 456).

In Ryan v. Victoria (City) (supra), the Supreme Court of Canada recognized that, in appropriate circum-
stances, compliance with legislative standards could entirely satisfy the common law standard of care and 
negate any liability in negligence. Although this finding was in obiter, the Court nevertheless held that such 
circumstances would exist where the applicable legislation authorizes certain activities and strictly pre-
scribes only one way of complying with the legislation, without any discretion in the manner of performance. 
In such a case, it is likely that a court would find that compliance with the statute constituted reasonable 
care and that no additional measures were required (ibid. at paras. 29, 39–40). Legislative standards that 
prescribe, without discretion, the content or manner of giving a warning to consumers are relatively rare 
in Canada.

Potential Impact of Social Media on the Duty to Warn
While not unique to Canada, social media and online forums are increasingly being used by consumers 
and users of products to post reviews and exchange information about their experience using a particular 
product. This “social media conversation” serves as a double edged sword to manufacturers: on one hand, it 
allows quicker and more widespread product promotion and brand awareness; on the other, it facilitates a 
fast and furious dissemination of potential product issues, which could affect a manufacturer’s liability and 
duty to warn. The manner in which social media and online communities may or does influence the stan-
dard of care owed by manufacturers has not been discussed directly by Canadian courts.

One of the key components of any products liability analysis is the knowledge level of the manufacturer 
regarding risks associated with or inherent to a product. The advent of various websites dedicated to con-
sumer reviews, along with other sites that allow the creation of threads on a specific topic, may become a 
source of knowledge that a manufacturer is expected to monitor and be apprised of. It might be argued that 
awareness of such a site or thread, but not monitoring it or acting upon it, is an act of willful blindness.
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Manufacturers may themselves also provide a chat room, blog or message board where customers 
can interact with the manufacturer, by asking questions or leaving reviews. Manufacturers who provide 
such forums should be aware that they could subsequently be held liable if a statement about the prod-
uct’s effectiveness or safety level is later demonstrated to be false, negligent, misleading or harmful to the 
consumer. Other avenues to liability could be if the manufacturer communicates inconsistent or incorrect 
advice or information to consumers, and whether a manufacturer learns that its product is being used, 
or misused, in particular ways. Those responding to such inquiries should be made aware of this risk and 
trained accordingly.

Given the increased use of social media and online communities to disseminate information rapidly and 
widespread basis, manufacturers should be attuned to the various ways in which this trend may impact the 
duty to warn.
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