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Introduction to the Product Liability Legal System in France
The French product liability system is made of the following alternative regimes.

Strict Liability for Defective Products1

When a product is defective, its manufacturer’s liability can be sought for all the damage caused by the said 
product. Liability can be sought regardless of whether or not the parties have concluded a contract. Consider-
ing it is a strict liability regime, the claimant does not need to prove that the manufacturer committed a fault, 
negligence or a breach of contract. The mere defect of the product, a loss suffered and a causal link between 
the loss and the said defect will suffice. The Supreme Court has confirmed that the strict liability for defective 
products regime falls under public policy. This means that Courts must examine whether such a regime is 
applicable to the case, even if the claimant did not bring his/her claim on these grounds.2

Contractual Liability

Contractual liability can equally be sought by a customer and direct purchaser of the product and by any 
end-user and final buyer of the product provided that the claim is brought against a French entity (indeed, a 
claim from an end-user against a foreign manufacturer would have to be grounded on tort). Contractual lia-
bility can ground claims in two types of cases:

 Breach of contractual provisions: one of the main obligations of a seller is to deliver products that 
conform to the contract’s specifications, i.e. products that are free of defects. As a consequence, 
should a contracting party be able to demonstrate that the seller failed to comply with the contractual 
specifications of a contract, it will be entitled to claim damages.3

 Statutory warranty against hidden defects: a seller will be held liable where a defect, which was not 
apparent at the time of the sale, renders the product unfit for its intended use or reduces its usefulness 
to such an extent that the buyer would not have acquired it or would not have paid the same price had 
he/she been aware of the defect.4

There may sometimes be situations where it is not obvious whether a defect entails a breach of contract 
for non-conformity or whether it should be considered a hidden defect (the former action being available for 
five years, while the latter is time-barred two years after the defect is revealed). In many cases, a defect will 
render the product both non-compliant with the contractual specifications and unfit for its intended use. 

 1 Articles 1245 and following of the French Civil Code, which derive from the product liability Directive 85/374/EEC.
 2 French Supreme Court, 7 July 2017, No. 15-25651.
 3 Articles 1603 and 1604 of the French Civil Code.
 4 Article 1641 of the French Civil Code.
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For a while, it was considered that both grounds could be used to base a claim. However, all Chambers of 
the French Supreme Court now agree that the defect in the product sold that renders the product unfit for its 
intended use and appears after the delivery is a hidden defect within the meaning of Articles 1641 et seq. of 
the Civil Code. Therefore, the warranty that must be provided by the seller on the ground of hidden defects 
and the seller’s liability for the breach of its delivery obligations are unrelated and cannot be compared or 
claimed in an alternative way.

Tort Liability on the Grounds of Fault or Negligence

A claimant who is claiming compensation against a manufacturer for damage that does not result from the 
breach of a contractual obligation can sue in tort if he/she can prove (i) that the manufacturer is responsible 
for either a fault or, at least, negligence (whether intentional or not), (ii) that he/she has suffered a loss and 
(iii) that there is a causal link between the fault and the loss5. Misconduct can be inferred from the fact that 
the manufacturer did not act “as a reasonable person would be expected to act.”

Strict Tort Liability (Damage Caused by “Things”)

In addition, a party can be held liable for the damage caused by things that are in its custody6. According to 
the case law rendered in this respect, the existence of a fault is not required. Indeed, the claimant only has 
to prove that the damage was caused by a “thing” (i.e. any type of product, including vehicles), which caused 
a loss.

In principle, a thing will be considered to be in a party’s custody if the latter has kept the power to use 
it, has retained control over it as well as the management of the thing. French case law has, however, made 
use of this principle to hold manufacturers strictly liable by admitting that they have retained custody of the 
products even though the said products have been transferred to the users. This is especially the case when 
the product inherently entails a potential for harm by explosion for instance (i.e. TV sets, firecrackers or gas 
cylinders for instance).

The Role of Pre-Sale Warnings under Tort Liability, 
Contractual Liability and Strict Product Liability
Under French Law, there are two types of pre-sale warning duties towards the buyer: duty to inform and 
duty to advise. In parallel to a reinforced acknowledgment of the duty of loyalty and good faith in the per-
formance of a contract, the obligations of a seller in terms of warnings during the pre-sale phase have been 
strengthened. Today, a seller is expected to be proactively diligent to ensure that its product is suitable and 
adequately used.

Duty to Inform

Any seller, whether professional or not, has a duty to inform the buyer. This derives from a general duty of 
loyalty that prevails even at the stage of pre-sale. Even though French legislation does not provide for a gen-
eral duty to inform, the Courts have developed such a principle. In certain fields, French legislation specifi-

 5 Articles 1240 and 1241 of the French Civil Code.
 6 Article 1242 of the French Civil Code. 
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cally requires to provide information, in particular when the buyer is a consumer, in which case he/she must 
be made aware of all the characteristics of the products prior to the sale.

Since an Order dated 10 February 2016, the general duty to inform has made its entry into the French 
Civil Code.7

When the lack of information during the pre-sale phase can be proven to have been intentional, the 
seller having willfully deceived his/her soon-to-be co-contracting party regarding an element critical to his/
her consent, this can be punished by ordering the nullity of the contract, or, should the buyer request so, a 
reduction of the price. Where the lack of information has an impact on the performance of the contract, the 
Courts would link the said obligation to a contractual obligation, such as the duty of good faith.

Duty to Advise

All professional sellers have, in addition to the above duty to inform, a duty to warn/advise. According to 
a long line of case law, “the supplier of equipment, who has to enquire about the purchaser’s needs, is bound 
towards its client by an obligation to advise regarding the appropriateness of such equipment to its intended 
use.”8 Courts tend to expect sellers to be pro-active and, in the context of a claim for breach of the duty to 
advise, it is up to the professional seller to provide evidence that it met such a duty, notably by proving that it 
enquired about the buyer’s needs.9

The duty to advise has two components: the seller must (i) ensure that the product adequately meets 
the buyer’s needs and (ii) advise the buyer on special precautions when using the product so that it is used 
in applications for which it was specifically made. This has led Courts to consider that when a seller also 
installs a product, he/she must advise on the most suitable installation. It is also the seller’s duty, when 
the buyer is a layman, to inform him/her on the disadvantages of the chosen material, on the counter-in-
dications of a product, the technical constraints, risks incurred when using the product, applicable stan-
dards, etc.

The magnitude of such a duty will depend on the characteristics of the buyer and the type of products 
at stake. Where the buyer has the required knowledge to assess the adequacy of a product him/herself, the 
duty to advise ends or is lightened. The French Supreme Court has reiterated the limits of the obligation to 
inform and advise when the purchaser is a professional. This obligation exists “only where the skills of the 
purchaser do not give him/her the means to understand the exact extent of the technical characteristics of the 
goods delivered to him/her.”10 In a case where moulds intended to be used to manufacture the pod and hulls 
of a catamaran became distorted due to the fact they were stored outside, the Supreme Court dismissed 
the appeal lodged against the appellate decision confirming the absence of obligation to inform and advise 
between informed professionals. The Court of Appeal had noted that the claimant, which had approved the 
storage conditions, was a company specialising in the construction of polyester ships and had produced the 
mould for the catamaran’s deck. It inferred from this that the buyer had the necessary skills to understand 

 7 Article 1112-1 of the French Civil Code.
 8 French Supreme Court, 3rd Civil Chamber, 9 February 2000, No. 98-16.017.
 9 French Supreme Court, 1st Civil Chamber, 11 December 2013, No. 12-23.372.
 10 French Supreme Court, Commercial Chamber, 19 February 2002, No. 99-13.100; French Supreme Court, Commer-

cial Chamber, 24 May 2005, No. 03-16.442.



4   Product Liability: Warnings, Instructions, and Recalls    France

the storage conditions of the moulds and, as a consequence, could not criticise the seller for not meeting its 
obligation to advise.11

The duty to advise will also vary depending on the nature of the product, being strengthened when the 
product is complex, new or potentially dangerous.

Although the duty to advise would be performed prior to the sale, it is considered to be a contrac-
tual obligation.

The strict liability regime for defective products can also be a ground for a claim in the absence of suffi-
cient warnings. Article 1245-3 of the French Civil Code provides that a product is defective when it lacks the 
safety the public at large is entitled to expect. It specifies that when assessing the safety of a product, all cir-
cumstances and notably the presentation of the said product must be taken into account. The pre-sale warn-
ings and labelling are part of such a presentation.

The French Supreme Court has ruled that, because a claimant attributed his damage to the insufficiency 
of the information on the labelling and packaging of a product, the Court of Appeal was obliged to examine 
whether the strict liability regime could apply.12 A claim can be brought on the ground of the strict liability 
regime for defective products when a product lacks the safety the public at large is entitled to expect due 
insufficient information (notably on the applicable protection measures when using a product).13 If a buyer is 
insufficiently warned on the components of a product, the need for protection when using it and the recom-
mendations on how to use it and if this absence of information renders the product unsafe, such a product 
could be considered defective.

The limit to such a duty, besides the buyer’s skills, will be the information given by the buyer him/her-
self. There is, therefore, a real and substantial need for cooperation on both sides at the pre-sale stage.

Circumstances in Which Liability Can Arise Under 
French Law for Failure to Warn Post-Sale
There is a general obligation imposed on any party acting in the chain of distribution of a product to ensure 
that such product complies will all applicable safety obligations.

A Duty to Cooperate

Article L. 421-3 of the French Consumer Code provides that all products and services must, under normal 
conditions of use or in other conditions reasonably foreseeable by the professional, provide the safety that 
can legitimately be expected and not harm the health of individuals. Several provisions of the French Con-
sumer Code provide that, as soon as a manufacturer or a seller becomes aware that a product it placed on the 
market no longer complies with applicable safety obligations, it must take the necessary measures to prevent 
any risk and must inform the relevant authorities. Such measures include informing the consumer of any 
identified risk, even after the sale of the product.14

 11 French Supreme Court, Commercial Chamber, 29 May 2001, No. 98-21.857.
 12 French Supreme Court, 7 July 2017, No. 15-25.651.
 13 French Supreme Court, 1st Civil Chamber, 7 November 2006, No. 05-11.604.
 14 Articles L. 421-4, L. 423-1, L. 423-2 and L. 423-3 of the French Consumer Code.
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Article L. 411-2 of the French Consumer Code requires that if an operator becomes aware, after having 
acquired or sold a product, of a regulatory non-compliance, it must without delay inform the supplier and 
those to whom he/she sold the product.

It results from these provisions that any party acting in the chain of distribution of a product must be 
cooperative. Should the distributor be informed of any defect concerning the products sold, either by its 
distributors or its subcontractors, this party shall warn all other entities of the supply chain. The distribu-
tor must also cooperate with the manufacturer for the recall process regarding the defective products. For 
instance, the company must provide, free of charge, all information needed by the producer to identify all 
defective products already in use (customer identity, sales documentation, information about subcontractors, 
etc.). Any action that would render a recall process more difficult can be a ground for liability.

Furthermore, distributors have a duty of diligence regarding potentially defective products. Generally 
speaking, this means that distributors must not sell products when they know, on the basis of the informa-
tion in their possession and as professionals, that such products do not meet legal safety obligations.15

The above indicates that the seller has a duty to advise after the sale when safety issues are at stake, but 
that it must also be diligent in order not to ignore information that he/she would be expected to know as a 
professional, due to passiveness.

Failure to warn post-sale can result in contractual liability should such a warning obligation be provided 
for in the contract (for instance, a contract may provide for the traceability of the product and a warning to 
be given to the co-contracting party for any claim relating to a product). The party suffering a loss due to the 
unsafe nature of a product can seek the tort liability of any party intervening in the chain of distribution. 
Finally, if the manufacturer of a product knew of the defective nature of its product and yet did not warn 
post-sale, the limit provided for in Article 1245-15 of the French Civil Code according to which the manufac-
turer can only be found liable up to ten years after the product was placed on the market no longer applies.

A Notification Obligation

Article L. 423-3 of the French Consumer Code provides that when a manufacturer or a distributor knows that 
its product placed on the market is incompatible with general safety requirements, it must warn the compe-
tent authorities (which would most likely be the Direction Générale de la Concurrence, de la Consommation et 
de la Répression des Fraudes).

Any party acting in the chain of distribution of a product has a duty to notify the relevant authority and 
take all appropriate measures, such as informing the consumers, to prevent any risk. Failure to comply with 
the above obligations could result in a fine, civil liability and, potentially, criminal liability.
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