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Introduction
Unlike the rich tradition of consumer protection and product liability regulations in common-law jurisdic-
tions such as that of the United States of America,1 the protection of consumer integrity has only gained a 
seat in the agenda of Mexican legislators in recent decades.2 This movement began particularly in 1976 with 

 1 Catherine Robertson, “Products Liability Litigation Since the Passage of NAFTA and the Unintended 
Consequences,” (2013) Houston Journal on International Law Vol. 35:1, at pp. 195.

 2 Julieta Ovalle Piedra, “La responsabilidad civil por productos en México, Canadá y Estados Unidos.” (2001) 
Universidad Nacional Autónoma de México, Serie Doctrina Jurídica Número 46, at pp. 137.
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the enactment of the Federal Consumer Protection Law (“LFPC”) 3 which gave way to the adoption of Ulpi-
an’s legal precept of “alterum non laedere,” which translates to the duty of not harming others and which 
has been a cornerstone for tort law in other jurisdictions.4 The late adoption of such national regulation that 
addresses these matters has resulted in scarce liability claims in Mexico, and therefore a slow jurisprudential 
development on the matter before Mexican court.5

Accordingly, and despite the relevance of the enactment of the LFPC, Mexico has not developed any 
special laws or regulations that thoroughly detail the exact particularities particular to product liability. 
Thus, its legal regime is encompassed within four main sources of law: i) the Political Constitution of the 
United Mexican States (“Constitución Política de los Estados Unidos Mexicanos,” “CPEUM”); ii) the Federal 
Consumer Protection Law (“Ley Federal de Protección al Consumidor,” “LFPC”); iii) the Federal Civil Code 
(“Código Civil Federal,” “CCF”); and iv) the Federal Law on Metrology and Standardization (“Ley Federal 
Sobre Metrología y Normalización,” “LFMN”).

Despite the existence of the aforementioned legal sources, it was not until the LFPC reform conducted in 
4 May 2004, that the concept and regulatory framework for product liability emerged in our country.

This analysis will thus examine the existing legal framework for product liability in Mexico, providing 
an overview of its legal implications, and then draw the conclusions pertaining to the present and the future 
of product liability claims in Mexico.

Legal Framework

Constitution of the United Mexican States

The inclusion of consumer protection principles within the CPEUM came along with the structural reforms 
proposed in 1982 by former president Miguel de la Madrid, who presented before the Senate a plan to amend 
articles 25, 26, 27 and 28 of the CPEUM. The amendment to articles 25 to 27 aimed to secure the liberal-
ization of Mexico’s economic market and to achieve a more equal distribution of wealth in order to secure 
higher levels of social liberties and dignity for all individuals and social groups in Mexico.

It is under the midst of such political context that the amendment to Article 28 of the CPEUM gains rele-
vance. The modifications made to Article 28 of the CPEUM came to establish two guiding principles:

 First, it set both an absolute prohibition as well as severe penalties against monopolies, monopolistic 
practices, tax exemptions, concentrations or hoarding of essential facilities, and any market collusion 
between producers and suppliers aiming to, or resulting in, hampering competition.

 Second, it elevated both the right to consumer protection and consumer association (class actions) to 
a constitutional level, by attributing them the judicial hierarchy of human rights.6

 3 DOF, “Ley Federal de Protección al Consumidor” (1975), found in dof.gob.mx/nota_detalle.
php?codigo=4830120&fecha=22/12/1975 (Last visited 10 May 2018).

 4  Alfredo Di Pietro, ‘Sobre el principio “alterum non laedere,’ (2017) found in http://www.abogados.com.ar/sobre-el-
principio-alterum-non-laedere/19508 (Last visited on 15 November 2017).

 5 Francisco Velázquez, “Preview of Problems in Product Liability: U.S. and Mexico,” (2000), 8 U.S.-MEX. L.J. 117.  
 6 Adriana Labardini Inzunza, “Del derecho a la protección de los consumidores y a su organización.” (2013), Insti-

tuto de Investigaciones Jurídicas, Suprema Corte de Justicia de la Nación, Fundación Konrad Adenauer, found in: 
https://archivos.juridicas.unam.mx/www/bjv/libros/8/3567/33.pdf (Last visited on 15 April 2018).

https://archivos.juridicas.unam.mx/www/bjv/libros/8/3567/33.pdf
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Hence, the three first paragraph (relevant to the present analysis) of Article 28 of the CPEUM read 
as follows:

“Article 28. In the United Mexican States, all monopolies, monopoly practices, state monopolies and 
tax exemptions are prohibited. Protectionist policies are also prohibited.

Consequently, the law shall severely punish, and authorities shall efficaciously police, all concentration 
or hoarding of articles deemed of necessary consumption in one or few hands, which purpose is to gen-
erate a price increase; every contract, procedure or combination of producers, industrialists, traders or 
service entrepreneurs resulting in restraint of free trade and competition among themselves, or forcing 
consumers to pay unreasonable prices, and, in general, any action resulting in an exclusive, unwar-
ranted advantage in favor of one or many determined persons with prejudice for the general public or a 
social class.

The laws shall establish bases to set maximum prices for articles, commodities or products considered 
as essential for the country’s economy or for popular consumption. Such laws shall also define distri-
bution of said articles, commodities and products, in order to prevent that unnecessary or excessive 
intermediation cause shortage or price increases. The law shall protect and promote the organization of 
consumers for the better protection of their interests.

…”

It is thus that Article 28 came to be a much-needed tool to counterbalance the existing asymmetries in 
the relationship between supply and demand and providers and consumers which set the bases for the devel-
opment of nonspecialized secondary regulations which will be further analyzed in this article.7

Federal Consumer Protection Law

Guiding Principles under the LFPC

Despite the existence of the aforementioned constitutional framework, it is not until the reform conducted to 
the LFPC in 4 May 2004, that the concept and framework for product liability emerged in its own body of law 
within Mexico.8 Thus, consumer protection in the LFPC established under Article 1 that its main objective 
is to promote and secure the protection of consumers as well as to procure the equality and legal certainty 
in prospective relationships between consumers and manufacturers/suppliers by, inter alia, preventing and 
redressing property and non-pecuniary damages caused to consumers.9

For the purpose of the LFPC, a consumer is the individual or legal entity that acquires, trades, or enjoys 
goods, products or services as the ultimate beneficiary. A consumer shall also be understood as the individ-
ual or legal entity that acquires, stores, uses, or consumes goods or services in order to incorporate them into 
processes of production, manufacture, marketing, or to render services to third parties.10

Amongst the basic principles foreseen within LFPC, which govern the commercial relationship between 
consumers and manufacturers/suppliers, we can highlight the following: a) securing the life, health and 
safeguard of all consumers against any prospective risks derived from products that are put in the market 

 7 Ibid., at pp. 813.
 8 Velázquez, supra note 5, at 119.  
 9 Article 1, Ley Federal de Protección al Consumidor, as amended.
 10 Article 2, Ley Federal de Protección al Consumidor, as amended.
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by manufacturers/suppliers; b) the need to provide adequate and precise information related to the products 
and services offered; and c) to procure the effective prevention and compensation for all economic and moral 
damages causes to the consumers.11

Warranties

With regards to warranties granted for products, the LFPC divides them into two different types strict and 
contractual warranties.12 On the one hand Article 77 provides for contractual or conventional warrantees 
which are freely agreed between the consumer and the manufacturers/suppliers. With regards to the extent 
of such warranties, Article 79 relays on the principle of contractual autonomy between the parties, which is 
only limited by the minimum requirements provided by law and applicable for strict warranties. Such mini-
mum requirements that give form to strict warranted and which set the minimum threshold for contractual 
warranties are incorporated within Articles 80, 81, 82, 83, 92 and 93 of the LPFC and the corresponding Offi-
cial Mexican Norms (as defined in section 4 hereunder).13

Pre-sale Duties Under the LFPC: Design and Duty to Warn

Design

Under Article 82 of the LFPC a person who has been injured or a person who has suffered damages caused by 
a defective product or by a product with hidden defects may opt for two prospective courses of action: a) seek 
a termination of the contract with the manufacturer or supplier; or b) obtain a price reduction.14

In addition to either option, the consumer may also receive compensation for damages or losses suffered, 
if the product is defective or if it poses hidden defects (vicios ocultos), that make the product unusable for its 
intended purposes15 (comparable to the figure of fitness for purpose under U.S. Law), as the above remedies 
are not in prejudice of any indemnity that may correspond by reason of damages.16

“Article 82. The consumer may choose to request the substitution of the good or service, to rescind the 
contract or a reduction in the price and, in any case, a refund or compensation, when the thing or sub-
ject-matter of the contract has any fault or hidden defect that renders it improper for its customary use, 
diminishes its quality or the possibility to be used, or does not offer the safety that, due to its nature, is 
expected from such thing or subject-matter, and from its reasonable use. When the consumer chooses 
the rescission, the supplier shall be bound to refund the price paid and, if applicable, the interest set out 
in the second paragraph of Article 91 of this Law.

The refund or compensation indicated in the preceding paragraph shall be established according to the 
provisions of Article 92 TER of this Law.

The above, without prejudice to the indemnity that may correspond by reason of damages, if applicable.” 
[Emphasis added]

 11 Article 1, Ley Federal de Protección al Consumidor, as amended.
 12 Jorge Barrera Graff, “La Responsabilidad del Producto en el Derecho Mexicano,” Revista de Investigación Jurídica de 

la Escuela Libre de Derecho, at 9 - 11.  
 13 Article 92, Ley Federal de Protección al Consumidor, as amended.
 14 Article 82, Ley Federal de Protección al Consumidor, as amended. 
 15 Manuel Bejarano Sánchez, “Obligaciones Civiles,” (1998) Oxford University Press Harla, Mexico at pp. 379.
 16 Piedra, supra note 2, at 141.  
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Duty to Warn

As previously mentioned, one of the founding principles under the LFPC is the duty of all manufactures and 
suppliers to provide clear and adequate information on the different products and services offered, providing 
accurate specifications on their quantity, characteristics, composition, quality, and price, as well as on any 
risks they may pose for the consumer.

In addition, Article 41 establishes that, with respect to products which are considered to pose a potential 
danger for consumers, are harmful to the environment, or are foreseeably dangerous, manufacturers and 
suppliers must include clear instructions warning the consumers of the such possible negative effects. Addi-
tionally, a detailed explanation of the recommended form of use or application, as well as a clear warning of 
the hazards that may arise if the product is used in a different manner from that that recommended, must be 
include for consumer reference.17

Right to Recall Under the LFPC

In Mexico, the Consumer Protection Agency (‘PROFECO’) is the authority vested with the authority to order 
recalls and secure goods and products that may pose a threat to consumer’s life, health, and safety. PROFECO 
is thus entitled, when alarmed by a consumer or when deemed necessary, to carryout surveillance and ver-
ifications to commercial establishments and storages, where it may examine products, merchandise, prices, 
quantities, and the quality of such products.

If during such verifications PROFECO detects violations to any legal provision, whether under the LFPC 
or other, it may opt to seize, secure, suspend, or recall goods and products and impose stamp warnings on 
them as well as order the suspension of any advertising related to such goods and products. Additionally, 
PROFECO has the authority to confiscate products and enforce other preventive measures against manufac-
turers and suppliers.

Exclusion of Liability for Manufacturer and Supplier

Lastly, as evidence the LFPC provides for certain thresholds that must be meet for liability to be determined 
against manufacturers and supplier, which however, can abide by the exceptions provided under Articles 92 
and 93 to avoid responsibility in case the damages arise from actions not attributed to them. Such exceptions 
arise when: a) the product have been altered by acts or omissions directly attributed to the consumer; and 
b) if the product has been used for purposes other than those recommended by the manufacturer or service 
providers.18

After providing a general scope of the existing liability regime under the LFPC, it is important to con-
tinue with addressing the regulation on civil liability and its legal implications as regulated under the Federal 
Civil Code.

Conciliatory Process Before PROFECO

In order to address any disputes between consumers and manufacturers or suppliers, the LFPC provides for 
a mandatory Conciliatory Procedure which allows conflicting parties to address their differences prior to an 

 17 Bejarano, supra note 15 at 379. 
 18 Id. at 144.
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adversarial procedure before the competent courts.19 Such Conciliatory Procedure begins with the claimant 
filling of a complaint before PROFECO. Once the claim is filled, PROFECO will set a date for a hearing which 
shall take place at least four days after the date when the claim has been notified to PROFECO. In such initial 
conciliatory meeting, which may be conducted either in person or through a telephone conference, the par-
ties will make their case with the intention of reaching common grounds for conciliation.20

After the personality of the parties attending the conciliatory meeting is confirmed, the conciliator 
appointed by PROFECO will read the claim and urge the parties to reach an agreement, presenting alterna-
tive solutions deemed adequate for the case. The conciliator is entitled to request information from the par-
ties and to conduct inspections in order to abide himself of all elements required to reach a settlement. The 
conciliator is further entitled to suspend and reschedule any meeting in case it is deemed appropriate.

If, however, the manufacturer or supplier fails to attend such initial or subsequent hearings or if he fails to 
present a detail report addressing the claim of the consumer as required by law, he will be subject to administra-
tive sanction and the claims filed by the consumer will be deemed as true. If the parties fail to reach an agree-
ment, PROFECO will urge them to enter an arbitration procedure and to appoint PROFECO as the arbiter.

Finally, it is important to mention that any agreements or settlements reached before and approved by 
PROFECO are final, binding and enforceable (equivalent to a judicial resolution). Thus, failure to comply 
with the terms of such agreements or settlements will be deemed as a judicial contempt and will thus entitle 
the nonbreaching party to claim its enforcement through the corresponding civil, commercial or criminal 
courts, as applicable.

Federal Civil Code
Additional sources of liability arise from the Federal Civil Code (“FCC”)21 and from the Civil Codes of each 
State in Mexico, which have traditionally adopted the model of the FCC to regulate tort-base liability, which 
falls under the jurisdiction of each State.22

Under the FCC, the standard for liability arises from either contractual or non-contractual obligations. 
As further explained hereunder, the former takes place when a mutually agreed obligation between the 
parties is breached; whereas, the latter derives from: a) damages or loss caused from unlawful acts or acts 
against good customs (responsabilidadi subjetiva; fault-base liability); and b) damages or loss caused regard-
less of any tortious culpability or mens rea (responsabilidad objetiva; strict liability).

Accordingly, the standard for civil liability under the FCC is governed by the principle of direct causation 
(nexo causal), or stated differently, liability is only imposed if the injury or damage suffered by a claimant 
constitutes a direct consequence of the offender’s actions.23

 19 Subprocuraduría de Servicios, PROFECO, Guía de la Conciliación Personal, at pp. 3, found in: https://
www.profeco.gob.mx/juridico/Documentos/SSC/Normatividad_TomoII/GU%C3%8DA%20DE%20LA%20
CONCILIACI%C3%93N%20PERSONAL8.pdf.

 20 Article 111, Ley Federal de Protección al Consumidor, as amended.
 21 Velázquez, supra note 5, at 119.  
 22 Id. at 120. 
 23 Carlos F. Portilla & Enrique Valdespino, ‘The International Comparative Guide to: Products Liability 2006’, Mexico, 

GLOBAL LEGAL GROUP, 210 http://www.freshfields.com/publications/pdfs/2006/productliability2006.pdf (Last 
visited on 28 April 2018).  

https://en.wikipedia.org/wiki/Tort_law
https://en.wikipedia.org/wiki/Culpability
https://en.wikipedia.org/wiki/Mens_rea
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Contractual Liability

Contractual Liability under the FCC derives from the provisions set under Article 2142, which states 
the following:

“Article 2142.- In the commutative contracts the seller is obligated to correct any hidden defects found 
in the matter conveyed that hinders its use for its original purpose, or which entails a decrease in the 
use in such way that if the buyer had knowledge of such it would not have made the acquisition or 
would have paid less for the matter conveyed.”

From such article it is clear that the manufacturer or the supplier have the contractual obligation to “guar-
antee that the matter conveyed is subject to be used for its intended purposes by the buyer”.24 If the matter 
conveyed is afflicted by hidden defects, then the consumer would be entitled to either request the termina-
tion of the existing agreement with the manufacturer or the supplier and obtain the reimbursement of the 
expenses made, or to obtain a discount on the price of the conveyed good at a rate prescribed by an expert 
appraiser.25 In addition, a prospective claimant would be able to obtain the payment of damages if it is able to 
prove that the manufacturer or the supplier had knowledge of the existing defects and did not disclose such 
information.26

It is important to mention that the CFF provides for a statutory term of 6 months from the date in which 
the conveyed good is received by the consumer to file a claim. Failure to do so would entail the consent of the 
consumer with the quality and characteristics of the good.27

From a practical standpoint, it is clear that the actual protection provided by the FCC on a contractual 
basis sis fairly limited as any prospective claims for damages will only prosper if the claimant is able to prove 
the previous knowledge of the manufacturer or supplier of the existence of the defects in the product, precon-
dition which is unlikely to be easily proved in court.28

Non-Contractual Liability

Article 1910 of the FCC provides that whomever unlawfully or against good customs causes a damage is 
obliged to repair such damage, unless it proves that the damage was causes as a consequence of the fault or 
negligence of the victim:

“Article 1910. Whoever, acting unlawfully or against good customs, causes damage to another, is 
obliged to repair such damage, unless he proves that the damage was caused as the result of the fault or 
inexcusable negligence of the victim.”

In damages caused by defective products, a manufacturer or supplier will be liable if the victim is able 
to prove that the damage was caused as a consequence of unlawful acts or acts against good costumes per-
petrated by either the manufacturer or supplier. This means that the actions taken by the manufacturer or 

 24 Rafael Rojina Villegas, “Derecho Civil Mexicano,” (1998) Porrúa, at pp. 402. 
 25 Article 2144, Federal Civil Code. 
 26 Article 2145, Federal Civil Code.
 27 Article 2149, Federal Civil Code.
 28 Barrera, supra note 12, at 703.  
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supplier “must be contrary to an obligation imposed by law, or against moral rules or principles of conduct 
generally accepted by society,” in order to determine the existence on non-contractual liability.29

A much-debated element within this article is whether intent constitutes an essential component to 
determine the existence of liability from the manufacturer or supplier, or if on the contrary, the mere breach 
of the law or an expected social conduct derives in the duty to compensate the consumer regardless of the 
intent of the breaching party. Authors such as Bejarano Sánchez support the idea that: “legal doctrine sug-
gests that the non-contractual liability derives from the slightest of negligence, for any type of fault or aqui-
liana (in lege aquilia et levissima culpa venit),” as “every individual has the obligation to exercise extreme 
caution to avoid affecting the legal sphere of any third party.”30 Likewise, Barrera Graf has affirmed that the 
mere imprudence or negligence imputable to the wrongdoer, regardless of the existence of intent, will be 
enough to determine the obligation to compensate for damages, if an act against legal dispositions or good 
customs exists, which derives in damages to the non-breaching party.31

Again, under this provision, consumers who seek compensation will face the difficulty of providing evi-
dence of the wrongful act and the causal link between such as and the damages caused to them. Additionally, 
the manufacturer and supplier will be exempt from liability if they can prove that the damage or injury was 
due to the existence of “inexcusable fault or contributory negligence” of the victim.

Strict Liability

Article 1913 of the FCC allows for a form of strict liability with regards to dangerous products, absent any 
fault on the part of the victim by stating the following: “‘…if a person uses dangerous apparatus, instru-
ments, mechanisms or substances, he has to compensate for the damage caused, even if the act that caused 
the damage is not illicit, unless it is proven that the damage was caused as a consequence of fault or negli-
gence of the injured party.”

Federal Law on Metrology and Standardization
In accordance to the dispositions under the LFPC, all products must be consistent with the quality specifica-
tions as well as the relevant characteristic set forth in the applicable Mexican Official Norm’s. In the absence 
thereof, all products must comply with the specification provided under Mexican standards and they must 
comply with the methods or procedures set forth by the Ministry of Economy or the corresponding govern-
ment office with competent jurisdiction.

Mexican Official Norms (“NOMs”) are regulated under the Federal Law on Metrology and Standardiza-
tion (“LFMS”), which are defined as the binding technical regulation issued by the corresponding authorities 
that set forth the methods, specifications, rules, characteristics and prescriptions that products, process, sys-
tems, activities, services and methods of production must follow, as well as the labeling on such, in order for 
their adequate commercialization within national territory.

Additionally, NOMs impose the following duties on manufacturers:32

 29 Barrera, supra note 12, at 209.  
 30 Bejarano, supra note 15 at 217.
 31 Barrera, supra note 12, at 210.  
 32 Article 40, Federal Law on Metrology and Standardization.
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a) Duty of care in the design;

b) Duty of care in the fabrication;

c) Duty of care in the packaging of the product; and

d) Duty of care with regards to the information provided to the consumer.

Should a manufacturer or supplier breach any of the obligations set forth under the applicable NOMs 
with regards to design, process of fabrication, packaging and provision of information, and as a consequence 
of such breach a damage is caused to a consumer, then such manufacturer or supplier will be subject to the 
non-contractual liability set-forth under Article 1910 of the FCC.

Said NOMs are of strict application for products fabricated in Mexico, and on a similar basis, they will 
apply to all imported products that have similar characteristics to does generated in Mexico. Thus, Article 55 
of the LFMS requires all judicial authorities to take into consideration the requirements stablished under the 
applicable NOMs when civil, commercial or administrative procedures are in place.

Unfortunately, the LFMS does not provide for any sanctions against manufacturers or suppliers that 
breach any obligation stated under a NOM, however, it does state that the corresponding authorities will have 
to ensure that the products that breach any such obligations will have to be confiscated and their commer-
cialization must be prohibited. The only obligations imposed is to stop and refrain from the further commer-
cialization of the product and to swap the sold products for new ones that comply with the applicable NOMs. 
Additionally, they will have to cover all expenses arising from removing such goods from the market. Failure 
to promptly comply with such obligations could entail a fine for each day in which the products continue to 
be in the market.

Despite the information herein provided, it is clear that the LFMS does not provide in itself any prospec-
tive basis of liability for damages caused by defective products.

Recoverable Damages
Article 1910 of the FCC provides the fundamental basis for Mexican tort liability and recovery. Most Mexi-
can scholars follow the civil law view that a plaintiff can recover for “material” damages, also referred to as 
“patrimonial” damages, and “moral” damage, also referred to as “extra patrimonial” damage, which will be 
analyzed hereunder.33

Material Damages and Losses

The concept of damages is defined within Article 2108 of the FCC as the loss or reduction suffered by a patri-
mony due to the lack of fulfillment of an obligation. The word “patrimony” is a term which, like many other 
civil law terms, does not have an exact equivalent term in common law (this term is commonly referred to as 
“estate”).34 Losses on the other hand are defined in Article 2109 of the FCC as the deprivation of any lawful 
gain which should have been obtained from the fulfillment of the obligation. Damages and losses must be 
proven to be the immediate and direct consequences of a tortious act. Accordingly, in order to determine the 

 33 R. Rojina VILLEGAS, “Derecho Civil Mexicano,” (3d ed. 1976) at 130. 
 34 “The term patrimony is a legal fiction which is separate and independent from its individual components. In 

a sense, the notion of patrimony is similar to the common law concept of a corporation which is a legal fiction 
independent from its individual shareholders.”
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exitance of liability, Article 2110 of the FCC specifies that the damages and losses must be consequential or 
have a direct causation derived from the breach of an obligation by a wrongdoer.

Moral and Punitive Damages

The issue of punitive or moral damages is difficult as it has not been clearly decided by national courts. 
However, according to the general principles of loss, in addition to compensatory damages and losses, a 
victim could claim moral damages. Moral damage is understood as the negative effect a person suffers in 
connection to its feelings, affection, beliefs, reputation, honor or in the impression a third party has on 
the individual.

Moral damages are presumed when the freedom or the physical and psychological integrity of an indi-
vidual is transgressed. This is foreseen in Article 1916 of the FCC which states that whoever causes moral 
damages will be liable to repair them in addition to any material damages caused.

Conclusion
Despite the evident steps taken in recent years to better incorporate the concept of product liability within 
our legal system, its late development in civil law countries generally, and in Mexico in particular, in compar-
ison to the reach tradition found in Anglo-American systems, renders this a matter which requires its fur-
ther development. Having said this, we can undoubtedly confirm that the protection of consumers in Mexico 
is a relevant topic and a priority for Mexican legislators.

While such development takes place, the LFPC will continue to be the source and guaranty that all prod-
ucts sold in Mexico are free of any hidden defects and that the manufacturers and suppliers are held account-
able if such is not procured.
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