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United Kingdom

By Rod Freeman and Fergal Duggan

Introduction to the Product Liability Legal System in the UK1

Product liability claims in the UK may be made (i) under the Consumer Protection Act 1987 (the “CPA”), (ii) 
in respect of breach of contract, and/or (iii) in negligence.

Both the UK government and the European Commission have been active in the field of product liability 
over the past 20 years. This, coupled with the power of the consumer lobby, resulted in a stream of product 
liability related legislation. Much of this is designed to restrict, if not reverse, the old concept that goods are 
bought at the buyer’s risk (‘buyer beware’).

As a result of the CPA (which implements in the UK the no-fault liability regime introduced by the EU 
Product Liability Directive2), manufacturers and suppliers in the UK have had to accept the risk that they 
may be held liable for damage caused by defective goods, regardless of any lack of fault on their own part. 
The CPA imposes liability on the producer of defective products for damage caused by the defect.

Since October 1994 the General Product Safety Regulations (the “GPSR”) (which implement in the UK 
the EU General Product Safety Directive3), revised to provide still further protection for consumers in 2005, 
have increased the burdens on producers and distributors such that they may be open to criminal prose-
cution if they place unsafe goods on the market or supply products which they know or ought to know are 
dangerous. It is increasingly the case that manufacturers and suppliers of unsafe products can expect to face 
criminal prosecutions and, if convicted, will receive harsh treatment from the courts.4

Basic Overview of the English Legal System
Before considering the product liability legal system further—and, specifically, the duty to warn—it is help-
ful to consider several key features of the English judicial system:

• The court structure—Civil proceedings in England can be conducted in the County Court or the High 
Court; more sizeable cases are exclusively dealt with by the High Court.

• No jury trials in product liability cases—Liability is determined by a judge in the first instance, and 
may be appealed to a more senior court e.g. the High Court of Justice (which functions both as a civil 

 1 Throughout this chapter, any references to “the UK” are intended to be references to the laws and judicial system of 
England and Wales.

 2 Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of 
the member states concerning liability for defective products.

 3 Directive 2001/95/EC of the European Parliament and the Council of 3 December 2001 on general product safety.
 4 Manufacturers and suppliers of products should appreciate that they may face criminal, as well as civil, liabilities if 

their products are defective. There is extensive regulation of the safety of products in the UK and much of this legis-
lation is EU driven. An examination of criminal liability is outside the scope of this Chapter.
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court of first instance and as an appellate court for cases from the lower courts), the Court of Appeal 
(the second most senior court in the English legal system), or the Supreme Court (in the last instance).

• No punitive damages—The English courts cannot award punitive damages (exemplary damages are 
permitted, although they are very rare). The courts are empowered to award damages for loss suf-
fered, including economic loss; if the loss suffered is negligible, damages awarded by the court will be 
nominal only.

UK Implementation of the EU Product Liability Directive

Strict Liability under Part I of the Consumer Protection Act 1987

Part I of the CPA implemented the provisions of the 1985 Product Liability Directive in the UK. Part I 
imposes liability to pay compensation for damage caused by a defect in a product, even if there is no proof of 
fault on the part of the party responsible. It is in this sense that liability is said to be ‘strict’. However, strict 
liability is not the same as ‘absolute liability’; the burden of proof still lies with the consumer, and several 
defences to a strict liability claim exist. Claims may only be brought under the CPA in respect of products put 
into circulation (i.e., entering the distribution chain) after 1 March 1988: claims relating to products supplied 
before this date must be brought for breach of contract and/or in negligence.

Who May Be Liable?

Section 2(1) of the CPA provides that where any damage is caused wholly or partly by a defect in a product, 
each of the following are liable for the damage: (a) the producer of the product; (b) any person who, by put-
ting his name on the product or using a trade mark or other distinguishing mark in relation to the product, 
has held himself out to be the producer of the product; and (c) any person who has imported the product 
into a member state from a place outside the member states in order, in the course of any business of his, to 
supply it to another. In addition, any person who supplied the product (whether to the person who suffered 
the damage, to the producer of any product in which the product in question is comprised or to any other 
person)—this includes the retailer, wholesaler or distributor—is liable if asked by the claimant to identify the 
producer, own brander or the importer, and he fails to do so.

Where two or more persons are liable for the same damage, their liability is joint and several.

“Product”

The CPA gives the widest possible definition to ‘product’. It states that this means any goods or electricity, 
and includes a product which is comprised in another product, whether as a component or as a raw material. 
As a result, the CPA applies to almost every product.

When is a Product “Defective”?

The test under the CPA is exclusively one of safety. This is in contrast to the much broader test of ‘satisfactory 
quality’ under the Consumer Rights Act 2015 (which will be the relevant test where the claim is for breach of 
contract). Case law has emphasized that the provisions of the CPA give rise to ‘strict liability’, with the result 
that the producer can be found liable even if it has not acted negligently if an injury is caused by a defect in 
its product.



Product Liability: Warnings, Instructions, and Recalls    United Kingdom   3

The Product Liability Directive—and, therefore, the CPA—focuses on the objective characteristics of a 
given product and asks whether it is to be considered ‘defective’. A product is considered to be defective if, in 
the light of all relevant circumstances, it does not meet the safety standards that ‘persons generally are enti-
tled to expect’ (section 3). Matters to be taken into account include:

• the manner in which and the purposes for which the product is or has been marketed (including its 
get-up);

• the nature and scope of any instructions for use, or warnings given with the product;

• what might reasonably be expected to be done with or in relation to the product; and

• the time when the product was supplied by its producer to another.

A product can therefore be defective as a result of an error in the way it was produced (a manufacturing 
defect), the way in which it was designed (i.e., if it is unsafe for its intended or foreseeable use), or the way 
in which it has been marketed (e.g. the suggestion may be that a product is unsafe because it was marketed 
without sufficiently clear instructions or warnings).

Section 3 provides that it does not require a defect to be inferred from the fact alone that the safety of a 
product which is supplied after that time is greater than the safety of the product in question.

There is an increasing body of case law in the UK on the principles for determining a defect in a product 
for these purposes. By way of example, the court in Colin Gee & ors v DePuy International Ltd5 addressed the 
interpretation of “defect” and provided guidance for understanding section 3 of the Consumer Protection 
Act as it applies to product liability. In summary, the Court found that:

 to determine the relative safety of a product, claimants must compare new products to products exist-
ing at the time the new product was introduced to the market;

 a product must be examined according to an objective standard of safety (to be assessed flexibly by 
the Court); and

 a product is not defective where the defect was a known consequence of the ordinary use of 
the product.

Recent European case law has further clarified the barriers which claimants must overcome to prove 
that a product suffered a “defect”. In Boston Scientific Medizintechnik GmbH v AOK Sachesen-Anhalt6, the ECJ 
decided that where products have an “abnormal potential for damage” and one product of that group has an 
identifiable potential defect, it is “possible to classify as defective all products within that group or production 
series” without showing that the defect existed within the particular product in issue.

The CPA does not expressly address the question of how a product’s non-compliance with safety stan-
dards should be treated for the purposes of determining whether it meets the act’s customer expectation 
standard. However, a Court of Appeal decision suggests that non-compliance with non-marketing industry 
standards will not automatically render a product defective, if the public would not have known about the 
precise standards applicable (Pollard v. Tesco Stores Ltd and Others7).

 5 [2018] EWHC 1208 (QB).
 6 85/374/EEC.
 7 [2006] EWCA Civ 293.
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Even if it is shown that the product is defective, the person proceeded against can avoid liability under 
the CPA if able to establish one of the defences set out in section 4. Those defences include that:

• the defect is attributable to compliance with any requirement imposed by or under any enactment or 
with any EU obligation; or

• the person proceeded against did not at any time supply the product to another; or

• the defect did not exist in the product at the relevant time; or

• the state of scientific and technical knowledge at the relevant time was not such that a producer of 
products of the same description as the product in question might be expected to have discovered the 
defect if it had existed in his products while they were under his control (this is known as the ‘state of 
the art’ or ‘development risks’ defence).8

Damages under the CPA

Compensation may only be recovered if the claimant has proved that the product is defective and that dam-
age was suffered as a result of the defect. Even then, the CPA does not cover the following types of damage:

• damage to the product itself (this is a significant exclusion and will mean that in many cases a claim 
under the CPA will not provide either any remedy at all or a complete remedy for a claimant);

• damage to property that is not of a type ordinarily intended for private use, occupation or consump-
tion and intended by the person suffering the loss or damage mainly for his own private use, occupa-
tion or consumption;

• damage of less than £275;

• damage caused by products put into circulation prior to March 1 1988 (when the Consumer Protec-
tion Act came into force); or

• pure economic loss not caused by death or personal injury.

Time Within Which to Bring a Claim
Any claim brought under Part I of the CPA must be commenced within three years from whichever is the 
later of the date on which the cause of action accrued or the date of the injured person’s knowledge of mate-
rial facts.9 There is also a long-stop provision which holds that no claim can be brought more than 10 years 
after the particular defendant put the product into circulation.10 Note that the concept of exactly when a 
product is ‘put into circulation’ has proven difficult to define. But has been generally accepted to mean when 
the product is taken out of the manufacturing process and enters a marketing process in which it is offered to 
the public to be consumed.

The Future
The European Commission is responsible for reviewing the application of the Product Liability Directive 

and reporting to the Council of Europe every five years (Article 21). The Product Liability Directive was most 

 8 This list is not exhaustive—refer to section 4.
 9 Limitation Act 1980, s 11(A)(4).
 10 Limitation Act 1980, s 11(A)(3).
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recently reviewed in May 2018, the fifth report since its introduction in 1985. There was a specific focus in 
this review on whether the Directive remained capable of adequately addressing the challenges caused by 
recent technological developments. The review found that “even though products are much more complex 
today than in 1985, the Product Liability Directive continues to be an adequate tool”. However, recommenda-
tions were made to clarify concepts/definitions e.g. “product,” “producer,” “defect,” “damage” etc. to ensure 
that they were more effective in today’s landscape of dispersed multi-actor supply chains. To support the 
Commission’s preparation of guidance on how existing Product Liability Directive provisions can be applied 
to new technologies, it has formed a new Expert Group on Liability and New Technologies.

BREXIT
More broadly, the potential impact of the UK’s departure from the EU is, at the time of writing, attracting 
much comment across all areas of law. Many currently applicable EU regulations concerning product liabil-
ity and safety will cease to have effect, and will be incorporated into UK law. However, whether there will be 
changes to this area of law as a result of Brexit (for example if product safety laws will be amended to be more 
relaxed or stringent) is yet to be seen. The government is using various steering and working groups com-
prised of legal experts and industry professionals to guide this transitional period.

Description of Other Systems of Liability, And Interaction with 
Laws Implementing the Product Liability Directive
Civil liability for defective products can also arise in contract, in negligence, and as a result of a breach of 
statutory duty (the latter is not discussed here in detail). These liabilities are not mutually exclusive and 
claimants will often bring an action on more than one ground (often, including under the CPA).

Contract

Overview

Claims for breach of contract may only be brought against the immediate supplier of the defective product 
to the person injured: a buyer can recover compensation from a seller if the product he has bought does 
not comply with the terms of their contract and, as a direct or foreseeable result, he suffers loss, damage or 
injury. The buyer does not need to prove that the seller has been negligent. To this extent, there is ‘strict’ or 
‘no fault’ liability in contract.

Below we explore claims made as a result of breach of an (i) express contractual term relating to the 
safety of the defective product; and (ii) implied contractual term in the Consumer Rights Act 2015.

The Contract

In a straightforward case, the contract will be contained in a single document, such as a purchase order. In 
other cases, the contract may consist of more than one document, for example, a series of letters. It is com-
mon practice for the seller and the buyer to say that they contract only on the basis of their own standard 
terms. This can give rise to difficulties in establishing whether the terms of business of the seller, or those of 
the buyer, or parts of both, constitute the contract between the parties.
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Generally, a contract does not need to be in writing and can be entirely oral (as is the case with most 
consumer sales), or can even be inferred from the conduct of the parties (although this can give rise to diffi-
culties in establishing exactly what has been agreed).

In certain circumstances, specific requirements will apply to the format of a contract. For example, 
where goods are supplied with a consumer guarantee, the Consumer Rights Act 2015 specifies that the 
guarantee takes effect as a contract. The guarantor must ensure that the guarantee sets out certain matters 
in plain intelligible language. These include the contents of the guarantee and the essential particulars nec-
essary for making claims. Failure to comply with this obligation will entitle the enforcement authorities to 
apply for an injunction compelling performance.

The terms of a contract may be express or implied. Express terms are those which the parties have actu-
ally agreed when making the contract (whether orally or in writing), while implied terms are those which 
are implied into contracts either by legislation (e.g. Consumer Rights Act 2015, see below) or, if necessary, 
in order to give ‘business efficacy’ to the contract. The circumstances in which a term will be implied into a 
contract to give business efficacy are determined by case law and the position is relatively complex. In rare 
circumstances terms may be implied into a contract in light of the custom/practice of certain trades.

A court will interpret contractual terms by giving the language used its ordinary and plain meaning. 
Evidence as to what the parties may have said to each other when negotiating the terms, or what they may 
have believed their contract to mean, will not be taken into account if the meaning of the agreed terms is 
clear. However, if a term is ambiguous, the court may have regard to statements made before the contract was 
concluded, as well as the overall business purpose of the contract, in order to ascertain the term’s meaning.

The Consumer Rights Act 2015

The Consumer Rights Act 2015 became law on 1 October 2015, replacing the Sale of Goods Act 1979, Unfair 
Terms in Consumer Contracts Regulations 1999 and the Supply of Goods and Services Act 1982. This over-
haul of consumer rights legislation was implemented to strengthen and modernise the law, making it more 
easily understandable to consumers, and introduces a new regime specifically for digital content.

A contract for the sale of products will usually include express terms regarding product descriptions 
and assurances as to quality or performance. In addition, the Consumer Rights Act 2015 implies standard 
terms into every contract for the sale of goods, unless the parties agree otherwise. Key terms that will be 
implied include that the goods should be of satisfactory quality (section 9(1)) and should correspond with any 
description (section 11(1)) or sample (section 13(1)).

In determining whether goods are of satisfactory quality, section 9(3) provides that the quality of goods 
includes their “state and condition and the following (among others) are in appropriate cases aspects of the 
quality of goods:

(a) fitness for all the purposes for which goods of the kind in question are commonly supplied,

(b) appearance and finish,

(c) freedom from minor defects,

(d) safety, and

(e) durability.”

For the purposes of the Consumer Rights Act 2015, goods are of satisfactory quality if they meet the 
standard that a reasonable person would regard as satisfactory, taking account of any description of the 
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goods, the price (if relevant) and all the other relevant circumstances (section 9(5)). Where the buyer is deal-
ing as a consumer (and this may be the case even where the buyer is a company—see Feldarol Foundation 
v. Hermes Leasing (London) Ltd and Amari Sant Agata Classics),11 these circumstances include public state-
ments made by the seller or his agent or representative about the characteristics of the goods, particularly in 
advertising or labelling (section 9(6)). There are limited exceptions to this rule (section 9(7)); to avail himself 
of them, the seller must show that:

(a) at the time the contract was made, he was not, and could not reasonably have been, aware of 
the statement,

(b) before the contract was made, the statement had been withdrawn in public or, to the extent that it 
contained anything which was incorrect or misleading, it had been corrected in public, or

(c) the decision to buy the goods could not have been influenced by the statement.

The implied term of satisfactory quality will not extend to ‘defects’ which, prior to the contract being 
made, are specifically drawn to the buyer’s attention, or ought to be revealed by the particular examination of 
the goods (if any) which is made by the buyer prior to the purchase of the goods, or—in the case of a contract 
for sale by sample—which would have been apparent on a reasonable examination of the sample (section 
9(4)).

Where the seller sells goods in the course of a business and the buyer, expressly or by implication, makes 
known to the seller any particular purpose for which the goods are being bought, there is an implied term 
that the goods supplied under the contract are reasonably fit for that purpose, whether or not that is a pur-
pose for which such goods are commonly supplied. There is an exception where the circumstances show that 
the buyer does not rely, or that it is unreasonable for him to rely, on the skill or judgment of the seller (section 
10(4)). Where the buyer knows more about the conditions in which the goods are to be used than the seller or 
where the seller has no greater knowledge than the buyer in relation to the specific use intended, the courts 
have indicated that they are likely to find that there is no reliance, or no reasonable reliance by the buyer on 
the seller (Jewson Limited v. Kelly12).

The Consumer Rights Act 2015 includes a presumption in favour of the buyer when dealing as a con-
sumer: goods which do not conform to the contract of sale at any time within the period of six months from 
the date on which the goods were delivered to the buyer are taken not to have conformed at delivery (section 
19(14)). However, that does not apply if it is established that the goods did so conform at that date, or such 
presumption is incompatible with the nature of the goods or the nature of the lack of conformity (section 
19(15)).

The Remedies for Breach of Contract

The remedies available where a product fails to comply with a term of the contract are governed by the gen-
eral principles of contract law. The remedies available depend on the classification of the term breached. 
Contract terms in English law can be classified as conditions, warranties or innominate terms. A condition is 
seen as a vital term of the contract, breach of which will entitle the innocent party to repudiate the contract 
(unless as a buyer he has accepted the goods) and/or claim damages, on the basis that he has not received 
the benefit he was promised. Repudiation will bring the contract to an end. Breach of a warranty entitles 

 11 [2004] EWCA Civ 747.
 12 [2003] All ER (D) 470.
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the innocent party to a claim for damages only. Terms that are incapable of being classified as conditions or 
warranties are treated as innominate terms. The remedy for breach of an innominate term depends upon the 
effect of the breach on the injured party at the time of the breach. If the effect of the breach is substantially 
to deprive the innocent party of the whole of the benefit of the contract, then it will be a serious breach of the 
innominate term and the remedy will be the same as for a breach of condition. If this is not the case then the 
remedy will be the same as for a breach of warranty.

The Consumer Rights Act 2105 introduces a three-tiered remedy structure to remedy breaches of the 
Act, replacing the two tier system in the Sale and Supply of Goods to Consumers Regulations 2002. In gen-
eral terms, the Consumer Rights Act 2015 allows consumers a short term right to reject, available within the 
first 30 days of the goods being supplied, if the goods are made available for collection by the trader. Alter-
natively, the Act provides that the consumer may require the seller to repair or replace the goods (section 
23). If the repair or replacement of the goods is disproportionate or impossible, or the seller fails to perform 
his obligations in this regard, the buyer can require an appropriate reduction in the purchase price (section 
24), or terminate the contract (section 22). The Consumer Rights Act applies where there is an agreement 
between a trader and consumer for the trader to supply goods, digital content or services, if the agreement is 
a contract. As a result, these rules do not apply to business-to-business, consumer-to-consumer, or consum-
er-to-business contracts.

Damages for breach of contract are usually only to compensate for economic loss, but damages may be 
awarded to compensate for physical injuries caused by defective goods. Damages are not usually awarded for 
anxiety and stress.

Tort—Negligence
In order to establish negligence, it is necessary to prove that the defendant owed a duty of care to the claim-
ant, that he breached that duty by failing to take reasonable care, and that the breach caused the damage 
complained of. Such claims are commonly brought against the manufacturer of a defective product, although 
they may also be brought against other parties in the supply chain, if fault can be established. A supplier of 
products will be liable to pay damages for negligence if it fails to act with the amount of care which the law 
expects of it in relation to its products. This means that the supplier must take reasonable care to avoid acts 
or omissions which can reasonably be foreseen as being likely to injure others.

Duty of Care

A manufacturer will be expected to take reasonable steps to monitor safety aspects at all stages of the pro-
duction process, including research, design, manufacture, sourcing of materials and labelling (with particu-
lar reference to proper safety and other instructions).

An importer, distributor or retailer will need to take appropriate steps to satisfy itself as to the safety of 
the product that it is selling. This can go further than simply seeking reassurance from the manufacturer, by 
warranty or otherwise, that the product is safe, and may even extend to carrying out sample tests.

Where the knowledge of risks associated with a product is only beginning to emerge, the court may be 
called on to assess whether a defendant’s failure to warn of those potential risks amounts to a breach of duty. 
This issue was considered in the context of an unsuccessful claim against the UK Health Secretary for a fail-
ure to notify the public of the potential risks posed to children by aspirin. In that case, the High Court took a 
robust approach, holding that the risk posed by a failure to warn at the time in question was outweighed by 
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the risk of a premature, poorly planned or confusing information campaign (Smith v. Secretary of State for 
Health).13

Where a defendant has, or might be expected to have, greater than average knowledge of the risks in 
question it may be obliged to take more than standard precautions. This principle was applied by the Court of 
Appeal in a decision involving a claim in negligence against a hospital by one of its nurses. The hospital was 
found negligent for supplying the nurse with latex gloves which were known to have the potential to cause 
health problems (Dugmore v. Swansea NHS Trust).14

In deciding whether a particular supplier has discharged the duty imposed on it, the courts will give 
regard to all the relevant circumstances. For example, the resources and expertise available to a supplier will 
be a consideration—a department store would be expected to exercise more checks than, for example, a cor-
ner shop.

To Whom Is a Duty Owed?

The courts have recognized that it is necessary to restrict the range of people to whom the duty to take rea-
sonable care is owed. Over the years these people have been quaintly defined as ‘my neighbours’, that is, those 
“who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as 
being so affected”. However, the duty to take reasonable care is owed to any customer and to any end user of 
the product using the product as intended. Matters that are taken into account in deciding how widely the 
duty of care is to extend would include the nature of the defect, the circumstances in which the product was 
likely to be used and the degree to which knowledge of the risks was available at the time the injury occurred 
(Maguire v. Harland & Wolff ).15

Causation

Even if a claimant can prove that a duty of care was owed, he must go on to prove that the loss he suffered 
was actually caused by the defendant’s breach of that duty.

The Avoidance or Reduction of Liability

If the claimant can prove that a duty of care was owed and that the duty was breached, liability in negligence 
can nonetheless be avoided or reduced by the supplier if the claimant knew the risks associated with the 
product but chose to accept them (‘voluntary assumption of risk’). This constitutes a complete defence to a 
claim, but in practice it may be difficult to establish—for example, if the claimant is a child or if the injured 
party could not be expected to have sufficient expertise to assess fully the risks involved.

Liability may also be reduced if the claimant’s own negligence contributed to his loss (‘contributory 
negligence’), although this can only result in a reduction in the amount of compensation that is to be 
awarded. The reduction will be in proportion to the claimant’s own share of responsibility for the damage or 
injury suffered.

 13 High Court, 15 February 2002.
 14 [2003] 1 All ER 333.
 15 [2005] EWCA Civ. 01—asbestos widow.
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Damages

Damages may be awarded if a successful claim is brought in negligence.

Time Within Which To Bring a Civil Claim in Contract or Tort
A claimant who wishes to bring a claim must do so by starting court proceedings within the applicable statu-
tory limitation period. If the claim is for compensation for death or personal injuries, it must be commenced 
within three years of the later of either (i) the date on which the cause of action arose (i.e., the date on which 
the injuries were suffered), or (ii) the date on which the claimant had knowledge of:

• the seriousness of his injury;

• its cause; and

• the identity of the defendant or the person alleged to be responsible.

All other claims (i.e., claims that are not made under the CPA and that do not concern death or personal 
injuries) must be brought within six years of the date on which the cause of action arose; when the cause of 
action arises will depend on whether the claim is based on a breach of contract or negligence, and the law in 
this area can be complex.

The Role of Pre-Sale Warnings/Instructions on Questions of 
“Defect” under the National Laws Implementing the Product 
Liability Directive (Focusing on Examples/Cases)
The use of appropriate warnings and instructions can be an effective way of minimizing exposure to 
legal liabilities.

There is a distinction between ‘warnings’ and ‘instructions’, and it has been said that ‘[w]arnings call 
attention to a danger, while instructions are intended to describe procedures for effective and reasonably safe 
product use’.16 Warnings (i) reduce the risk of a product-related injury by allowing consumers to behave more 
carefully than if they were not aware of the relevant risks; and (ii) provide consumers with the information 
required to make an informed choice.

Section 3(2) of the CPA—Presentation: Including 
Marketing, Instructions and Warnings
The importance of warnings and instructions should not be underestimated. As noted above, in determining 
whether a product is defective, section 3(2)(a) of the CPA provides that ‘the manner in which, and purposes 
for which, the product has been marketed, its get-up, the use of any mark in relation to the product and any 
instructions for, or warnings with respect to, doing or refraining from doing anything with or in relation to the 
product’ are circumstances to be taken into account.

The way in which a product is marketed, as well as the instructions and warnings supplied with it, 
can lower what a person might otherwise be entitled to expect; good instructions and warnings can render 
products with potential dangers safe, whilst poor instructions and inadequate warnings can lead to a prod-

 16 MS Madden, ‘The Duty to Warn in Products Liability: Contours and Criticism’ 89 W Va L Rev 221, 224 (1987).
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uct being deemed unsafe. However, there will come a point when safety expectations cannot be reduced by 
instructions and warnings alone, and the producer will be expected to “design out” the risk instead.

The importance of warnings and instructions cannot be overstated since:

• the CPA expressly states that warnings and instructions must be taken into account when deciding 
whether a product is defective; and

• the adequacy (or otherwise) of warnings may go to the question of causation, which is often central 
to a product liability claim. If a claimant chooses to ignore specific warnings and/or detailed instruc-
tions, a court may be persuaded that this, rather than any shortcomings in the product, was the cause 
of the loss.

Examples of Relevant Cases

Buckley v Henkel Ltd17

The claimant suffered a severe allergic reaction to a hair dye product manufactured by the defendant, and 
claimed that the product was defective. The product contained PTD, a necessary ingredient for permanent 
hair dyes, which has the potential to cause severe allergic reactions. The product was accompanied by a leaf-
let which explained the potential risks of using the dye and advised that users should use a patch test, i.e. 
apply a sample, before using the product fully. The claimant used the patch test and did not suffer from any 
adverse reaction.

Although the court accepted that there were risks associated with using the product, the court found 
that the claimant had not proved that the presence of PTD made the product defective. The importance of 
clear warnings was heavily emphasised in the judgment. The court relied on the fact that the leaflet’s warn-
ings explained that the risk of an allergic reaction was “severe” and advised that the user consult a medical 
practitioner if they suffered an adverse reaction. The instructions also explained that the patch test reduced 
the risk of an adverse reaction but did not eliminate it fully. On this point, the court found that “a procedure 
introduced into a product to improve its safety [e.g. a patch test] should not then make the product itself defec-
tive because it is not 100 percent effective when it is does not purport to be.”

Worsley v. Tambrands Limited18

The claimant had used the defendant’s tampons for many years, and had from time to time read the instruc-
tions and warnings that accompanied the product. The leaflet included in the packaging provided warnings 
about the risk of Toxic Shock Syndrome (TSS) in some detail, while the outside of the package also had a 
printed warning about TSS. In 1994 the claimant developed symptoms of TSS (although these were not 
diagnosed by the doctor she saw, and the claimant was instead treated for food poisoning). The claimant 
looked for the leaflet that accompanied the tampons, but her husband had thrown it away a few days later. 
Without the benefit of the leaflet, she did not recognise the significance of her symptoms, nor seek the urgent 
medical attention that was required. The claimant became very ill, and was hospitalised; following recovery, 
she brought proceedings against the manufacturer. With respect to the CPA, the claimant alleged that the 

 17 2013 WL 6537240.
 18 High Court of Justice, 3 December 1999, per Ebsoworth J.
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product was defective due to inadequate warnings. The Court held that the defendant had done all that was 
required of it, and Mrs Justice Ebsworth said:

As a matter of common sense, I conclude the duty of the manufacturer, and that to which persons 
generally are entitled to expect in relation to the product, is that the box contains unambiguous and 
clear warning that there is an association between TSS and tampon use and that directs menstruating 
women to the internal leaflets for details.

TSS is a rare but potentially very serious condition which may be life threatening, but it is necessary 
to balance the rarity and the gravity. That balance is reasonably, properly and safely struck by the dual 
system of a risk warning on the box and a full explanation in the leaflet if the former is clearly visible 
and the latter is both legible and full”.

The judge was satisfied that the defendant’s leaflet met these requirements; it was immaterial that 
the warnings and instructions accompanying the same product in the US were more detailed (and better 
designed), as the legal requirements in the UK had been fulfilled.

Abouzaid v. Mothercare Ltd19

The English Court of Appeal considered an accident that occurred in relation to a baby stroller. A 12-year 
old child had been helping his mother attach a fleece-lined sleeping bag supplied by Mothercare to a child’s 
pushchair. The product was designed to be attached by elasticated straps, and one of the elasticated straps 
slipped from the child’s grasp and caused injury to his eye. The Court of Appeal accepted that light metal 
(i.e., the buckle) attached to strong elastic had caused the injury and that it was predictable, but very unlikely. 
The Court of Appeal found that the trial judge had reached the correct conclusion in finding that the product 
was defective: there was a combination of a failure to provide instructions, and the design was unsafe. The 
evidence showed that it would have been possible to have made a fastening mechanism which was safe, and it 
was further held that it was foreseeable that a child might try to fasten the straps such that the straps would 
be at eye level. Mothercare was found liable even though the Court of Appeal accepted that the risk could not 
have been recognised at the time of supply.

A v. National Blood Authority

Burton J gave a High Court decision in this case, holding that infected blood was defective notwithstanding 
that at the relevant time no test could have identified the virus, and the defendant was under a duty to supply 
the blood product. The development risks defence did not apply as the risk was known, just not discover-
able, in individual bags of blood. The judgment was lengthy and the case raised many complex issues of law 
and policy. The judge suggested that even warning the public of possible hepatitis contamination in blood, 
together with express warnings on bags of blood, would not necessarily have been sufficient to ensure that 
the blood was not defective, particularly in light of the no-waiver provision in the Product Liability Directive 
(article 12—and section 7 of the CPA—provides that liability could not be limited or excluded by any con-
tract term, any notice or any other provision).20

 19 Unreported, December 2000.
 20 Please note that the test for determining whether a defect exists in a product under A v National Blood Authority has 

now been largely reversed in Wilkes v Depuy [2016] EWHC 3096] (QB).
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Bogle v. McDonald’s21

Thirty six claimants commenced a group action in the High Court against McDonald’s Restaurants 
(“McDonald’s”), seeking compensation for injuries suffered when scalded by hot coffee/tea served at restau-
rants operated or franchised by McDonald’s. One of the allegations was that McDonald’s failed to provide 
clear and unambiguous warnings to customers of the risk of scalding from hot drinks, and this was therefore 
one of the reasons why the drinks were “defective” under the CPA. The Court rejected the claimants’ argu-
ments, finding that the safety of the drinks did meet the legitimate expectations of persons generally.

Palmer v. Palmer (2006)22

This case arose out of a road traffic accident, in which a child wearing a safety belt with a device known as a 
“Klunk Klip”23 suffered severe injuries; the device had led to excessive slack in the seatbelt as a result of the 
way the device was used. The instructions for the product were included in the packaging, and included a 
warning triangle and the words “safety first, follow the instructions, do not introduce excessive slack to the 
seatbelt” in bold type. The device was found to be defective essentially because of the way in which it could 
be misused; the misuse was not in any way drastic or unforeseeable. The court considered whether the device 
was adequately safe, and concluded that it was not. The court found that the instructions24 were inadequate, 
and the Klunk Klip was liable to misuse even if the instructions were retained since the instructions them-
selves were incomplete. The approach of the court tends to suggest that a producer has a duty to consider the 
design of the product and the possibilities of the product being used in a manner not intended but which 
gives rise to dangerous consequences. It is noteworthy that this product was specifically designed to intro-
duce some slack into the seatbelt safety system.

Concluding Comments
In light of the role pre-sale warnings/instructions also play in relation to liability under the GPSR, in con-
tract, and in negligence, it is clear that warnings and instructions are a key weapon in the armory of manu-
facturers, distributors and retailers (and their insurers) in avoiding or defending claims.

The Role of Pre-Sale Warnings/Instructions in Other Concepts of 
Liability (e.g. Fault Based Liability, Consumer Rights Law)

Contract

In contract, appropriate warnings and instructions can qualify the terms of the contract, including the 
implied terms of satisfactory quality and fitness for the purpose.

 21 [2002] All ER (D) 436 (March).
 22 [2006] EWHC 1284.
 23 A device designed to introduce a small amount of slack into a seat belt, to it more comfortable for the user.
 24 Even if they were available to the user; in this case they were not because the claimant’s family purchased the car 

second-hand and the device was already fitted.
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Negligence

As noted above, warnings will go to the very heart of whether the duty of care has been discharged. It has 
long been recognised that liability in negligence may be incurred where there has been a failure to warn of a 
product’s dangerous characteristics. By way of example:

• An early (1902) leading case in this area is Clarke v. Army & Navy Cooperative Society.25 The defen-
dants owned cooperative stores, and sold to the claimant a tin containing disinfectant powder—no 
warning was given to her about any danger associated with the tin. It was held that, where the seller 
knew that the tin was likely to cause danger to a person opening it, unless special care was taken, and 
the danger was not such as would be known to or appreciable by the purchaser unless warned of it, 
then the seller had a duty to warn the purchaser of the danger.

• In Vacwell Ltd v. BDH Chemicals Ltd a manufacturer of chemicals was held liable for failing to warn 
of the hazard of serious explosion when it came into contact with water.26

However, as always, causation needs to be established before there can be any liability in negligence for 
failure to warn. The case of Chubb Fire Ltd v. Vicar of Spalding & Others27 highlights this point, and was an 
appeal by the defendant (Chubb) which had supplied a dry powder fire extinguisher to a church, against a 
decision that it was liable for the costs of cleaning the church after the extinguisher had been discharged in 
the church by vandals. In allowing the appeal, it was held that while Chubb gave no warning to the church 
about the danger or the downside of using a dry powder extinguisher, it was held that the failure to warn was 
not causative of the damage suffered because the church—if warned—would have ultimately made the same 
decision and opted for a dry powder fire extinguisher.

Circumstances in Which Liability Can Arise Under National 
Law (Tort, Contract) for Failure to Warn Post-Sale
The discussion above shows that the manufacturer can have obligations to issue warnings and instructions 
for use at the time when the product was originally supplied. Often, however, the existence of defects is not 
known until later—and consideration therefore needs to be given to whether there are any obligations to 
warn of subsequently discovered risks.

The Consumer Protection Act 1987
The CPA provides that the standard of defectiveness is judged in the light of the standards prevailing at the 
time of supply (see section 3(2)(c)), and it is also a defence to show that the defect did not exist at that time 
(see section 4(1)(d)). However, the CPA does not impose any obligations to warn that products which reached 
the appropriate standard of safety when supplied are now to be considered to be defective in the light of ris-
ing standards.

Clearly, however, if the original design continues to be supplied, there is a need to take account of new 
information and rising standards.

 25 [1902] 1KB 155.
 26 [1971] 1 QB 88.
 27 [2010] EWCA Civ 981.
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The General Product Safety Regulations 2005
The GPSR also establishes a duty to undertake post-marketing surveillance in respect of products, assess-
ing their risks ‘throughout the normal or reasonable foreseeable period of use’; as a last resort, a recall may 
be required.

Contract
Potentially, a party to a contract may find itself liable for breach of contract for having failed to warn 
post-sale; case law certainly indicates that specialist suppliers of particular products will be subject to an 
implied term that they will advise purchasers of problems which are or reasonably ought to be known about 
the product.

Relevant Cases

Murphy & Sons Ltd v. Johnston Precast Ltd28

A contractor and a sub-contractor entered into a contract for the latter to supply a length of pipe for the supply 
of potable water. The pipe was laid by the main contractor (the claimant) in a tunnel, and surrounded by foam 
concrete, but four years later the pipe burst. Expert testing revealed that due to alkaline attack part of the pipe 
not covered by foam concrete was unable to withstand the pressure required by the contract. The issues were 
whether a contract had been concluded, and if so, on what terms, and whether there had been any breach of 
contract or duty of care. In giving judgment for the defendant sub-contractor, who had later become aware of 
the intention to use foam concrete, the judge found that there was an implied term that if the sub-contractor 
knew or ought reasonably to have known that the pipe might not be suitable for such use, they were obliged to 
warn the main contractor of their concerns (but in this case, there had been no breach of that implied term).

Negligence
The position in relation to the strict liability regime under the CPA is different to the position under the gen-
eral law of negligence. Case law has held that manufacturers must exercise reasonable care and, where appro-
priate, issue warnings with respect to dangers which have come to light after a product has been marketed.

Walton v. British Leyland29

British Leyland (“BL”) was held liable by the High Court following an incident in April 1976 when a wheel 
came off a car manufactured by BL, and serious injuries were suffered as a result of the accident caused. The 
car had been purchased as a new car in 1974, and between the purchase date and April 1976 the manufac-
turer acquired knowledge (not made generally available to the public) of wheels coming adrift. The court held 
that once BL became aware of the defect, a duty of care was owed to the public to recall all cars which they 
could and they were liable for their failure to do.30 With respect to warnings, the court held that the limited 

 28 [2008] EWHC 3024.
 29 1978, Unreported.
 30 Giving judgment against BL, Mr Justice Willis said “[t]hey were faced with mounting and horrifying evidence of 

wheels coming adrift,” and “[t]hey knew the full facts. They saw to it that no one else did.”
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warning system adopted by BL was not adequate as it did not give any indication of the gravity of the prob-
lem to the franchised outlets, while no warning had been issued to un-franchised repairers.

E Hobbs (Farms) Ltd v. Baxenden Chemical Co Ltd31

This case concerned polyurethane foam which—contrary to advertisement—was not flame-resistant nor 
self-extinguishing, and contributed to the spread of a fire in a property. Sir Michael held that the manufac-
turer should have informed the contractor of the danger, and said

…a manufacturer’s duty of care does not end when the goods are sold. A manufacturer who realises 
that omitting to warn past customers about something which might result in injury to them must take 
reasonable steps to attempt to warn them, however lacking in negligence he may have been at the time 
the goods were sold.

Coal Pension Properties Ltd v. Nu-Way Ltd32

This decision of the Technology and Construction Court provides a useful reminder of the continuing duty 
imposed on manufacturers and suppliers to warn their customers about dangers associated with their prod-
ucts, even if the danger only becomes known many years after the product is supplied. However, the case also 
illustrates the fact that, notwithstanding a negligent failure to warn, there will be no liability for damages if it 
can be shown that the customer would have ignored the warning.

The claimant property owner sued the defendant manufacturer of a faulty gas booster (which had been 
installed in 1986) that had leaked, leading to an explosion which caused significant damage to the claimant’s 
property in August 2001. The claimant alleged that by August 1998 the defendant knew that there were dan-
gers associated with their old style booster, and failed to issue any adequate warnings of those dangers. In 
giving his ruling, Mr Justice Simon noted that whether a duty to warn arises depends on the circumstances, 
including the level of danger and its obviousness to a reasonable user. The need to avoid causing undue harm 
by issuing a warning is also to be taken into account. Where the duty arises, the warning must be such as to 
make the user as safe as it is reasonably possible. If the indications of danger appear after manufacture and 
supply, the manufacturer is under a duty to take reasonable steps to bring it to the notice of those likely to be 
affected by it. Importantly, however, the claimant has to prove that the warning would have been heeded had 
it actually been provided. In this case, despite having breached its duty to warn, the defendant was not liable 
because on the evidence of the “very low general standard of inspection and maintenance” by the leaseholder, 
it was unlikely that the leaseholder would have acted on such warning so as to avoid the explosion.
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