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Causes of Action
Is there a statutory basis for an 
insured to bring a bad faith claim?
Only within a worker’s compensation 
 context. Specifically:

The worker’s compensation board, upon hear-
ing a claim for benefits, has exclusive jurisdic-
tion to determine whether the employer, the 
employer’s worker’s compensation adminis-
trator, or the employer’s Worker’s Compensa-
tion insurance carrier has acted with a lack of 
diligence and bad faith or has committed an 
independent tort in adjusting or settling the 
claim for compensation.

Ind. Code. §22-3-4-12.1. The constitutionality of this 
statute was upheld in Sims v. U.S. Fid. & Guar. Co., 
782 N.E.2d 345 (Ind. 2003).

Although the Indiana Code enumerates unfair 
claim settlement practices, Ind. Code. §27-4-1-4.5, it 
does not provide a private cause of action. See Ind. 
Code §27-4-1-18; Erie Ins. Co. v. Hickman, 622 N.E.2d 
515, 519 n.1 (Ind. 1993).

Can a third party bring a statutory 
action for bad faith?
No.

Is there a common law cause 
of action for bad faith?
Yes, but only for first-party claims. Indiana courts 
have long recognized a legal duty, implied in all 
insurance contracts, for the insurer to deal in good 
faith with its insured. Freidline v. Shelby Ins. Co., 
774 N.E.2d 37, 40 (Ind. 2002). Because of the “special 
relationship” between the insurer and its insured, 

the foreseeable harm to an insured that results from 
the exercise of bad faith in settling claims, and soci-
ety’s interest that there be fair play between insurer 
and insured, a breach of the implied duty to deal 
with an insured in good faith is tortious. Erie Ins. Co. 
v. Hickman, 622 N.E.2d 515, 518 (Ind. 1993).

Generally, an insurer is obligated to refrain from: 
(1) making an unfounded refusal to pay policy pro-
ceeds; (2) causing an unfounded delay in making 
payment; (3) deceiving the insured; and (4) exer-
cising any unfair advantage to pressure an insured 
into a settlement of his or her claim, although this 
list is not exhaustive. Id. at 519. A cause of action in 
tort does not arise every time a claim is erroneously 
denied—an insurer may, in good faith, dispute 
claims; even a lack of diligent investigation alone 
is not a breach. Id. at 520. On the other hand, an 
insurer that denies liability knowing that there is no 
rational, principled basis for doing so has breached 
its duty. Id. Generally, an element of conscious 
wrongdoing must be present. Hoosier Ins. Co. v. 
Audiology Foundation of Am., 745 N.E.2d 300, 310 
(Ind. Ct. App. 2001) (“A finding of bad faith requires 
evidence of a state of mind reflecting dishonest pur-
pose, moral obliquity, furtive design, or ill will.”) 
(quoting Colley v. Ind. Farmers Mut. Ins. Group, 691 
N.E.2d 1259, 1261 (Ind. Ct. App. 1998)).

The duty to deal in good faith is owed to any 
insured, including corporations and foundations. See 
Hoosier Ins. Co. v. Audiology Found. of America, 745 
N.E.2d 300 (Ind. Ct. App. 2001). However, the insur-
er’s duty to deal in good faith with the insured does 
not extend to third parties, nor does it create a tort 
action for third-party claimants, not even for third-
party beneficiaries who are entitled to sue an insurer 
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directly to enforce a contract. See Cain v. Griffin, 849 
N.E.2d 507 (Ind. 2006).

What cause of action exists for 
an excess carrier to bring a claim 
against a primary carrier?
The Indiana Supreme Court has not ruled on the 
subject. See Querrey & Harrow, Ltd. v. Transconti-
nental Ins. Co., 861 N.E.2d 719, 724 n.3 (Ind. Ct. App. 
2007) (noting that this issue “has not been decided 
by an Indiana appellate court”). However, federal 
courts have predicted that Indiana would adopt the 
majority rule that an excess insurer is equitably sub-
rogated to the rights and obligations of its insured as 
against a primary insurer in an action for wrongful 
failure to settle a claim, acquiring neither greater nor 
lesser rights than the insured. See Certain Under-
writers of Lloyd’s v. Gen. Accident Ins. Co., 699 F. 
Supp. 732 (S.D. Ind. 1988), aff’d, 909 F.2d 228 (7th 
Cir. 1990); PHICO Ins. Co. v. Aetna Cas. Sur. Co. of 
Am., 93 F. Supp. 2d 982 (S.D. Ind. 2000) (predicting 
that Indiana Supreme Court would permit excess 
insurer to assert claims against primary insurer for 
claims of equitable subrogation for bad faith or neg-
ligent defense of claim only).

However, the Indiana Supreme Court’s deci-
sion in State Farm Mut. Auto. Ins. Co. v. Estep, 873 
N.E.2d 1021 (Ind. 2007) casts some small doubt on 
the accuracy of the federal courts’ predictions. In 
Estep, the third party seeking to enforce an excess 
judgment against the insured asked the court to 
assign to it any claim that the insured had against its 
insurer. The court did so, and the third party then 
sued the insurer for bad faith. The Indiana Supreme 
Court reversed, holding that while an insured may 
voluntarily assign a claim against its insurer to 
a third party, Indiana law prohibits courts from 
involuntarily assigning such claims from an insured 
to a third-party judgment creditor. Id. at 1026–28. 
Because “equitable subrogation could be character-
ized as an involuntary assignment (since resorting to 
equitable subrogation would be unnecessary where 
the insured voluntarily assigns its claim in the first 
place), Estep’s holding could arguably extend to pro-
hibiting the equitable subrogation of an insured’s 
claim against its insurer.” Robertson v. Med. Assur. 

Co., No. 2:13-CV-107 JD, 2014 WL 1338638, at *2 
(N.D. Ind. Apr. 3, 2014).

What causes of action for extracontractual 
liability have been recognized outside 
the claim handling context?
Fraud/misrepresentation and spoliation. An insurer’s 
agent’s misrepresentations can support extracontrac-
tual damages for fraud. See Vernon Fire & Cas. Ins. Co. 
v. Thatcher, 152 Ind. App. 692, 285 N.E.2d 660, 668–70 
(1972) (insured, reasonably relying on its carrier’s 
agent’s representation that specific personal property 
would be covered under policy, could recover dam-
ages); McDaniel v. Shepherd, 577 N.E.2d 239 (Ind. Ct. 
App. 1991) (recognizing claim for constructive fraud, 
based on fiduciary relationship between third-party 
claimant and liability insurer’s adjuster, where ad-
juster misrepresented the terms of release after telling 
“elderly, uneducated, and acutely disturbed woman” 
that she did not need to hire attorney because insurer 
would provide her with legal advice).

Actionable misrepresentations are assertions of 
past or existing facts, so an insurer’s termination of 
benefits, failure to investigate a claim, or failure to 
rely entirely on the opinion of plaintiff’s doctor do 
not necessarily create a cause of action for fraud, be-
cause these acts are not statements of past or existing 
fact. See Vantine v. Elkhart Brass Mfg. Co., Inc., 762 
F.2d 511 (7th Cir. 1985), overruled in part by Goetzke 
v. Ferro Corp., 280 F.3d 766 (7th Cir. 2002); see also 
Darst v. Ill. Farmers Ins. Co., 716 N.E.2d 579 (Ind. Ct. 
App. 1999) (representations by claim adjuster that 
claimant would not get better offer by hiring attorney 
were mere statements of opinion, and insured had no 
reasonable right to rely on these statements).

An insurer who takes possession of evidence can 
have an actionable duty to maintain that evidence. 
See Thompson v. Owensby, 704 N.E.2d 134 (Ind. 
Ct. App. 1998). The spoliation of evidence doctrine 
generally applies to physical evidence, such as doc-
uments, but not to testimonial evidence. See Loomis 
v. Ameritech Corp., 764 N.E.2d 658 (Ind. Ct. App. 
2002). The spoliation rule also applies to altered doc-
uments. See Cahoon v. Cummings, 734 N.E.2d 535, 
545 (Ind. 2000).
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Damages
Are punitive damages available?
Yes, but proof that a tort was committed is not suffi-
cient to establish the right to punitive damages. See 
Erie Ins. Co. v. Hickman, 622 N.E.2d 515, 520 (Ind. 
1993). Punitive damages may be awarded only if 
there is clear and convincing evidence that a defen-
dant acted with malice, fraud, gross negligence, or 
oppressiveness which did not result from a mistake 
of fact or law, honest error of judgment, overzealous-
ness, mere negligence, or other human failing. Id.; 
see Ind. Code §34-51-3-2.

Successful pursuit of compensatory damages is a 
prerequisite to an award of punitive damages. Crab-
tree v. Estate of Crabtree, 837 N.E.2d 135, 137–38 (Ind. 
2005). Indiana limits an award of punitive damages to 
three times the plaintiffs’ compensatory damages or 
$50,000, whichever is greater. Ind. Code §34-51-3-4. 
Moreover, 75 percent of any award must be shared with 
the State. Ind. Code §34-51-3-6; see also Cheatham v. 
Pohle, 789 N.E.2d 467 (Ind. 2003) (upholding Indiana’s 
punitive damages allocation statute).

Are attorneys’ fees recoverable?
Generally, Indiana follows the American Rule that 
each party involved in litigation must pay its own 
attorneys’ fees, and that attorneys’ fees are usually 
not recoverable absent a statute, contract, or stipula-
tion that authorizes such an award. See Liberty Mut. 
Ins. Co. v. OSI Industries, Inc., 831 N.E.2d 192, 205 
(Ind. Ct. App. 2005) (reversing award of attorneys’ 
fees to insured for prosecuting declaratory judgment 
against its insurer); but see Mikel v. Am. Ambassador 
Cas. Co., 644 N.E.2d 168 (Ind. Ct. App. 1994), trans. 
denied, 652 N.E.2d 503 (Ind. 1995) (not foreclosing 
possibility that fees may be recoverable if insured 
proves bad faith, but holding that no such bad faith 
was present in that case).

However, Indiana statute does provide that the 
prevailing party may recover attorneys’ fees within 
the court’s discretion and upon finding that a party 
has litigated in bad faith. See Ind. Code §34-52-1-1 
(permitting recovery of attorneys’ fees for frivolous, 
unreasonable, or groundless prosecution or defense 
of claim, or where litigation is in bad faith). A claim 

is “frivolous” if it is “(a) …taken primarily for the 
purpose of harassing or maliciously injuring a per-
son[;] (b) if the lawyer is unable to make a good faith 
and rational argument on the merits of the action[;] 
or (c) if the lawyer is unable to support the action 
taken by a good faith and rational argument for an 
extension, modification or reversal of existing law.” 
Kuhn v. Cundiff, 533 N.E.2d 165, aff’d, 543 N.E.2d 
627 (Ind. 1989); see also Mikel, 644 N.E.2d 168 (not 
foreclosing possibility that fees may be recoverable 
if insured proves bad faith, but holding that no 
such bad faith was present in that case). A claim or 
defense is “unreasonable” if “no reasonable attorney 
would consider that the claim or defense was worthy 
of litigation or justified.” Kuhn v. Cundiff, 533 N.E.2d 
at 170–71. A claim is “groundless” if “no facts exist 
which support the legal claim relied on and pre-
sented by the losing party.” Id. at 171.

Are consequential damages recoverable?
Yes. Consequential damages are recoverable and may 
exceed policy limits. See Rockford Mut. Ins. Co. v. 
Pirtle, 911 N.E.2d 60, 68 (Ind. Ct. App. 2009) (noting 
that policy limits restrict amount insurer may pay 
in performance of contract, not damages that are 
recoverable for breach). However, the law disfavors a 
windfall, so double recovery, under both a contract 
and a tort theory, is not allowed for a single wrong. 
INS Investigations Bur. v. Lee, 784 N.E.2d 566, 577 
(Ind. Ct. App. 2003).

Can a plaintiff recover damages 
for emotional distress?
Probably. A federal court predicted that Indiana 
courts would hold that an insured, injured by the 
bad faith conduct of an insurer, is entitled to recover 
damages, including emotional distress, based upon 
traditional tort principles of compensation for injuries 
actually suffered. See Patel v. United Fire & Cas. Co., 
80 F. Supp. 2d 948 (N.D. Ind. 2000); but see Firstmark 
Standard Life Ins. Co. v. Goss, 699 N.E.2d 689, 696 
(Ind. Ct. App. 1998) (noting “we leave for another day 
the determination of the precise nature and extent of 
damages recoverable” where emotional distress dam-
ages were sought but court found no bad faith).
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Elements of Proof
What is the legal standard required to 
prove bad faith in a first-party case?
Indiana requires more than a mere preponderance 
of the evidence to sustain a claim of bad faith; rather, 
the insured must present evidence that reaches the 
level of “clear and convincing” evidence. Freidline v. 
Shelby Ins. Co., 774 N.E.2d 37, 40 (Ind. 2002); Masonic 
Temple Ass’n of Crawfordsville v. Ind. Farmers Mut. 
Ins. Co., 779 N.E.2d 21, 26 (Ind. Ct. App. 2002); Wood 
v. Allstate Ins. Co., No. 3:11-CV-128-JVB, 2012 WL 
6553000, at *5 (N.D. Ind. Dec. 14, 2012).

It has long been the rule in Indiana that insurers 
may, in good faith, dispute claims. See Hoosier Ins. 
Co. v. Audiology Found. of America, 745 N.E.2d 300, 
310 (Ind. Ct. App. 2001). A good faith dispute about 
the amount of a valid claim or whether the insured 
has a valid claim at all will not supply the grounds 
for recovery in tort for breach of the obligation to 
exercise good faith. This is so even if it is determined 
that the insurer breached its contract.

An incorrect interpretation of the law is not in 
and of itself evidence of bad faith. See Eli Lilly & Co. 
v. Zurich Am. Ins. Co., 405 F. Supp. 2d 948, 957 (S.D. 
Ind. 2005).

Poor judgment and negligence do not amount to 
bad faith. Rather, the additional elements of con-
scious wrongdoing must also be present. A finding 
of bad faith requires evidence of a state of mind 
reflecting dishonest purpose, moral obliquity, furtive 
design or ill will. Bad faith inherently includes an 
element of culpability. See, e.g., Colley v. Ind. Farmers 
Mut. Ins. Group, 691 N.E.2d 1259, 1261 (Ind. Ct. App. 
1998); Johnston v. State Farm Mut. Auto. Ins. Co., 667 
N.E.2d 802, 805 (Ind. Ct. App. 1996).

Where “the incident giving rise to the bad-faith 
claim is not a claim denial, then evidence that arises 
after the filing of the bad-faith claim is not relevant.” 
Woodley v. Allstate Ins. Co., 819 N.E.2d 123 (Ind. Ct. 
App. 2004), vacated and reversed on other grounds by 
Allstate Ins. Co. v. Fields, 842 N.E.2d 804 (Ind. 2006); 
see also Gooch v. State Farm Mut. Auto. Ins. Co., 712 
N.E.2d 38, 42 (Ind. Ct. App. 1999).

What is the legal standard required 
to prove bad faith in a third-party 
failure to settle a claim?
In general, there is a “negligence” standard. See Ben-
nett v. Slater, 154 Ind. App. 67, 289 N.E.2d 144 (1972) 
(holding that third-party claimant had no standing, 
without assignment from insured, to bring an action 
directly against insurer for “negligence” in failing to 
settle underlying action); Winchell v. Aetna Life & 
Cas. Ins. Co., 182 Ind. App. 261, 265, 394 N.E.2d 1114, 
1117 (1979). When a third party obtains an assign-
ment, he or she may have a claim against the insurer 
if it negligently fails to settle with a third-party 
claimant and the result is a judgment in excess of 
the policy limits. See, e.g., Economy Fire & Cas. Co. v. 
Collins, 643 N.E.2d 382, 384–85 (Ind. Ct. App. 1994); 
see also Craft v. Economy Fire & Cas. Co., 572 F.2d 565 
(7th Cir. 1978) (applying Indiana law; when insurer 
undertakes defense of claim against insured, it owes 
insured fiduciary duty and must do so with care).

However, while all of the above cases suggest a 
negligence standard, the United States District Court 
for the Northern District of Indiana has held that the 
bad faith standard, not mere negligence, applies in a 
failure to settle context. Humphrey v. Founders Ins. 
Co., No. 2:05-CV-36, 2006 WL 978881, at *1 (N.D. 
Ind. Apr. 7, 2006).

Is there a separate legal standard that must 
be met to recover punitive damages?
Yes; the burden of proof for the recovery of punitive 
damages is clear and convincing evidence. Ind. Code 
§34-51-3-2; Orkin Exterminating Co. v. Traina, 486 
N.E.2d 1019, 1023 (Ind. 1986) (holding that after 
tort liability is established, there must be clear and 
convincing evidence that defendant “subjected other 
persons to probable injury, with an awareness of 
such impending danger and with heedless indiffer-
ence of the consequences”).

Does a bad faith claim require 
evidence of a pattern or practice of 
unfair or deceptive conduct?
Yes, but a claimant cannot look to actions or practices 
outside of the case. See Hamilton v. State Farm Mut. 
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Auto. Ins. Co., No. IP 00-1718-C-T/K, 2002 WL 664020 
(S.D. Ind. Mar. 13, 2002) (holding that affidavits of 
experts who sought to testify as to insurer’s practices 
in other cases were inadmissible, as well as judgments 
and rulings against same insurer in other cases).

On what other issues is expert 
evidence precluded?
An expert witness may not offer opinions about 
legal issues that will determine the outcome of the 
case. See Bartlett v. State Farm Mut. Auto. Ins. Co., 
No. 1P01-0510CHK, 2002 WL 31741473, at *1 (S.D. 
Ind. Nov. 27, 2002) (precluding affidavit testimony 
that insurer (1) violated Indiana Unfair Claims Set-
tlement Practices Act; (2) misrepresented pertinent 
facts and policy provisions; (3) refused to pay bene-
fits in light of medical examinations; (4) refused to 
pay limits and compelled litigation; and (5) breached 
its duty of good faith and fair dealing).

Is a bad faith claim viable if a coverage 
decision has been determined to be correct?
Yes, under certain circumstances. Where the alle-
gations of bad faith rest solely on a dispute about 
coverage, the lack of coverage precludes bad faith. 
The duty of good faith encompasses more than 
determining coverage in good faith. The duty of good 
faith also includes an insurer’s conduct in handling 
a claim, even if the insurer has a dispute about cov-
erage. Monroe Guar. Ins. Comp. v. Magwerks, 829 
N.E.2d 968, 978 (Ind. 2005).

Is a third-party bad faith claim 
viable if the plaintiff does not 
prevail in the underlying claim?
Indiana courts have not addressed this issue.

Practice and Procedure
Statute of limitations
The statute of limitations for a claim of bad faith is 
the same as that for a claim of breach of fiduciary 
duty—two years. Del Vecchio v. Conseco, Inc., 788 
N.E.2d 446 (Ind. Ct. App. 2003). However, where the 
policy contains a shorter time period in which to file 

claims, the parties to that policy will be required to 
pursue a bad faith claim within that time period. 
Reveliotis v. State Farm Ins. Cos., No. 2:02-CV-310 
PS, 2004 WL 1662287 (N.D. Ind. June 16, 2004); but 
see Dunaway v. Allstate Ins. Co., 813 N.E.2d 376 (Ind. 
Ct. App. 2004) (holding that contractual limitations 
clause in policy did not bar tort claim for breach of 
duty of good faith).

Under what circumstances will bad faith 
claims be dismissed or stayed pending 
the resolution of the underlying claims?
Indiana courts have enjoined the discovery of bad 
faith issues pending a determination of coverage. 
See, e.g., Ansert v. Adams, 678 N.E.2d 839, 841 (Ind. 
Ct. App. 1997).

Rule 18(B) of the Indiana Rules of Trial Procedure 
provides: “Whenever a claim is one heretofore cog-
nizable only after another claim has been prosecuted 
to a conclusion, the two [2] claims may be joined in 
a single action; but the court shall grant relief in that 
action only in accordance with the relative substan-
tive rights of the parties.”

Rule 42(B) of the Indiana Rules of Trial Procedure 
provides that a court

may order a separate trial of any claim, cross-
claim, counterclaim, or third party claim, 
or of any separate issue or of any number of 
claims, cross-claims, counterclaims, third 
party claims or issues,” if such an order is “in 
furtherance of convenience or to avoid preju-
dice,” or “when separate trials will be condu-
cive to expedition and economy.

Under what circumstances will bad 
faith claims be severed for trial 
from the underlying claim?
A bad faith claim against an insurance company 
should not be tried with a liability claim against an 
insured. Ramirez v. American Family Mut. Ins. Co., 
652 N.E.2d 511, 514 (Ind. Ct. App. 1995); Ind. R. Trial 
Proc. 42(B); see also State Farm Mut. Auto. Ins. Co. v. 
Noble, 854 N.E.2d 925 (Ind. Ct. App. 2006) (reversing 
jury’s finding of bad faith and requiring bifurcation 
of claims upon remand, including separate trial 
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on bad faith). However, a showing of prejudice was 
required to establish that trial court erred in denying 
motion for separate trials in an automobile personal 
injury case. State Farm Mut. Auto Ins. Co. v. Gutier-
rez, 866 N.E.2d 747 (Ind. 2007).

Under what circumstances will 
the compensatory and punitive 
damages claims be bifurcated?
The Seventh Circuit Court of Appeals has held that 
there is an overlap between the evidence relating to 
compensatory and bad faith claims. McLaughlin v. 
State Farm Mut. Auto. Ins. Co., 30 F.3d 861, 871 (7th 
Cir. 1994) (applying Indiana law; procedure is to try 
compensatory and punitive damages claims together 
with appropriate jury instructions).

How does a bankruptcy petition (by 
either the insured or the insurer) affect 
the prosecution and defense of bad 
faith and extracontractual claims?
Pursuant to 11 U.S.C. §362(a), a bankruptcy petition 
acts as an automatic stay of the commencement or 
continuation of judicial proceedings brought against 
the bankrupt party.

To date, Indiana courts have not considered how 
the automatic stay provision of the Bankruptcy 
Code, 11 U.S.C. §362(a), affects the litigation of a bad 
faith insurance claim.

How does insolvency or the intervention 
of a state guaranty fund affect the 
prosecution and defense of bad faith 
and extracontractual claims?
The Indiana Insurance Guaranty Association pro-
vides coverage only for “covered claims,” defined as 
“an unpaid claim which arises out of and is within 
the coverage and not in excess of the applicable 
limits of an insurance policy,” and does not include 
“[a]ny supplementary obligation including but not 
limited to adjustment fees and expenses, attorney 
fees and expenses, court costs, interest and bond 
premiums…” Ind. Code §27-6-8-4(4).

All proceedings against an insolvent insurer

shall be stayed for up to six (6) months and 
such additional time thereafter as may be 
determined by the court from the date the 
insolvency is determined or an ancillary pro-
ceeding is instituted in the state whichever is 
later to permit proper defense by the associa-
tion of all pending causes of action.

Ind. Code §27-6-8-7.

Defenses and Counterclaims
Is evidence regarding the reasonableness 
of the conduct of the insured or 
third-party claimant admissible?
While no Indiana appellate court has ruled on the 
admissibility of evidence regarding the reasonable-
ness of the conduct of the insured in a bad faith 
claim, the Indiana Comparative Fault Act, codified at 
Ind. Code §34-51-2, suggests that the insured’s own 
conduct or “fault” can be compared to the insurer’s 
conduct. With two exceptions (which are not appli-
cable to bad faith cases), the Comparative Fault Act 
applies to “any action based on fault that is brought 
to recover damages for injury or death to a person 
or harm to property.” Ind. Code §34-51-2-1. “Fault,” 
for purposes of the Comparative Fault Act, includes 
not only negligent conduct, but also acts or omis-
sions that are willful, wanton, reckless or intentional 
toward the person or property of others. Ind. Code 
§34-6-2-45(b).

Is “advice of counsel” a recognized defense?
Yes. See, e.g., Worth v. Tamarack Am., 47 F. Supp. 2d 
1087 (S.D. Ind. 1999), aff’d, 201 F.3d 377 (7th Cir. 
2000) (affirming summary judgment for insurer 
sued for bad faith where, among other things, 
insurer retained outside counsel to render opinion). 
Heritage Mut. Ins. Co. v. Advanced Polymer Tech., 
97 F. Supp. 2d 913 (S.D. Ind. 2000) (rejecting bad 
faith claim where (1) insurer had advice of cover-
age counsel that claims did not fall within scope of 
“advertising injury” coverage; (2) coverage counsel 
examined policy and the legal authority offered 
by insured; (3) when claim was denied, counsel 
requested that insured forward any additional infor-
mation that would influence coverage decision; and 
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(4) reasons supplied by insurer’s counsel for denial 
of coverage were rational, understandable and ulti-
mately correct).

What other defenses are available?
The right to disagree. An insurer has the right to 
reasonably disagree with its insured in good faith. 
Erie Ins. Co. v. Hickman, 622 N.E.2d 515, 520 (Ind. 
1993); see Eli Lilly & Co. v. Zurich Am. Ins. Co., 
405 F. Supp. 2d 948, 958 (S.D. Ind. 2005) (granting 
summary judgment to insurer as to bad faith claim 
where insurer’s coverage position, although rejected 
by court, was rational and its denial of coverage was 
not unreasonable).

ERISA preemption. Claims of bad faith are pre-
empted by the Employee Retirement Income Secu-
rity Act (“ERISA”) because Indiana’s tort of bad faith 
is not a regulation of insurance under the “common 
sense” or McCarran– Ferguson Act exception to the 
ERISA preemption issue. Midwest Sec. Life Ins. Co. v. 
Stroup, 730 N.E.2d 163 (Ind. 2000).

Is there a cause of action for 
reverse bad faith?
Although no Indiana appellate court has yet 
addressed this issue, the United States Court of 
Appeals for the Seventh Circuit has commented that 
it is unlikely that reverse bad faith would be viable 
under Indiana law. Willis Corroon Corp. v. Home 
Ins. Co., 203 F.3d 449, 453 (7th Cir. 2000) (it is “very 
doubtful assumption” that cause of action for reverse 
bad faith exists).
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