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Colorado

By Matthew Y. Biscan

N ote: In this chapter, “C.R.S.” refers to the Colo-
rado Revised Statutes. “C.J.I.” refers to Colorado 

Jury Instructions—Civil (2017).

Restatement (Third) of Torts: 
Products Liability
The Restatement (Third) was first cited in Colorado 
as having “informed” the court’s research and as 
providing “persuasive reasoning” in Sanders v. 
Acclaim Entm’t, Inc., 188 F. Supp. 2d 1264, 1279 
(D. Colo. 2002) (intangible thoughts, ideas, and 
expressive content are not “products”). State court 
consideration of the Third Restatement was at first 
limited to a dissent. Raleigh v. Performance Plumb-
ing & Heating, Inc., 130 P.3d 1011, 1021 (Colo. 2006) 
(Mullarkey, C.J., concurring in part and dissenting 
in part). Since then, the appellate courts of Colorado 
have cited the Restatement (Third) with approval. 
See, e.g., Boles v. Sun Ergoline, Inc., 223 P.3d 724, 
726–27 (Colo. 2010); O’Connell v. Biomet, Inc., 250 
P.3d 1278 (Colo. Ct. App. 2010); Carter v. Brighton 
Ford, Inc., 251 P.3d 1179, 1187 (Colo. Ct. App. 2010).

Historically, Colorado courts had for many years 
recognized and applied the principles of the Restate-
ment (Second) of Torts §402A. See, e.g., Barton v. 
Adams Rental, Inc., 938 P.2d 532, 536–37 (Colo. 
1997); Hidalgo v. Fagen, Inc., 206 F.3d 1013, 1017 
(10th Cir. 2000); Oja v. Howmedica, Inc., 111 F.3d 
782, 792 (10th Cir. 1997); Staley v. Bridgestone/Fire-
stone, Inc., 106 F.3d 1504, 1509–11 (10th Cir. 1997); 
Seger v. Dow Chem. Co., 886 F. Supp. 770, 772 (D. 
Colo. 1995); Ark.-Platte & Gulf P’ship v. Dow Chem. 
Co., 886 F. Supp. 762, 766 (D. Colo. 1995); McHargue 
v. Stokes Div. of Pennwalt, 686 F. Supp. 1428, 1433–44 
(D. Colo. 1988); Armentrout v. FMC Corp., 842 P.2d 
175, 183 (Colo. 1992).

One U.S. District Court judge, upon reviewing the 
history of Colorado courts’ citation to the Restate-
ments (and specifically to Biomet, Inc., 250 P.3d at 
1281) looked to both Restatements for guidance. 

Haffner v. Stryker Corp., No. 14-cv-186, 2014 U.S. 
Dist. Lexis 137214, at *4–11 (D. Colo. Sept. 29, 2014).

The Restatements are not binding on the Colorado 
courts, but are considered to provide “concise sum-
maries of the law in certain subject matter and can 
be persuasive authority.” See Moore v. Western Forge 
Corp., 192 P.3d 427 (Colo. Ct. App. 2007) (discussion 
of authorities, citations omitted).

Available Defenses
Assumption of Risk
Assumption of the risk is a defense to strict liability, 
in contract (breach of warranty), or in tort (defective 
product). Tafoya v. Sears Roebuck & Co., 884 F.2d 
1330, 1341 n.23 (10th Cir. 1989), overruling on other 
grounds recognized by Wagner v. Case Corp., 33 F.3d 
1253 (10th Cir. 1994); see Grasmick v. Otis Elevator 
Co., 817 F.2d 88, 90–91 (10th Cir. 1987); Nelson v. 
Caterpillar Tractor Co., 694 P.2d 867, 868 (Colo. Ct. 
App. 1984); Union Supply Co. v. Pust, 583 P.2d 276, 
284 (Colo. 1978); Kinard v. Coats Co., 553 P.2d 835, 
837 (Colo. Ct. App. 1976).

The defendant must show that the plaintiff had 
actual knowledge of the specific danger posed by the 
defect in design, not just general knowledge that the 
product could be dangerous, and, with that knowl-
edge, the injured user voluntarily and unreasonably 
proceeded to encounter that danger. White v. Cater-
pillar, Inc., 867 P.2d 100, 108 (Colo. Ct. App. 1993); 
Jackson v. Harsco Corp., 673 P.2d 363, 366 (Colo. 
1983). C.J.I. 14:25 and 28.

Comparative Fault/Contributory Fault
Colorado applies its comparative fault statute to all 
products actions, regardless of the theory of liabil-
ity. Colo. Rev. Stat. §13-21-406 (2017). In construing 
this statute, the Tenth Circuit has commented that 
“fault” is “a general term encompassing a broad 
range of culpable behavior including, but not limited 
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to negligence.” Huffman v. Caterpillar Tractor Co., 
908 F.2d 1470, 1477 (10th Cir. 1990); see also Carter v. 
Unit Rig & Equip. Co., 908 F.2d 1483, 1486 (10th Cir. 
1990). If both a defect in the product and the injured 
person’s conduct contributed to the injury, then the 
plaintiff’s recovery must be reduced by the percent-
age representing his or her “fault.” White v. Caterpil-
lar, Inc., 867 P.2d 100, 107–08 (Colo. Ct. App. 1993); 
States v. R.D. Werner Co., 799 P.2d 427, 430 (Colo. 
Ct. App. 1990). A driver’s negligence in causing the 
initial accident can be compared to the automobile 
manufacturer’s defective design in a negligence 
action brought under the crashworthiness doctrine. 
Montag v. Honda Motor Co., 75 F.3d 1414, 1419 (10th 
Cir.), cert. denied, 519 U.S. 814 (1996). See C.J.I. 14:29, 
30, 31, and 32.

Seat Belts—Failure to Use
Failure to use a seat belt is not a defense. But Col-
orado’s mandatory seat belt law allows evidence 
of a plaintiff’s failure to wear a seat belt to support 
defendant’s claim of failure to mitigate damages, 
but only those awarded for pain and suffering, not 
for economic loss or medical payments. Colo. Rev. 
Stat. §42-4-236(7) (2017); Miller v. Solaglas Cal., 
Inc., 870 P.2d 559, 567 (Colo. Ct. App. 1993). More-
over, a driver must fasten all available safety belts 
included in a vehicle’s safety belt system in order to 
defeat a claim for failure to mitigate under §42-4-
236(7). Carlson v. Ferris, 58 P.3d 1055, 1058 (Colo. Ct. 
App. 2002).

Helmet Defense
Colorado has not had a mandatory helmet law since 
1977. A consumer who purchases a product on the 
strength of a manufacturer’s misrepresentation is 
eligible to obtain direct recovery from the manu-
facturer under a strict liability theory. However, a 
motorcyclist was unable to recover where he unrea-
sonably relied upon a manufacturer’s representation 
of the helmet’s design for use with a motorcycle. 
Am. Safety Equip. Corp. v. Winkler, 640 P.2d 216, 
223 (Colo. 1982). Evidence of a motorcyclist’s failure 
to wear a protective helmet is inadmissible to show 
negligence on the part of a plaintiff or to mitigate 
damages. Dare v. Sobule, 674 P.2d 960, 963 (Colo. 
1984) (the no- helmet defense is rejected where the 
subject accident occurred at a time when helmet use 

was not mandatory); Lawrence v. Taylor, 8 P.3d 607, 
609 (Colo. Ct. App. 2000).

Crashworthiness Doctrine
The “crashworthiness doctrine,” or “second impact” 
theory, is recognized by Colorado courts. It provides 
that a motor vehicle manufacturer need not make 
the vehicle absolutely safe but need only provide 
some measure of reasonable, cost- effective safety in 
the foreseeable use of its product. Camacho v. Honda 
Motor Co., 741 P.2d 1240, 1242–43 (Colo. 1987), cert. 
dism’d, 485 U.S. 901 (1988). Under the crashwor-
thiness doctrine, the manufacturer may be liable in 
negligence or strict liability for injuries the plaintiff 
shows were enhanced by the manufacturer’s design 
defect even though the defect did not cause the col-
lision itself. Id. Thus, the question posed under the 
doctrine is not whether the vehicle was obviously 
unsafe, but rather whether the degree of inherent 
dangerousness could or should have been signifi-
cantly reduced. Id.

A plaintiff is entitled to recover for damages spe-
cifically caused by the uncrashworthy nature of the 
product. Camacho, supra. Under Colorado’s compar-
ative fault statute, a driver’s negligence in causing the 
initial accident can be compared to the automobile 
manufacturer’s design defect action brought under 
the crashworthiness doctrine. Montag v. Honda 
Motor Co., 75 F.3d 1414, 1419 (10th Cir.), cert. denied, 
519 U.S. 814 (1996).

Misuse of Product
Colo. Rev. Stat. §13-21-402.5 (2017) codifies prod-
uct misuse as a defense to product liability claims. 
Under the statute, a product case may not be 
commenced or maintained if, at the time damage 
occurred, the product was being used for a purpose 
or in a manner not intended and not reasonably 
expected. The misuse must be the cause of the dam-
age. See also, C.J.I. 14:27.

Prior case law identified misuse is a defense to 
strict liability only when the misuse could not have 
reasonably been anticipated by the manufacturer. 
Perlmutter v. U.S. Gypsum Co., 4 F.3d 864, 873 (10th 
Cir. 1993); Armentrout v. FMC Corp., 842 P.2d 175, 
188 (Colo. 1992); Schmutz v. Bolles, 800 P.2d 1307, 
1316 (Colo. 1990); White v. Caterpillar, Inc., 867 P.2d 
100, 107 (Colo. Ct. App. 1993); Patterson v. Magna 
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Am. Corp., 754 P.2d 1385, 1386–87 (Colo. App. 1988); 
Uptain v. Huntington Lab, Inc., 723 P.2d 1322, 1325 
(Colo. 1986); Nelson v. Caterpillar Tractor Co., 694 
P.2d 867, 869 (Colo. Ct. App. 1984); Jackson v. Harsco 
Corp., 673 P.2d 363, 367 (Colo. 1983).

The defense of misuse of a product had three ele-
ments: (1) the product was used in an unintended 
manner or for an unintended purpose; (2) that use 
was not reasonably foreseeable by the manufac-
turer; and (3) the misuse caused the injury. Staley v. 
Bridgestone/Firestone, Inc., 106 F.3d 1504, 1510 (10th 
Cir. 1997). Misuse may result either from use of the 
product for a purpose not intended, or using it in a 
manner that could not reasonably be anticipated. 
Perlmutter, 4 F.3d at 873; Pratt v. Rocky Mountain 
Natural Gas Co., 805 P.2d 1144, 1146 (Colo. Ct. 
App. 1990).

The product misuse defense in a products liability 
action requires showing that injury was caused by a 
dangerous misuse of the product in a manner that 
could not reasonably have been anticipated by the 
manufacturer. Meller v. Heil Co., 745 F.2d 1297, 1303 
(10th Cir. 1984).

A plaintiff cannot recover damages resulting from 
his own misuse in the creation of a danger which 
causes injury, when the product was free of danger 
and not defective before his contact with it. Kysor 
Indus. Corp. v. Frazier, 642 P.2d 908, 911–12 (Colo. 
1982). If the injured person’s misuse of the product, 
and not the alleged defect, is the sole cause of plain-
tiff’s damages, the plaintiff cannot recover under the 
strict liability theory. States v. R.D. Werner Co., 799 
P.2d 427, 430 (Colo. Ct. App. 1990). If misuse and a 
defect cause the injury, misuse can constitute com-
parative fault, which reduces recovery. White, 867 
P.2d at 107; States, 799 P.2d at 430. Failure to read 
or heed a manufacturer’s instructions and warnings 
can be misuse of a product. White, 867 P.2d at 107.

Misuse by a third party is a defense to a product 
liability action. Peterson v. Parke Davis & Co., 705 
P.2d 1001, 1003 (Colo. Ct. App. 1985). A purchaser’s 
use of gasoline to set another person on fire was not 
reasonably foreseeable to the operator of a filling sta-
tion and thus constituted misuse, precluding the vic-
tim’s recovery on a products liability claim against 
the operator. Walcott v. Total Petroleum, Inc., 964 
P.2d 609, 613–14 (Colo. Ct. App. 1998).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra. Also, the voluntary, 
unreasonable use of a product that is defective, with 
knowledge of the specific danger created by the 
defect, is an affirmative defense to both product lia-
bility and breach of warranty claims. C.J.I. 14:25

Alteration of Product
The manufacturer (including a manufacturer of 
component parts) must show a substantial change 
affecting a preexisting defect, in order to relieve itself 
of liability. Union Supply Co. v. Pust, 583 P.2d 276, 
282–83 (Colo. 1978).

Unavoidably Unsafe Products
This defense is available if the manufacturer estab-
lishes that its product is vitally important and its 
benefits outweigh dangers associated with its use, 
the risks involved are known, there is no product 
substitute available, and testing, manufactur-
ing, and warnings conform to the highest known 
scientific and technical standards. Belle Bonfils 
Mem. Blood Bank v. Hansen, 665 P.2d 118, 122 
(Colo. 1983). See C.J.I. 14:26. See also discussion of 
risk- benefit analysis under “Other Common Law 
Defenses,” infra.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
This defense has been expressly rejected by the Col-
orado Supreme Court. Union Supply Co. v. Pust, 583 
P.2d 276, 284 (Colo. 1978); Camacho v. Honda Motor 
Co., 741 P.2d 1240, 1243 (Colo. 1987). It is the trial 
court’s obligation to determine, as a matter of law, 
whether defendant had a duty to warn plaintiff. In 
determining that issue, the court should consider 
the obviousness of the danger and the efficacy of 
the proposed warning. If the danger is open and 
obvious, there is no duty to warn unless there is a 
substantial likelihood that the proposed warning 
would have prevented injury to the ordinary user. 
Armentrout v. FMC Corp., 842 P.2d 175, 181 (Colo. 
1992); White v. Caterpillar, Inc., 867 P.2d 100, 107 
(Colo. Ct. App. 1993).
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Informed Intermediary
Called the “leaned intermediary” doctrine in Colo-
rado, it applies to failure to warn claims in medical 
device product liability actions where the device 
is only available to physicians and obtained by 
prescription, and where the physician is in a posi-
tion to reduce the risk of injury or damage by way 
of instructions or warnings. O’Connell v. Biomet, 
Inc., 250 P.3d 1278, 1281–82 (Colo. Ct. App. 2010) 
(manufacturer had duty only to warn surgeon, 
not patient).

Sealed Containers
A retailer is liable under implied warranty for con-
taminated food or beverage, even if the food was 
in sealed containers and the retailer was unaware 
that it lacked “ordinary fitness.” Gonzales v. Safeway 
Stores, Inc., 363 P.2d 667, 669 (Colo. 1961); Safeway 
Stores, Inc. v. Rees, 381 P.2d 999, 1000, 1005 (Colo. 
1963). This theory of liability is based on the doc-
trine of res ipsa loquitur. C.J.I. 14:12, 17, 20 and 21; 
see also Colo. Rev. Stat. §4-2-314(1), (2)(c) (2017).

Fault of Others
Colo. Rev. Stat. §13-21-406 (2017) requires an allo-
cation of the percentage of fault or responsibility to 
each party and designated non-party. The percentage 
of fault or responsibility assigned to each plaintiff, 
defendant, and non-party is applied to the jury’s 
total verdict to determine the share of any damage 
award for which each is responsible. Forma Sci-
entific, Inc. v. BioSera, Inc., 960 P.2d 108, 119 n.17 
(Colo. 1998); Welch v. F.R. Stokes, Inc., 555 F. Supp. 
1054, 1055 (D. Colo. 1983); Niemet v. Gen. Elec. Co., 
866 P.2d 1361, 1363 (Colo. 1994). Colo. Rev. Stat. §13-
21-111.5(3)(a) (2017) applies to the negligence or fault 
of non- parties.

An injured person’s employer is a “person against 
whom recovery is sought” for purposes of contribu-
tory negligence and pro rata liability statutes. Thus, 
where an employer was designated as a responsible 
nonparty by the manufacturer of a fuel storage tank, 
the employer’s negligence could be considered in 
apportioning liability, even though the worker was 
barred from recovering from his employer under the 
worker’s compensation statute. Inland/Riggle Oil Co. 
v. Painter, 925 P.2d 1083, 1085 (Colo. 1996).

Preemption
The Federal Hazardous Substances Act, 15 U.S.C. 
§§1261–1277, preempts a common law duty to warn 
claim when the label in question complies with the 
statutory requirements. Salazar v. Whink Prods. Co., 
881 P.2d 431, 433–34 (Colo. Ct. App. 1994).

The National Traffic and Motor Vehicle Safety 
Act impliedly preempts claims that an automobile is 
defectively designed for lack of an air bag. Montag v. 
Honda Motor Co., 75 F.3d 1414, 1417 (10th Cir.), cert. 
denied, 519 U.S. 814 (1996).

The Federal Insecticide, Fungicide, and Roden-
ticide Act preempted a claim of failure to warn of 
dangers of exposure to chemical. Seger v. Dow Chem. 
Co., 886 F. Supp. 770, 772 (D. Colo. 1995). Note, how-
ever, that the preemption doctrine does not apply 
where the claim is not related to the adequacy of the 
labeling/warning, but is rather a claim of defective 
design and manufacture. Ark.-Platte & Gulf P’ship 
v. Dow Chem. Co., 886 F. Supp. 762, 766–68 (D. 
Colo. 1995).

Because the Medical Device Amendments 
(“MDA”) to the Federal Food, Drug and Cosmetic 
Act did not impose specific warning requirements 
applicable to a prosthetic hip, that Act did not pre-
empt a state law negligent failure to warn claim 
against the manufacturer of the device. Oja v. How-
medica, Inc., 111 F.3d 782, 788 (10th Cir. 1997). But 
see Parker v. Stryker Corp., 584 F. Supp. 2d 1298, 
1300 (D. Colo. 2008) (MDA preempted product lia-
bility claim against manufacturer of artificial hip).

The 10th Circuit reversed summary judgment dis-
missing a failure to warn claim for preemption based 
upon the Supreme Court’s direction that the defen-
dant must show by “clear evidence” that the FDA 
would have rejected a label change had the defendant 
unilaterally strengthened its drug warning label. 
Dobbs v. Wyeth Pharms., 606 F.3d 1269, 1269 (10th 
Cir. 2010) (citing to Wyeth v. Levine, 555 U.S. 555 
(2009)).

For a discussion of the Protection of Lawful 
Commerce in Arms Act (PLCAA), 15 U.S.C. §7901 et 
seq., see Phillips v. Lucky Gunner, LLC, 84 F. Supp. 3d 
1216, 1227 (D. Colo. 2015).

In determining whether a state law claim is 
subject to preemption the courts look closely at the 
interplay between and purposes of the different fed-
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eral statutes that may apply. See Elston v. Union Pac. 
R.R. Co., 74 P.3d 478, 485–89 (Colo. Ct. App. 2003).

Compliance with Standards
Colo. Rev. Stat. §13-21-403(1)(b) (2017) creates a 
rebuttable presumption of non- defectiveness if a 
product complies with applicable Colorado or fed-
eral codes, standards, or regulations. C.J.I. 14:5A. 
Conversely, failure to comply creates a presumption 
of defect. Colo. Rev. Stat. §13-21-403(2) (2017); C.J.I. 
14:5.

Expert testimony that the product complied 
with applicable federal regulations is admissible to 
show that the product was not defective. States v. 
R.D. Werner Co., Inc., 799 P.2d 427, 431 (Colo. Ct. 
App. 1990). Evidence of compliance may be in the 
form of an opinion of a qualified expert and is suffi-
cient to warrant the giving of an instruction on the 
presumption. Uptain v. Huntington Lab, Inc., 685 
P.2d 218, 222 (Colo. Ct. App. 1984); see Hickman v. 
Thomas C. Thompson Co., 644 F. Supp. 1531, 1536–37 
(D. Colo. 1986).

Government Contractor Defense
Government contractors are shielded from liability 
in state courts for defects in products or equipment 
supplied to the United States only when: 1) the 
United States approved reasonably precise specifica-
tions; 2) the equipment conformed to those specifi-
cations; and 3) the supplier warned the United States 
about the dangers in the use of the equipment that 
were known to the supplier but not to the United 
States. Freiberg v. Swinerton & Walberg Prop. Servs., 
Inc., 245 F. Supp. 2d 1144, 1151 (D. Colo. 2002) (cit-
ing Boyle v. United Techs. Corp., 487 U.S. 500, 512 
(1988)).

State-of-the-Art
A product is not defective and unreasonably dan-
gerous if a particular risk was not known or know-
able by the manufacturer in light of the generally 
recognized and prevailing scientific and technical 
knowledge available at the time of manufacture and 
distribution. C.J.I. 14:6.

Colo. Rev. Stat. §13-21-403(1)(a) (2017) creates a 
rebuttable presumption that, if a product conformed 
to the state-of-the-art (as distinguished from an 
industry standard) applicable to such products at the 

time of its sale, the product is not defective. See Wag-
ner v. Case Corp., 33 F.3d 1253, 1256 (10th Cir. 1994); 
Tafoya v. Sears Roebuck & Co., 884 F.2d 1330, 1335 
(10th Cir. 1989); Barton v. Adams Rental, Inc., 938 
P.2d 532, 540 (Colo. 1997). This presumption applies 
to causes of action accruing on or after July 1, 1977.

State-of-the-art evidence is admissible to establish 
that a product is not defective and unreasonably 
dangerous because of a failure to warn. Fibreboard 
Corp. v. Fenton, 845 P.2d 1168, 1172 (Colo. 1993); 
Union Ins. Co. v. RCA Corp., 724 P.2d 80, 83 (Colo. 
Ct. App. 1986); C.J.I. 14:6. A submission of an 
instruction on state-of-the-art must be supported by 
sufficient evidence. Downing v. Overhead Door Corp., 
707 P.2d 1027, 1031 (Colo. Ct. App. 1985); Patterson 
v. Magna Am. Corp., 754 P.2d 1385, 1387 (Colo. Ct. 
App. 1988).

An industry standard is defined as a practice cus-
tomarily used in the design, manufacturing, testing, 
inspecting, packaging, and labeling of products in 
the same or similar industry for the same or similar 
products, for the purpose of providing for the quality 
and safety of such a product. Union Supply Co. v. 
Pust, 583 P.2d 276, 286 (Colo. 1978). State-of-the-art 
is defined as the best technical, mechanical, and sci-
entific knowledge and methods which are practical 
and available for the use and design, manufacturing, 
testing, inspecting, packaging and labeling of prod-
ucts in the same or similar industry for the same or 
similar products. Belle Bonfils Mem. Blood Bank v. 
Hansen, 665 P.2d 118, 124–25 (Colo. 1983).

Privity of Contract
The absence of privity of contract does not prohibit 
recovery under a strict liability theory. Bradford v. 
Bendix- Westinghouse Auto. Air Brake Co., 517 P.2d 
406, 411–12 (Colo. Ct. App. 1973); Am. Safety Equip. 
Corp. v. Winkler, 640 P.2d 216, 221 (Colo. 1982).

Disclaimers of Liability
Exculpatory agreements releasing manufacturers 
from strict products liability in exchange for noth-
ing more than the consumer’s right to have or use a 
product are void against public policy in Colorado. 
Boles v. Sun Ergoline, Inc., 223 P.3d 724, 727–28 
(Colo. 2010).

Disclaimers in breach of warranty actions require 
clarity, knowledge on the part of the consumer, 
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and specific agreement to warranty disclaimers or 
exclusions. Hiigel v. Gen. Motors Corp., 544 P.2d 983, 
989 (Colo. 1975); see also U.S. Aviation Underwrit-
ers, Inc. v. Pilatus Bus. Aircraft, Ltd., 358 F. Supp. 2d 
1021, 1024–25 (D. Colo. 2005) (broad disclaimers are 
not favored).

Failure to Mitigate Damages
Although not a complete affirmative defense under 
Colorado law, an instruction concerning mitigation 
may be given to the jury if it is supported by compe-
tent evidence. C.J.I. 5:2.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Strict liability in tort may be used to recover dam-
ages for physical injury to the product itself caused 
by the defect, in addition to damages for physical 
injuries caused to persons or other property by 
the defect. Commercial or business losses are not 
recoverable. Hiigel v. Gen. Motors Corp., 544 P.2d 
983, 989 (Colo. 1975); Aetna Cas. & Sur. Co. v. 
Crissy Fowler Lumber Co., 687 P.2d 514, 517 (Colo. 
Ct. App. 1984).

Statutes of Limitation
Colo. Rev. Stat. §13-80-106 (2017) requires all actions 
(irrespective of the legal theory advanced) brought 
against a manufacturer or seller of a product for 
personal injury, death, or property damage to be 
brought within two years after the claim for relief 
arises. See Perichini v. Brad Ragan, Inc., 735 P.2d 
168, 172 n.4 (Colo. 1987). Actions for breach of war-
ranty must be brought within three years from the 
accrual of the cause of action. Colo. Rev. Stat. §4-2-
725 (2017). See Zertuche v. Montgomery Ward & Co., 
706 P.2d 424, 426 (Colo. Ct. App. 1985). The statute 
begins to run from the date the injury manifests 
itself, not on the date plaintiff learns of benign man-
ifestations preceding the development of the inju-
rious conditions. Miller v. Armstrong World Indus., 
Inc., 817 P.2d 111, 112 (Colo. 1991); Salazar v. Am. 
Sterilizer Co., 5 P.3d 357, 363 (Colo. Ct. App. 2000). 
In other words, once a plaintiff has a suspicion of 
wrongdoing, he or she is under a duty to attempt to 
find the facts. See Norris v. Baxter Healthcare Corp., 
397 F.3d 878, 887 (10th Cir. 2005).

Statutes of Repose
There is a seven-year statute of repose for product 
liability claims involving “new manufacturing 
equipment,” except for injuries due to hidden defects 
or prolonged exposure to hazardous material. Colo. 
Rev. Stat. §13-80-107 (2017); Niemet v. Gen. Elec. Co., 
843 P.2d 87, 91 (Colo. Ct. App. 1992), aff’d on other 
grounds, 866 P.2d 1361 (Colo. 1994). A manufactur-
er’s involvement in the actual process of construc-
tion, rather than the mere designation of a defendant 
as a “manufacturer,” determines whether the man-
ufacturer is protected by the construction statute of 
repose, or instead whether the claimant can invoke 
the products liability statute of limitations. Two Den-
ver Highlands Ltd. Liab. Ltd. P’ship v. Stanley Struc-
tures, Inc., 12 P.3d 819, 822–23 (Colo. Ct. App. 2000).

Colorado has no statute of repose in other product 
liability actions, but Colo. Rev. Stat. §13-21-403(3) 
(2017) creates a rebuttable presumption of a non- 
defective product if the product was sold for the 
first time for use or consumption ten or more years 
before any claimed injuries, damages or losses were 
incurred. Colo. Rev. Stat. §13-21-403(3) (2017) is not 
ambiguous and is triggered when more than ten 
years have passed since the product was first sold on 
the market. Helmer v. Goodyear Tire & Rubber Co., 
828 F.3d 1195, 1201 (10th Cir. 2016). Early decisions 
suggested potential ambiguity as to whether the 
ten-year period runs from the time the specific prod-
uct involved in the case was first sold, Downing v. 
Overhead Door Corp., 707 P.2d 1027, 1031–32 (Colo. 
App. 1985), or from the time when the product line 
of a particular design including the product involved 
in the case was first sold to the public. Patterson v. 
Magna Am. Corp., 754 P.2d 1385, 1387 (Colo. Ct. 
App. 1988).

The presumption of non- defectiveness can be 
overcome by a preponderance of the evidence, rather 
than clear and convincing evidence. Tafoya v. Sears 
Roebuck & Co., 884 F.2d 1330, 1335–36 (10th Cir. 
1989). As a consequence of the 2003 amendments 
to the statute, Colo. Rev. Stat. §13-21-403(3) (2017) 
is accorded substantive effect in a case and is to be 
considered by the jury along with traditional forms 
of evidence, so long at the trial court determines by 
a preponderance of the evidence that the necessary 
facts giving rise to the presumption have been estab-
lished. Kokins v. Teleflex, Inc., 621 F.3d 1290, 1306 
(10th Cir. 2010). Note also that the Colorado Supreme 
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Court has read an additional fact into the language 
of Colo. Rev. Stat. §13-21-403(3) (2017), namely, 
to invoke the presumption no other strict liability 
claims may have been established against the par-
ticular product. Uptain v. Huntington Lab, Inc., 723 
P.2d 1322, 1331 & n.10 (Colo. 1986).

Useful Safe Life
There is no useful safe life defense in Colorado. How-
ever, Colo. Rev. Stat. §13-21-403(3) (2017) provides 
in pertinent part: “Ten years after a product is first 
sold for use or consumption, it shall be rebuttably 
presumed that the product was not defective and 
that the manufacturer or seller thereof was not neg-
ligent and that all warnings and instructions were 
proper and adequate.” See C.J.I. 14:5B. Colo. Rev. 
Stat. §13-21-403(4) (2017) provides that “[i]n a prod-
uct liability action in which the court determines by 
a preponderance of the evidence that the necessary 
facts giving rise to a presumption have been estab-
lished, the court shall instruct the jury concerning 
the presumption.”

Other Common Law Defenses
The Colorado Supreme Court has adopted the risk- 
benefit test to determine whether a product is unrea-
sonably dangerous. Armentrout v. FMC Corp., 842 
P.2d 175 (Colo. 1992); Camacho v. Honda Motor Co., 
741 P.2d 1240, 1247–48 (Colo. 1987); C.J.I. 14:3. The 
considerations to be used in such an analysis are: (1) 
the usefulness and desirability of the product; (2) the 
safety aspects of the product; (3) the availability of a 
substitute product which would meet the same need 
and not be as unsafe; (4) the manufacturer’s ability 
to eliminate the unsafe character of the product 
without impairing its usefulness or making it too 
expensive to maintain its utility; (5) the user’s ability 
to avoid the danger by exercise of care in use of the 
product; (6) the user’s anticipated awareness of the 
inherent dangers and their avoidability; and (7) the 
feasibility on the part of the manufacturer of spread-
ing the loss by setting of the price of the product or 
carrying liability insurance. Camacho, 741 P.2d at 
1247–48. In such a design defect claim, the plaintiff 
has the burden of proving that, on balance, the risks 
of danger inherent in the design outweigh the bene-
fits of the design. Barton v. Adams Rental, Inc., 938 
P.2d 532, 537 (Colo. 1997).

The consumer expectations test is inappropriate, 
even as one factor to be considered in the risk- benefit 
analysis, where the case involves technical and sci-
entific information. Montag v. Honda Motor Co., 75 
F.3d 1414, 1418–19 (10th Cir.), cert. denied, 519 U.S. 
814 (1996). A trial court was found to have erred in 
a strict liability and negligence case by instructing 
the jury separately on the consumer expectation test 
because that test was included in the risk- benefit 
instruction. Walker v. Ford Motor Co., No. 14-CA-
0273, 2015 Colo. App. Lexis 1396, at *12 (Colo. Ct. 
App. Sept. 10, 2015), aff’d, 2017 Colo. Lexis 988, at *9 
(Colo. Nov. 13, 2017).

The risk- benefit test is an affirmative defense that 
must be specifically pled by the manufacturer. Tag-
gart v. Richards Med. Co., 677 F. Supp. 1102, 1103 (D. 
Colo. 1988).

A product may be defective in design and unrea-
sonably dangerous if it fails to meet the “ordinary 
consumer expectation” test when technical and 
scientific information is not at issue. Armentrout, 
supra; Camacho, supra.

Other Statutory Defenses
Colo. Rev. Stat. §13-21-402(1) (2017) precludes any 
product liability action, regardless of theory of lia-
bility, against a seller of a product unless the seller 
is the manufacturer of the product or a component 
part. Carter v. Brighton Ford, Inc., 251 P.3d 1179, 
1181–82 (Colo. Ct. App. 2010). Contract claims which 
seek only economic loss without other damage or 
risk of harm to others do not constitute product lia-
bility actions and are not barred by this “innocent 
seller” statute. Id.

Scientific advancements in technical or other 
knowledge which are discovered subsequent to the 
time the product was sold are not admissible evi-
dence, except to show a duty to warn. Colo. Rev. Stat. 
§13-21-404 (2017).

A seller of an allegedly defective product enjoys 
immunity from strict liability unless: (1) the seller 
manufactured the product or part claimed to be 
defective; or (2) the seller has actual knowledge of a 
defect in the product; or (3) the seller created and fur-
nished the manufacturer with specifications relevant 
to the alleged defect; or (4) the seller exercised signif-
icant control over all or a portion of the manufactur-
ing process or altered or modified the product in any 
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significant manner after the product came into his 
possession and before it was sold to the ultimate user 
or consumer; or (5) the seller is the manufacturer’s 
principal distributor or seller over whom the court 
has jurisdiction, and the manufacturer is not subject 
to the court’s jurisdiction. Colo. Rev. Stat. §§13-21-
401, 13-21-402 (2017). This qualified immunity is an 
affirmative defense that must be raised in the respon-
sive pleading or answer. Stone’s Farm Supply, Inc. v. 
Deacon, 805 P.2d 1109, 1113–14 (Colo. 1991).

However, the negative implications of the Colo-
rado Products Liability Act, C.R.S. §13-21-401, are 
such that a seller who places a private label on a 
product without disclosing the actual manufacturer 
can be held liable as the “apparent manufacturer” 
of the product. Yoder v. Honeywell, Inc., 104 F.3d 
1215, 1223–24 (10th Cir.), cert. denied, 522 U.S. 812 
(1997); Long v. U.S. Brass Corp., 333 F. Supp. 2d 999, 
1002–04 (D. Colo. 2004).

Colo. Rev. Stat. §13-22-104(2) (2017) prohibits an 
action for breach warranty or in tort for sale of a 
defective product arising out of blood transfusions or 
transplants of human organs. Actions for negligence 
or willful misconduct are permitted.

Actions against manufacturers of firearms are 
circumscribed by Colo. Rev. Stat. §§13-21-501 to 505 
(2017). It is the policy of Colorado that civil actions 
in tort for any remedy arising from injury or damage 
or death caused by the discharge of a firearm or use 
of ammunition shall be based only upon an actual 
defect in the design or manufacture of the firearm 
or ammunition, or upon the violation of a state or 
federal regulation, and may not be premised on any 
other theory of liability. Claims of negligence, neg-
ligent entrustment, and nuisance are barred by this 
statutory immunity. Phillips v. Lucky Gunner, LLC, 
84 F. Supp. 3d 1216, 1222 (D. Colo. 2015)

Damages and Joint Liability
Compensatory Damages
Recoverability

All standard damages are recoverable, including past 
and future economic losses, consortium, and med-
ical expenses. Damage to the product itself is also 
recoverable, but commercial losses are not. Hiigel v. 
Gen. Motors Corp., 544 P.2d 983, 989 (Colo. 1976); 
Bitler v. A.O. Smith Corp., 400 F.3d 1227, 1241–42 
(10th Cir. 2004); Biosera, Inc. v. Forma Scientific, 

Inc., 941 P.2d 284, 285 (Colo. Ct. App. 1996), aff’d on 
other grounds, 960 P.2d 108 (Colo. 1998); Aetna Cas. 
& Sur. Co. v. Crissy Fowler Lumber Co., 687 P.2d 514, 
517 (Colo. Ct. App. 1984).

Limitations

Colo. Rev. Stat. §13-21-102.5 (2017) limits damages 
for non-economic loss or injury to an amount fixed 
and adjusted for inflation by the Secretary of state (as 
of September 2017 $468,010 on claims accruing after 
January 1, 2008) unless the court finds, by clear and 
convincing evidence, that they should be increased 
to a designated maximum (at present $936,030). The 
cap applies to each defendant separately, after pro 
rata liability has been apportioned, not to the jury’s 
total verdict. Niemet v. Gen. Elec. Co., 866 P.2d 1361, 
1362 (Colo. 1994). These limits are subject to modifi-
cation based on findings made by the Colorado Sec-
retary of State, pursuant to the terms of the statute. 
The limits were last certified by the Secretary of State 
on January 13, 2015. The applicable limits are pub-
lished on the Secretary of State’s website.

Punitive Damages
Insurability

The Colorado Supreme Court has determined that it 
is against public policy for an insurer to provide cov-
erage for punitive damage awards. Lira v. Shelter Ins. 
Co., 913 P.2d 514, 517 (Colo. 1996).

Recoverability

Colo. Rev. Stat. §13-21-102 (2017) limits exemplary 
damages to the amount of actual damages awarded, 
except where defendant has continued the behavior 
or acted in a willful or wanton manner during the 
pendency of the action. Exemplary damages must be 
proved beyond a reasonable doubt. Colo. Rev. Stat. 
§13-25-127 (2017); Miller v. Solaglas Cal., Inc., 870 
P.2d 559, 568 (Colo. Ct. App. 1993).

Evidence that the manufacturer of a grain auger 
knew that the shield over bottom- drive auger was 
likely to be removed, that there was substantial 
risk of harm to users of the auger if the shield was 
removed, and that the manufacturer disregarded the 
consequences of the risk, was sufficient to warrant 
presenting the question of exemplary damages to 
the jury. Gruntmeir v. Mayrath Indus., Inc., 841 F.2d 
1037, 1040 (10th Cir. 1988).
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Contribution
Under the products liability statute, there is no pro-
vision for contribution in products actions. Damages 
are apportioned in accordance with Colo. Rev. Stat. 
§13-21-406 (2017).

Colo. Rev. Stat. §13-21-111.5(1) (2017), passed as 
part of the tort reform package in 1986, applies to 
products liability litigation. Loughridge v. Goodyear 
Tire & Rubber Co., 207 F. Supp. 2d 1187, 1191 (D. 
Colo. 2002). That statute provides: “In an action 
brought as a result of a death or an injury to per-
son or property, no defendant shall be liable for an 
amount greater than that represented by the degree 
or percentage of the negligence or fault attributable 
to such defendant that produced the claimed injury, 
death, damage, or loss, except as provided in subsec-
tion (4) of this section.” Subsection (4) of the act per-
mits contribution among persons who consciously 
conspire and deliberately pursue a common plan or 
design to commit a tortious act. The term “tortious 
act” has a broad definition that encompasses any 
wrongful conduct, and both negligent and inten-
tional acts are sufficient to give rise to joint liability 
for purposes of section 13-21-111.5(4). Resolution 
Trust Corp. v. Heiserman, 898 P.2d 1049, 1056 (Colo. 
1995); see Loughridge, 207 F. Supp. 2d at 1191; Harvey 
v. Farmers Ins. Exch., 983 P.2d 34, 38–39 (Colo. Ct. 
App. 1998), aff’d and remanded sub nom. Slack v. 
Farmers Ins. Exch., 5 P.3d 280 (Colo. 2000) (statute 
does not differentiate between intentional acts and 
negligent acts in its mandate to apportion liability 
among tortfeasors).

Indemnification
Indemnification between tortfeasors, based on the-
ories other than contractual obligation, has been 
abolished. O’Quinn v. Wedco Tech., Inc., 746 F. Supp. 
38, 39 (D. Colo. 1990). Damages are apportioned in 
accordance with Colo. Rev. Stat. §§13-21-111.5 and 
406 (2017).

Joint and/or Several Liability
Joint and several liability was done away with by 
Colorado’s tort reform legislation in 1986. Colo. 
Rev. Stat. §13-21-111.5 (2017). Instead, liability is 
apportioned between the parties and any designated 
non- parties as discussed above in “Contribution.” See 
Salazar v. Am. Sterilizer Co., 5 P.3d 357, 371 (Colo. Ct. 

App. 2000) (pro-rata liability statute does not violate 
substantive or procedural due process rights where 
percentage of fault is apportioned to non-party 
employer who is immune from suit by virtue of the 
Colorado workers’ compensation statute).

Economic Loss
Economic loss is defined as “damages other than 
physical harm to persons or property.” Town of 
Alma v. Azco Constr., Inc., 10 P.3d 1256, 1264 (Colo. 
2000). Colorado courts apply the “independent duty” 
approach to the economic loss rule, which serves to 
maintain the distinction between contract and tort 
law and mandates that a party suffering only eco-
nomic loss from the breach of an express or implied 
contractual duty may not assert a tort claim for such 
a breach absent an independent duty of care under 
tort law. Id.; see also Grynberg v. AgriTech, Inc., 10 
P.3d 1267, 1269 (Colo. 2000); Cissell Mfg. Co. v. Park, 
36 P.3d 85, 90 (Colo. Ct. App. 2001).

The economic loss rule covers damages for pecu-
niary losses, diminution in value, cost of repair or 
replacement, and lost profits; but it does not include 
consequential economic losses arising from physical 
injury or damage to property that is not the subject 
matter of the relevant contract. BRW, Inc. v. Dufficy 
& Sons, Inc., 99 P.3d 66, 72–73 (Colo. 2004). In apply-
ing the rule, courts focus first on the contractual 
context between the parties, then determine if the 
duty of care at issue is established in a contractual 
relationship and if so, any tort claim is barred. Id.

Economic loss is distinguishable from non- 
economic damages such as emotional distress, 
inconvenience, and pain and suffering. Town of 
Alma, 10 P.3d at 1264; see also Parr v. Triple L & J 
Corp., 107 P.3d 1104, 1108–09 (Colo. Ct. App. 2004). 
The rule, however, does not bar claims between 
existing parties to a contract if the claim is based on 
a recognized independent duty of care. Alpine Bank 
v. Hubbell, 506 F. Supp. 2d 388, 403 (D. Colo. 2007). 
Nor does the rule bar negligence and strict liability 
actions to recover consequential economic losses 
that arise from physical injury to persons or damage 
to “other property.” Town of Alma, 10 P.3d at 1264. 
Where loss extends beyond the economic risks allo-
cated in a contract to include the physical loss of the 
end product in which warranted components were 
installed, the economic loss rule does not limit a 
plaintiff’s cause of action to one under those warran-
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ties. Instead, plaintiff can assert negligence or strict 
liability claims based on defendant’s breach of duty 
to plaintiff. See U.S. Aviation Underwriters, Inc. v. 
Pilatus Bus. Aircraft, Ltd., 358 F. Supp. 2d 1021, 1025 
(D. Colo. 2005).

Thus, the rule tracks other rules of law that give 
express contract terms priority over judicially cre-
ated duties and remedies. Compare Amoco Oil Co. 
v. Ervin, 908 P.2d 493, 498–99 (Colo. 1995). Prac-
titioners should keep in mind, however, that with 
the exception of insurance bad faith, no tort action 
exists for breach of the implied covenant of good 
faith and fair dealing. Goodson v. Am. Standard Ins. 
Co. of Wis., 89 P.3d 409, 414 (Colo. 2004); Decker v. 
Browning- Ferris Indus. of Colo., Inc., 931 P.2d 436, 
443–44 (Colo. 1997). Colorado courts recognize 
fraud, negligent misrepresentation, and special rela-
tionships involving fiduciaries and professions as 
exceptions to the economic loss rule. Town of Alma, 
10 P.3d at 1264.

Successor Liability
The general rule is that successor corporations are 
not liable for the debts and liabilities of transferors. 
Ruiz v. ExCello Corp., 653 P.2d 415, 416 (Colo. Ct. 
App. 1982); see also Florom v. Elliott Mfg., 867 F.2d 
570, 581 (10th Cir. 1989) (declining to adopt the 
product line theory under Colorado law). This rule 
applies to limited liability corporations as well. See 
Baca v. Depot Sales, LLC, No. 06-cv-714, 2007 U.S. 
Dist. Lexis 23705, at *7–10 (D. Colo. Mar. 30, 2007). 
The mere continuation exception applies when the 
transfer is made without exchange of consideration 
and results simply in a “new hat” for the original 
corporation. Id. at *10.

See also Merkley v. Pittsburgh Corning Corp., 910 
P.2d 58, 60–61 (Colo. Ct. App. 1995) (a manufacturer 
of insulation which marketed the product under a 
trade name which had been previously used by other 
manufacturers was not liable for asbestos- related 
cancer where the evidence did not establish that 
the plaintiff saw insulation bearing that name at 
job sites during the years it was made by the defen-
dant manufacturer).

Market Share Liability
Not adopted in Colorado. See Merkley v. Pittsburgh 
Corning Corp., 910 P.2d 58, 59 (Colo. Ct. App. 1995) 

(holding that plaintiff must establish that a partic-
ular defendant’s product was a substantial contrib-
uting cause of his injury, and while not addressing 
market share liability, affirming summary judgment 
for the defendant on the grounds that plaintiffs 
could not identify defendant’s product as the one to 
which he had been exposed).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

See C.J.I.—Civ. 4th, Chapter 14.

Design or Manufacturing Defect

The elements of liability are set forth in C.J.I. 14:1:
1) defendant was a manufacturer;
2) defendant was engaged in the busi-

ness of selling products for resale, use, 
or consumption;

3) defendant sold the particular product or 
component part;

4) the product or component part was 
defective and because of the defect it was 
unreasonably dangerous to a person or 
property of a person who might reasonably 
be expected to use, consume or be affected 
by the product;

5) the product was defective at the time it was 
sold by the defendant or left its control;

6) the product was expected to, and actually 
did, reach the user without substan-
tial change in the condition in which it 
was sold;

7) the product did reach the user or consumer 
without substantial change in the condi-
tion in which it was sold;

8) plaintiff was a person who would reason-
ably be expected to use, consume, or be 
affected by the product;

9) the plaintiff incurred injuries, damages, or 
losses; and

10) the defect in the product or component 
part was a cause of the plaintiff’s injuries, 
damages or losses.

Defective and unreasonably dangerous is defined 
in C.J.I. 14:3. See also Armentrout v. FMC Corp., 842 
P.2d 175, 180 (Colo. 1992); White v. Caterpillar, Inc., 
867 P.2d 100, 105–06 (Colo. Ct. App. 1993).
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Failure to Warn

See C.J.I. 14:4 and 19. A product not otherwise defec-
tive in its manufacture or design becomes defective 
and unreasonably dangerous if it is not accompanied 
by sufficient warnings or instructions for use. Staley 
v. Bridgestone/Firestone, Inc., 106 F.3d 1504, 1508–09 
(10th Cir. 1997); Barton v. Adams Rental, Inc., 938 
P.2d 532, 537 (Colo. 1997); Armentrout v. FMC Corp., 
842 P.2d 175, 182 (Colo. 1992); Hiigel v. Gen. Motors 
Corp., 544 P.2d 983, 988 (Colo. 1976); Union Supply 
Co. v. Pust, 583 P.2d 276, 283 (Colo. 1978); Mile Hi 
Concrete, Inc. v. Matz, 842 P.2d 198, 203 (Colo. 1992).

The duty to warn encompasses both the duty to 
provide adequate instructions for safe use and warn-
ings of dangers inherent in improper use. Anderson 
v. M.W. Kellogg Co., 766 P.2d 637, 643 (Colo. 1988). 
If a specific risk would be apparent to an ordinary 
buyer, user, or consumer, a warning concerning that 
specific risk of harm is not required. Mile Hi, 842 
P.2d at 203; C.J.I. 14:19. Even though a risk may be 
“obvious,” the product may be defective for lack of an 
adequate warning, e.g., that an option is available for 
use with or as part of the product which would make 
it safer. Camacho v. Honda Motor Co., 741 P.2d 1240, 
1248 (Colo. 1987).

The manufacturer of a component part or the 
supplier of raw materials can be held strictly liable 
based on a claim of failure to warn only if: the com-
ponent part or materials are, without a warning, 
unreasonably dangerous to the user or consumer; 
the product is expected to and does reach the user or 
consumer without substantial change in the condi-
tion in which the component part or materials were 
sold; the failure to warn is the cause of plaintiff’s 
injury; the defendant sold the product and is in the 
business of selling such a product; and the plaintiff 
sustained damages as a result. Where there was 
nothing unreasonably dangerous or unsafe about 
the raw materials or component part, but the danger 
resulted from the manufacture and particular use of 
a prosthetic device containing that raw material or 
component part, the manufacturer of the component 
part was not required to warn the ultimate user or 
consumer or to refrain from selling its product to the 
manufacturer of the prosthesis. Bond v. E.I. DuPont 
De Nemours & Co., 868 P.2d 1114, 1119–20 (Colo. Ct. 
App. 1993). But see Vista Resorts, Inc. v. Goodyear 
Tire & Rubber Co., 117 P.3d 60, 71–72 (Colo. Ct. App. 
2004), in which the court found distinguishing facts 

and a duty of the component parts manufacturer to 
warn ultimate users.

Misrepresentations
Manufacturers are strictly liable for a misrepre-
sented product, even without knowledge of falsity. 
Plaintiff must prove:

1) the defendant sold the product;
2) defendant was engaged in the business 

of selling such product for resale, use, 
or consumption;

3) the defendant misrepresented a fact con-
cerning the character or quality of the 
product which would be material for poten-
tial purchasers or users of the product;

4) the misrepresentation was made to poten-
tial purchasers or users as members of the 
public at large;

5) as a purchaser or user, the plaintiff reason-
ably relied on the misrepresentation;

6) the plaintiff was a person who would rea-
sonably be expected to use, consume, or be 
affected by the product; and

7) the plaintiff incurred injuries 
caused by the justifiable reliance on 
the misrepresentation.

Am. Safety Equip. Corp. v. Winkler, 640 P.2d 216, 219 
(Colo. 1982); C.J.I. 14:22.

Post-Sale Duties
Under Colorado law, a manufacturer has no duty to 
notify previous purchasers about later- developed 
safety devices or to retrofit those products when 
the products were not defective under standards 
existing at the time of manufacture. The duty 
imposed by Colorado law is to protect users of prod-
ucts which had design defects or hazards or were 
unreasonably dangerous under standards existing 
at the time of manufacture, which defect or hazard 
is later discovered by the manufacturer. Romero v. 
Int’ l Harvester Co., 979 F.2d 1444, 1450–51 (10th 
Cir. 1992).

However, the manufacturer’s duty to warn of a 
danger of which it becomes aware after sale of the 
product does not extend to a company that was not 
involved in the design, manufacture, or sale of the 
product. Anderson v. Deere & Co., 852 F.2d 1244, 
1247 (10th Cir. 1988).
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Vendor or Distributor
Product liability actions may be brought only against 
manufacturers in Colorado. See discussion of Colo. 
Rev. Stat. §13-21-402(1) (2017) under “Other Statu-
tory Defenses” above.

Proof in Negligence Actions
Pattern Jury Instructions

See C.J.I.—Civ. 4th, chapter 14, section C.

Design or Manufacturing Defect

C.J.I.—Civ. 4th 14:17. Plaintiff must prove that:
1) the defendant manufactured the product;
2) the defendant was negligent in manufac-

turing or designing the product by failing 
to exercise reasonable care to prevent the 
product from creating an unreasonable 
risk of harm to the person or property of 
one who might reasonably be expected to 
use, consume, or be affected by the product 
while it was being used in the manner the 
defendant might reasonably have expected;

3) the plaintiff was one of those persons the 
defendant should reasonably have expected 
to use, consume, or be affected by the prod-
uct; and

4) the plaintiff incurred injuries, damages 
or losses which were caused by the defen-
dant’s negligence while the product was 
being used in a manner the defendant 
should reasonably have expected.

Fibreboard Corp. v. Fenton, 845 P.2d 1168, 1173–74 
(Colo. 1993); Webb v. Dessert Seed Co., 718 P.2d 1057 
(Colo. 1986); Howard v. Avon Products, Inc., 395 P.2d 
1007, 1011–12 (Colo. 1964).

Negligent Assembly, Inspection, or Testing

C.J.I. 14:18 establishes the manufacturer’s duty to 
inspect and/or test material or parts obtained from 
other sources, if and to the extent a reasonably care-
ful person would do so under the same or similar 
circumstances. The manufacturer is also obliged to 
make the finished product reasonably safe for the 
use to which it might reasonably be expected to be 
put. Failure to discharge this duty is negligence.

A manufacturer who discharges the duty is not 
legally responsible for injuries, damages, or losses 
resulting from the use of such material or parts, even 

though it proves to be defective. If a manufacturer 
learns of a defective or dangerous condition, it has 
a duty to give notice of the defect or danger to such 
persons and in such manner as a reasonably care-
ful person would give under the same or similar 
circumstances to avoid injuries, damages, or losses 
to others.

Failure to Warn

C.J.I. 14:19 requires the seller who knows, or in the 
exercise of reasonable care should know, that the use 
of a product may be harmful or injurious to a cus-
tomer, to use reasonable care to warn of the danger 
if and to the extent and in the manner a reasonably 
careful person would, under the same or similar 
circumstances. Howard v. Avon Prods., Inc., 395 P.2d 
1007, 1011 (Colo. 1964); Palmer v. A.H. Robbins Co., 
684 P.2d 187, 198–99 (Colo. 1984); Bailey v. Mont-
gomery Ward & Co., 635 P.2d 899, 900 (Colo. Ct. App. 
1981). Whether there is a duty to warn is a determi-
nation for the trial court to make, based upon factors 
such as the obviousness of the danger and the effi-
cacy of any proposed warnings. Armentrout v. FMC 
Corp., 842 P.2d 175, 181 (Colo. 1992); White v. Cater-
pillar, Inc., 867 P.2d 100, 107 (Colo. Ct. App. 1993).

Proof in Warranty Actions
Pattern Jury Instructions

See C.J.I.—Civ. 4th, chapter 14, section B.
The creation of an express warranty is defined at 

C.J.I. 14:9.
The elements of liability for breach of an express 

warranty are:
1) the defendant sold the product
2) the defendant expressly warranted 

the product
3) the plaintiff is a person who was reasonably 

expected to use, consume, or be affected by 
the product

4) the product was not as warranted
5) the breach of warranty caused the plaintiff 

damages, and
6) within a reasonable time after plaintiff 

discovered or should have discovered the 
breach of warranty the plaintiff notified the 
defendant of the breach.

C.J.I. 14:8
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The creation of implied warranties is defined at 
C.J.I. 14:11 and 16. The elements of these claims are 
found at C.J.I 14:10 (merchantability) and 13 (fitness 
for a particular purpose).

Evidence
Qualification of Expert Witness
Colorado Rules of Evidence 702, 703, and 705 control 
the admissibility of expert testimony. In Colorado 
state courts, the expert need not prove that he is 
indisputably correct or generally accepted in the 
scientific community. Instead, the expert need only 
show that his opinions are scientifically sound and 
based on the facts. See People v. Ramirez, 155 P.3d 
371, 378 (Colo. 2007). “Testimony is not speculative 
simply because an expert’s testimony is in the form 
of an opinion or stated with less than certainty, i.e., ‘I 
think’ or ‘it is possible.’” Id. at 378. Thus, it is insuf-
ficient for the court to conclude that the testimony 
is “speculative.” Instead, the court must consider 
whether the scientific principles underlying the testi-
mony are reasonably reliable, and whether the expert 
is qualified to opine on such matters. See People v. 
Shreck, 22 P.3d 68, 77 (Colo. 2001). So long as there is 
a direct logical relation between the expert’s opinion, 
even if stated in mere possibilities, and the facts, the 
opinion is admissible and helpful to the fact finder. 
Ramirez, 155 P.3d at 381–82.

In federal court, any expert testimony would be 
subject to the provisions of Daubert v. Merrell Dow 
Pharms., Inc., 509 U.S. 579 (1993), and its progeny. 
See Weisgram v. Marley Co., 528 U.S. 440, 445 (2000); 
Norris v. Baxter Healthcare Corp., 397 F.3d 878, 883 
(10th Cir. 2005); Bitler v. A.O. Smith Corp., 400 F.3d 
1227, 1232–33 (10th Cir. 2004); Truck Ins. Exch. v. 
MagnaTek, Inc., 360 F.3d 1206, 1210 (10th Cir. 2004); 
Hauck v. Michelin N. Am., Inc., 343 F. Supp. 2d 976, 
980 (D. Colo. 2004).

The modern standard of admissibility for expert 
testimony under the Federal Rules of Evidence is that 
the expert must be qualified in experience, knowl-
edge, or training to reach the ultimate conclusion that 
he offers, namely, that the product was “defectively” 
manufactured. See Hauck, 343 F. Supp. 2d at 980.

Spoliation of Evidence
A court may impose sanctions on a defendant for 
spoliation of evidence. Colo. R. Civ. P. 37. This inher-

ent and broad power is not limited to intentional 
spoliation of evidence, but can also apply when the 
spoliator is merely reckless. Pfantz v. Kmart Corp., 85 
P.3d 564, 568–69 (Colo. Ct. App. 2003).

Res ipsa loquitor
This doctrine is available in product liability cases, 
and the courts have applied §328D of the Restate-
ment (Second) Torts. Howard v. Avon Products, Inc., 
395 P.2d 1007, 1012 (Colo. 1964); Stone’s Farm Supply, 
Inc. v. Deacon, 805 P.2d 1109, 1114 (Colo. 1991).

Subsequent Remedial Measures
Colorado has not adopted the changes made to Fed. 
R. Evid. 407 that expressly applies the prohibition 
on admission of subsequent remedial measures to 
product liability actions. See Forma Scientific, Inc. v. 
BioSera, Inc., 960 P.2d 108, 112–13 (Colo. 1998).

Subsequent Scientific Advancements
Improvements in knowledge, techniques, design, 
and manufacturing knowledge are not admissible in 
a product liability action for any purpose other than 
to show a duty to warn. Colo. Rev. Stat. §13-21-404 
(2017).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Within Colorado, personal service on an individual 
is accomplished by delivering a copy to a person or 
agent authorized to receive service. Alternatively, 
process can be left at an abode, place of business, or 
with any family member over 18. Colo. R. Civ. P. 4(e)
(1). Personal service on an entity like a corporation 
can be made by delivering it to an officer, manager, 
general partner, or registered agent. If no person 
such person can be found within then service may be 
had on any shareholder, agent, member, or principal 
employee found in the state. Colo. R. Civ. P. 4(e)(4).

Outside of Colorado, service on a foreign corpo-
ration can be accomplished if the corporation trans-
acts business in state, commits a tortious act within 
state, or owns or uses real property within Colorado. 
White- Rodgers Co. v. Dist. Ct. of Weld County, 418 
P.2d 527, 529–30 (Colo. 1966). Colorado’s Long Arm 
Statute is at Colo. Rev. Stat. §13-1-124 (2017). Ser-
vice by publication is proper only in cases in rem or 
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involving real property, unless otherwise provided 
by law. Colo. R. Civ. P. 4(g). Substituted service can 
be accomplished on motion.

Answer Time
A defendant shall file an answer or other response 
within 21 days following service of a summons and 
complaint if served in Colorado. If service is made 
outside of Colorado, an answer or response is due 35 
days following service. Colo. R. Civ. P. 12(a).

Particularity with which Affirmative 
Defenses must be Raised
They must be raised with specificity. Colo. R. Civ. P. 
8(c).

AUTHOR

Matthew Y. Biscan is a member of the Denver law 
firm of Satriana & Biscan, L.L.C. His practice includes 
the defense of general and product liability claims, 
commercial litigation, health care, insurance law, and 
employment litigation. He has served as a member 
of the Board of Directors of DRI and as the Board’s 
liaison to the Product Liability Committee. In 2004–
2005 Mr. Biscan was DRI’s Secretary Treasurer. 
He is listed in Who’s Who Legal, the International 
Who’s Who of Business Lawyers, for product liabil-
ity defence.

Satriana & Biscan, L.L.C. | 303.468.5403 | biscan@
sbattys.com 

https://members.dri.org/DRIIMIS/DRI/Contacts/ContactLayouts/Profile.aspx?ID=143694
http://www.sbattys.com/
mailto:biscan%40sbattys.com?subject=
mailto:biscan%40sbattys.com?subject=

