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By Bruce H. Raymond

Restatement (Third) of Torts: 
Products Liability
The Connecticut Supreme Court, in Metropolitan 
Property & Casualty Insurance Co. v. Deere & Co., 25 
A.3d 571, 580–81 (Conn. 2011), cited to Restatement 
(Third) of Torts: Products Liability Section 3 relative 
to the malfunction theory of products liability that 
permits a plaintiff to establish a prima facie products 
liability case on the basis of circumstantial evidence 
when direct evidence of a defect is unavailable. The 
court quoted that the theory permits a jury to infer 
“that the harm sustained by the plaintiff was caused 
by a product defect existing at the time of sale or dis-
tribution, without proof of a specific defect, when the 
incident that harmed the plaintiff… was of a kind 
that ordinarily occurs as a result of product defect… 
and… was not, in the particular case, solely the 
result of causes other than product defect existing at 
the time of sale or distribution.” Id. at 581 (quoting 
Restatement (Third) of Torts: Products Liability §3) 
(also citing §3 on discarded or destroyed products 
after the incident such that the parties are no longer 
able to examine it).

Despite early mixed treatment of the Third 
Restatement’s Products Liability provisions, Con-
necticut Courts have more recently brought Con-
necticut’s products liability regime in line with its 
provisions. In Izarrelli v. R.J. Reynolds Co., 136 A.3d 
1232 (Conn. 2016), the Connecticut Supreme Court 
adopted the Third Restatement’s requirement that 
a plaintiff must prove the existence of a reasonable 
alternative design in order to prevail on a design 
defect claim. In adopting this requirement, the 
Court approved of the Third Restatement’s recog-
nition that “design defect claims are best decided 
under a risk- utility standard using proof of a reason-
able alternative design.” Id. at 1257.

Available Defenses
Comparative Fault/Contributory Fault
The Connecticut Product Liability Act (CPLA) pro-
vides for pure comparative fault. Under Section 
52-572o(a) of the Connecticut General Statutes, the 
comparative responsibility of the plaintiff does not 
bar recovery, but the court will reduce the amount 
of compensatory damages by the percentage of re-
sponsibility or fault that the fact finder assigns to 
the plaintiff. Lemaire v. Farmington Ready Mix, Inc., 
No. CV044000443, 2006 Conn. Super. Lexis 314, at 
*5 (Conn. Super. Ct. Jan. 30, 2006). Under this rule, 
even if a jury determines that the plaintiff was 99 
percent responsible for causing his or her own injury, 
the plaintiff may still recover one percent of any 
compensatory damages proximately caused by one 
or more defendants. Conn. Gen. Stat. §52-572o(b) 
(2017); Barry v. Quality Steel Prods. Inc., 905 A.2d 55, 
67–68 (Conn. 2006). In determining the percentage 
of responsibility for each party, the trier of fact must 
consider both the “nature and quality” of the conduct 
of the parties, including the plaintiff. Conn. Gen. Stat. 
§52-572o(c) (2017). This section does not limit the 
type of conduct that may be considered in determin-
ing plaintiff’s measure of comparative responsibility, 
other than the provision in subsection (c) requiring 
the fact finder to consider both the nature and quality 
of the conduct of each party. Id. In Barry v. Quality 
Steel Products, Inc., the Connecticut Supreme Court 
explained: “Subsection (b) of §52-572o sets forth a 
two part process. First, the fact finder must calculate 
the total amount of damages that ‘each claimant 
would receive if comparative responsibility were dis-
regarded…’ Second, subsection (b) provides for the 
allocation of responsibility as between the claimant 
and the defendants.” 905 A.2d at 662–63.

Notwithstanding the CPLA’s provision for com-
parative fault, it is important to note that the court 
will enter judgment against any liable party based on 
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common law joint and several liability. Conn. Gen. 
Stat. §52-572o(d) (2017). Thus, a plaintiff may elect to 
execute the full amount of any judgment against any 
liable defendant. A defendant that pays more than its 
specified percentage of responsibility may pursue an 
action for contribution against any defendant that 
has failed to pay its allocated percentage of damages. 
For more detailed information on contribution, see 
“Damages and Joint Liability,” infra.

Apportionment
In negligence actions where Connecticut Gen-
eral Statutes Section 52-572h applies, a defendant 
may bring an apportionment complaint against 
non- parties to reduce its liability. Conn. Gen. Stat. 
§52-102b (2017). The statute provides a mechanism 
to argue the proportional fault of the impleaded 
parties or apportionment defendants during trial. 
Post- judgment, the court will reduce the defendant’s 
liability by the proportional fault that the fact finder 
assessed to the apportionment defendants.

In products liability cases, however, the viabil-
ity of apportionment against non- parties remains 
doubtful. See Conn. Gen. Stat. §52-572h(o) (2017). 
The legislature did not include any provision for 
apportionment complaints in Section 52-572m et 
seq. Additionally, in the seminal case on Section 
52-572h(o), the Connecticut Supreme Court held that 
the CPLA is exclusively governed by Section 52-572m 
et seq., and therefore, a defendant in a negligence 
action cannot bring an apportionment complaint 
under Section 52-102b for harm caused by a prod-
uct against an apportionment defendant. Allard v. 
Liberty Oil Equip. Co., 756 A.2d 237, 244–45 (Conn. 
2000) (“[Defendant] cannot… convert its appor-
tionment claim against [third party defendant] into 
something other than a product liability claim sim-
ply by alleging only negligent misconduct.”); see also 
Paul v. McPhee Elec. Contractors, 698 A.2d 354, 356 
(Conn. App. Ct. 1997). In this context, the Paul court 
stated that a products liability claim “can never be a 
claim arising under §52-572h.” Id. As a result, courts 
have not deemed a products liability claim an “action 
to which 52-572h applies” and apportionment will 
be unavailable. Travelers Prop. Cas. v. Chirico, No. 
CV980077815, 2000 Conn. Super. Lexis 2178, at *4 
(Conn. Super. Ct. Aug. 18, 2000); Pereira v. Darien 
Rental Serv., No. CV93306520, 1995 Conn. Super. 
Lexis 277, at *6–7 (Conn. Super. Ct. Jan. 31, 1995).

Assumption of Risk
The defense of assumption of the risk continues to 
be a point of contention in Connecticut based on the 
absence of clear guidance from the appellate courts 
of Connecticut. Some state Superior Court cases 
have held the defense to be available to defendants 
in products liability cases. See, e.g., William Martens 
PPA v. Wild Bill Surplus Inc., No. CV94539091, 1995 
Conn. Super. Lexis 1870, at *4 (Conn. Super. Ct. 
June 20, 1995) (noting that the legislature abolished 
assumption of the risk only in negligence actions 
under Conn. Gen. Stat. §52-572h(l), “apparently 
[intending] then that assumption of risk still had 
a place in product liability”); see also D’Agostino v. 
Easton Sports, Inc., No. 04CV085026631, 2010 Conn. 
Super. Lexis 3200, at *27–30 (Conn. Super. Ct. Dec. 9, 
2010). However, recent federal cases, facing the issue 
of the assumption of risk in negligence matters have 
found it to have been abolished. See Wasilewski v. 
Abel Womack, Inc., No. 3:10-cv-1857, 2016 U.S. Dist. 
Lexis 4953, at *35–36 (D. Conn. Jan. 14, 2016) (hold-
ing that assumption of the risk had been abolished 
as a complete defense to product liability cases). The 
court in Wasilewski found that the defense had been 
abolished based on the holding of Norrie v. Heil Co., 
525 A.2d 1332 (Conn. 1987), which had eliminated 
contributory negligence as a bar to recovery in strict 
liability cases under Section 52-572l. As the Martens 
court noted, the legislature explicitly abolished con-
tributory negligence as a defense in strict liability 
and could have done so with assumption of risk. 
Martens, 1995 Conn. Super. Lexis 1870, at *4. If the 
defense of assumption of the risk is available, it will 
serve to bar recovery when a person knows or as a 
reasonable person should know that in pursuing a 
certain course he will expose himself to the risk of 
injury and voluntarily subjects himself to it. Nally 
v. Charbonneau, 362 A.2d 494, 496 (Conn. 1975); 
see also Norrie, 525 A.2d at 1335. The risk must be 
assumed knowingly and voluntarily. Norrie, 525 
A.2d at 1335; D’Agostino, 2010 Conn. Super. Lexis 
3200, at *28.

Seat Belts—Failure to Use
Evidence of the plaintiff’s failure to wear a safety belt 
“shall not be considered as contributory negligence 
nor shall such failure be admissible evidence in any 
civil action.” Conn. Gen. Stat. §14-100a(c)(3) (2017). 
The Appellate Court of Connecticut upheld the con-
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stitutionality of this statute in Bower v. D’Onfro, 663 
A.2d 1061, 1064 (Conn. App. Ct. 1995), cert. denied, 
665 A.2d 606 (Conn. 1995); Ferentzy v. Ferentzy, No. 
CV065004948, 2008 Conn. Super. Lexis 1200, at 
*5–6 (Conn. Super. Ct. May 9, 2008).

Misuse of Product
The plaintiff’s misuse of a product or the knowing 
use of a product in a defective condition are defenses 
to products liability actions. Conn. Gen. Stat. §52-
572l (2017); Norrie v. Heil Co., 525 A.2d 1332, 1335 
(Conn. 1987). Misuse of a product applies when 
a product is not used “in a manner which should 
have been foreseen by the defendant.” Elliot v. Sears 
Roebuck & Co., 642 A.2d 709, 713 (Conn. 1994) 
(citation omitted). The misuse defense is subject to 
the pure comparative fault provisions of the CPLA, 
and as such, it is not a complete defense unless the 
fact finder assigns 100 percent responsibility to the 
claimant. Conn. Gen. Stat. §52-572o (2017). Defen-
dants should plead the defense of misuse as a special 
defense in state court actions.

The defense of misuse requires a showing that the 
product was misused, that the misuse was not fore-
seeable, and that the misuse was the proximate cause 
of the plaintiff’s injuries. Bishop v. Am. Honda Motor 
Co., No. CV116008392, 2012 Conn. Super. Lexis 
2876, at *17–18 (Conn. Super. Ct. Nov. 21, 2012); Hoey 
v. Textron, Inc., No. 90-270203, 1993 Conn. Super. 
Lexis 2781, at *8 (Conn. Super. Ct. Oct. 19, 1993). The 
trial court will prefer to leave findings of foreseeabil-
ity and proximate cause to the jury. See Hoey, 1993 
Conn. Super. Lexis 2781, at *8–9.

If the plaintiff’s knowing and voluntary use of 
the product in a defective condition constitutes the 
sole proximate cause of the injury, then the defense 
is complete. Norrie, 525 A.2d at 1335. In all other 
instances, the court will apportion the plaintiff’s 
comparative responsibility (up to 99 percent) in 
accordance with Conn. Gen. Stat. §52-572o (2017). 
See Elliot, 642 A.2d at 716 (discussing related 
defense of product misuse under comparative 
fault statute).

Unanticipated, Unforeseeable 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
A third party’s alteration or modification of the 
product is a complete defense in a products liability 
action. The CPLA provides that a product seller is not 
liable for “harm that would not have occurred but for 
the fact that his product was altered or modified by a 
third party[.]”Conn. Gen. Stat. §52-572p(a) (2017).

However, a defendant’s liability is limited “only 
if the subsequent alteration or modification breaks 
the chain of causation, akin to an intervening super-
seding cause in negligence law.” Potter v. Chicago 
Pneumatic Tool Co., 694 A.2d 1319, 1339 (Conn. 
1997). The alteration must have been the proximate 
cause of the injury. Id.; Wegryn v. Smith & Nephew, 
Inc., No. CV075023921, 2011 Conn. Super. Lexis 171, 
at *11 (Conn. Super. Ct. Jan. 24, 2011); see also Wor-
rell v. Sachs, 563 A.2d 1387, 1387 (Conn. Super. Ct. 
1989) (holding that the change must be “substantial,” 
consistent with Restatement (Second) of Torts §402A 
cmt. 8). The defense is available when a third party, 
not the plaintiff, alters or modifies the product. The 
plaintiff’s conduct in altering or modifying the prod-
uct may be considered under the doctrine of product 
misuse. A plaintiff’s misuse of a product may dimin-
ish the plaintiff’s recovery under the comparative 
fault provisions of the CPLA, but it will not bar 
recovery necessarily. Conn. Gen. Stat. §52-572o(a) 
(2017); Elliot v. Sears Roebuck & Co., 642 A.2d 709, 
716 (Conn. 1994).

A product seller may still be liable if the alteration 
or modification was: (1) in accordance with the 
instructions or specifications of the seller; (2) made 
with the consent of the seller; or (3) the result of con-
duct that reasonably should have been anticipated 
by the seller. Conn. Gen. Stat. §52-572p(a) (2017); 
Wegryn, 2011 Conn. Super. Lexis 171, at *9. A prod-
uct is deemed altered or modified when the design, 
formula, function, or use of the product is changed 
from that originally designed, tested, or intended by 
the seller. Conn. Gen. Stat. §52-572p(b) (2017).

Unavoidably Unsafe Products
Certain unavoidably unsafe products that provide 
benefits to society sufficient to justify their use are 
not defective or unreasonably dangerous when prop-
erly prepared, and accompanied by proper directions 
and warnings. Hurley v. Heart Physicians, P.C., 898 
A.2d 777, 785 n.12 (Conn. 2006); Vitanza v. Upjohn 
Co., 778 A.2d 829, 837 (Conn. 2001) (adopting com-
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ment (k) of §402A of the Second Restatement for 
certain unavoidably unsafe products such as pre-
scription drugs).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A product manufacturer has no duty to warn against 
dangers that are apparent and obvious, or if the 
plaintiff has actual knowledge of the dangers. Conn. 
Gen. Stat. §52-572q(c) (2017) (lack of warning must 
be proximate cause of injury); Haesche v. Kissner, 640 
A.2d 89, 92–93 (Conn. 1994); Norrie v. Heil Co., 525 
A.2d 1332, 1335 (Conn. 1987). The court in Haesche 
noted that the duty to warn is essentially an issue of 
causation. 640 A.2d at 92. Warnings are intended 
to inform the user of possible dangers. However, 
where the plaintiff has knowledge of the danger and, 
despite such knowledge, proceeds to use the product, 
then a warning would not likely alter his behavior or 
prevent the injury. Id. at 93. See also “Assumption of 
Risk,” supra.

Learned Intermediary
The learned (or informed) intermediary doctrine 
is an absolute defense when it applies. Vitanza 
v. The Upjohn Co., 778 A.2d 829, 836–37 (Conn. 
2001) (applying defense for prescription drugs); see 
also Hurley v. Heart Physicians, P.C., 898 A.2d 777, 
783–84 (Conn. 2006) (noting learned intermedi-
ary may apply to prescription medical device and 
adopting comment (k) to §402A of the Restatement 
(Second) of Torts). Under Connecticut law, comment 
(k) is applicable to medical devices. Breen v. Synthes- 
Stratec, Inc., 947 A.2d 383, 386–87 (Conn. App. 
Ct. 2008).

In Vitanza, the supreme court ruled that the 
learned intermediary doctrine could be invoked as 
an absolute defense to the plaintiff’s claim against 
a drug manufacturer for failure to warn. The drug 
manufacturer could not be held liable because it 
had provided warnings to the prescribing physician 
who, in this case, was the person best able to advise 
the plaintiff of the risks associated with the drug at 
issue. 778 A.2d at 847.

The learned intermediary doctrine is not to be 
confused with the sophisticated user defense, which 
provides that “when the [product] supplier has rea-
son to believe that the purchaser of the product will 

recognize the dangers associated with the product, 
no warnings are mandated.” Sharp v. Wyatt, Inc., 
627 A.2d 1347, 1359 (Conn. App. Ct. 1993) (cita-
tions omitted), aff’d, 644 A.2d 871 (Conn. 1994). 
In Connecticut, the sophisticated user defense is 
clearly distinguishable from the learned interme-
diary doctrine. See Vitanza, 778 A.2d at 845. “The 
two doctrines apply to significantly different types 
of products, and provide different safeguards to the 
ultimate users of those products[.]” Id. at 845.

Sealed Containers
The fact that a product is sold in a sealed container 
does not provide a separate defense. A manufacturer, 
wholesaler, distributor, installer, or retailer may be 
held liable for harm caused by a defective product if 
the product has not been altered or modified. Conn. 
Gen. Stat. §52-572p (2017).

Fault of Others
Courts will consider the fault of the plaintiff and any 
other products liability defendant under the CPLA’s 
pure comparative responsibility provisions. Conn. 
Gen. Stat. §52-572o (2017); see Sapko v. State, 44 A.3d 
827, 836 (Conn. 2012); Barry v. Quality Steel Prods., 
Inc., 820 A.2d 258, 266–67 (Conn. 2003). For fault of 
non- parties, see “Apportionment,” supra, “Contribu-
tion,” infra, and “Indemnification,” infra.

Preemption
Preemption is a federal law question arising under 
the Supremacy Clause of the United States Con-
stitution, Article VI, Sec. 2. A court will preempt 
state law when the state law and federal law conflict 
such that compliance with both laws is impossible. 
Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 
372 (2000); Pictometry Int’l Corp. v. Freedom of Info. 
Comm’n, 59 A.3d 172, 186–87 (Conn. 2013). Also, 
when Congress has indicated an intent to occupy a 
given field, a court may preempt any state law falling 
within that field. Crosby, 530 U.S. at 372–73.

In the products liability context, compliance 
with federal safety standards may preempt a state 
claim that an automobile is defective for failing 
to incorporate additional safety measures not 
required by the federal standard. Hughes v. Ford 
Motor Co., 677 F. Supp. 76, 77 (D. Conn. 1987). 
Also, the labeling requirements of the Federal 
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Insecticide, Fungicide, and Rodenticide Act may 
preempt state common law tort claims based on a 
failure to adequately label or warn. Graves v. Metrex 
Research Corp., No. CV91505710, 1995 Conn. Super. 
Lexis 2022, at *10–11 (Conn. Super. Ct. July 7, 1995). 
However, where the pesticide was sold for resi-
dential use, not professional use, FIFRA does not 
preempt state law. Pac. Ins. Co. v. Dymon, Inc., No. 
CV0321023, 1996 Conn. Super. Lexis 2266, at *4–5 
(Conn. Super. Ct. Aug. 26, 2006). The state may 
retain its right to regulate the use of a pesticide 
when the claim is that the defendant used the pesti-
cide improperly where the contents of the warning 
are not at issue. Pisano v. Termite, No. 551800, 2000 
Conn. Super. Lexis 394, at *15–16 (Conn. Super. Ct. 
Feb. 10, 2000).

One court found that the U.S. Department of 
Labor’s regulation under the Occupational Safety 
and Health Act, 29 C.F.R. 1910.1200, preempted all 
state law regarding warnings on chemicals due to the 
requirement of a material safety data sheet. Schweig-
hoffer v. Pesavento, No. CV940315844, 1998 Conn. 
Super. Lexis 2577, at *6–7 (Conn. Super. Ct. Aug. 20, 
1998). Preemption also may apply in other instances 
such as warnings and time limitations.

Compliance with Standards
The Connecticut Product Liability Act did not incor-
porate the Model Uniform Product Liability Act’s 
governmental standards provisions. See Sterling v. 
Vesper Corp., No. 060771, 1993 Conn. Super. Lexis 
2353, at *5–6 (Conn. Super. Ct. Aug. 30, 1993) (cit-
ing R. Yules, Defenses in a Product Liability Claim, 
57 Conn. B.J. 441 (1983)). Prior to the adoption of 
the CPLA, no Connecticut court had recognized 
compliance with industry or government standards 
as a defense. Id. at *6–7. As a result, compliance 
with government and industry standards may be 
probative to demonstrate lack of defect, but it does 
not shield a defendant from liability. For example, 
in Wagner v. Clark Equipment Co., 700 A.2d 38, 50 
(Conn. 1997), the Connecticut Supreme Court held 
that compliance with OSHA regulations may be pro-
bative of whether the subject forklift met consumer 
expectations. Therefore, evidence of compliance with 
such regulations is admissible and should be given 
as a jury charge at the defendant’s request. See also 
Potter v. Chicago Pneumatic Tool Co., 694 A.2d 1319, 
1346–47 (Conn. 1997).

Government Contractor Defense
Under certain circumstances, the government 
contractor defense may preclude products liability 
actions for design defects and failure to warn claims. 
The government contractor defense applies to pro-
tect contractors who sell equipment that the United 
States Government procured by contract.

In Miller v. United Techs. Corp., 660 A.2d 810, 
836 (Conn. 1995), the Connecticut Supreme Court 
followed the three-prong test that the United States 
Supreme Court articulated for design defects liabil-
ity in Boyle v. United Techs. Corp., 487 U.S. 500, 512 
(1988). Liability for design defects in military equip-
ment cannot be imposed when: (1) the United States 
approved reasonably precise specifications; (2) the 
equipment conformed to those specifications; and 
(3) the supplier warned the United States about the 
dangers in use of the equipment that were known to 
the supplier but not to the United States. Miller, 660 
A.2d at 817. On warning claims, the court observed 
that the government contractor defense “may not 
shield a contractor from liability on a failure to warn 
claim even if the defense does shield the contractor 
from the plaintiff’s defective design claims.” Id.; see 
also Densberger v. United Techs. Corp., 297 F.3d 66, 
75 (2d Cir. 2002) (discussing government contrac-
tor defense for failure to warn). The defense is only 
available regarding compliance with federal military 
contracts and not other state or federal procurement. 
Cunningham v. N. Ins. Co. of N.Y., No. CV010806941, 
2004 Conn. Super. Lexis 2491, at *18–19 (Conn. 
Super. Ct. Sept. 8, 2004).

State-of-the-Art
The CPLA provides for the admissibility of state-of-
the-art evidence for failure to warn claims. Conn. 
Gen. Stat. §52-572q(b) (2017); Wegryn v. Smith & 
Nephew, Inc., No. CV075013243, 2011 Conn. Super. 
Lexis 171, at *14 (Conn. Super. Ct. Jan. 24, 2011); 
Potter v. Chicago Pneumatic Tool Co., 694 A.2d 1319, 
1348–49 (Conn. 1997). It is the “level of relevant sci-
entific, technological and safety knowledge existing 
and reasonably feasible at the time of design” and 
not just industry custom. Potter, 694 A.2d at 1347. 
Additionally, the Connecticut Supreme Court has 
ruled that state-of-the-art evidence is admissible for 
design defect claims. Id. at 1348–49. Proof of com-
pliance with the state-of-the-art is relevant for deter-
mining whether a product design is unreasonably 
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dangerous. State-of-the-art evidence is admissible 
as a factor for the jury to consider in determining 
whether the product is defective and unreasonably 
dangerous. Id. The defendant may introduce state-
of-the-art evidence to supply the jury with a factual 
basis to determine the expectations of an ordinary 
consumer concerning available safety features. Id. 
at 1348.

Such evidence does not constitute an affirmative 
defense that would completely absolve a defendant 
from liability in a design defect claim. Id. at 1348. 
As such, practitioners should be aware that should a 
party plead state-of-the-art as a special defense, the 
party may unnecessarily assume a burden of proof. 
Brauch v. Occhionero, 681 A.2d 306, 309 (Conn. 
1996). Because state-of-the-art evidence is admissi-
ble with respect to a plaintiff’s defect claim, it is not 
necessary to plead such a special defense. However, 
a defendant is not prohibited from making such a 
pleading. Wegryn, 2008 Conn. Super. Lexis 587, at 
*13–15.

Disclaimers
The CPLA does not address disclaimers of liabil-
ity. However, the Connecticut Commercial Code 
provides that disclaimers of liability for personal 
injury are prima facie unconscionable and invalid. 
Conn. Gen. Stat. §42a-2-719 (2017). This applies to 
sales and lease contract limitations. Brown v. V&C 
Enters., No. 091506, 1990 Conn. Super. Lexis 1033, at 
*6 (Conn. Super. Ct. Aug. 23, 1990); see also Hanks v. 
Powder Ridge Rest. Corp., 885 A.2d 734, 747 (Conn. 
2005) (finding a ski area’s release of liability invalid 
because it violated public policy.

Courts will uphold disclaimers of liability for 
property damage or commercial loss only when the 
parties enter into the agreement voluntarily and 
have equal bargaining power. Conn. Gen. Stat. §42a-
2-719(3) (2017); see also McKernan v. United Techs. 
Corp., 717 F. Supp. 60, 69–71 (D. Conn. 1989).

Failure to Mitigate Damages
Although the CPLA does not specifically address it, 
a plaintiff’s failure to mitigate would likely diminish 
his recovery in a products liability action, and trial 
courts have allowed jury instructions on failure to 
mitigate in products liability actions. See Potter v. 
Chicago Pneumatic Tool Co., 694 A.2d 1319 (Conn. 

1997) (although not mentioned in the reported 
decision, the trial court did instruct the jury on the 
plaintiff’s failure to mitigate, and this instruction 
was not successfully challenged on appeal).

At common law, a plaintiff has a duty to use 
reasonable care to promote recovery and prevent 
aggravation of injury. Preston v. Keith, 584 A.2d 
439, 441 (Conn. 1991). To prove failure to mitigate, a 
defendant must show that the plaintiff “failed to take 
reasonable action to lessen the damages; that the 
damages were in fact enhanced by such failure; and 
that the damages which could have been avoided can 
be measured with reasonable certainty.” Id. at 444 
(internal citation omitted). The Connecticut Supreme 
Court has ruled that the legislature “intended to 
merge various theories [including negligence] into 
one cause of action rather than to abolish all prior 
existing rights.” Lynn v. Haybuster Mfg., Inc., 627 
A.2d 1288, 1293 (Conn. 1993). Notably, there is a 
split of authority in the trial courts on the question 
of whether failure to mitigate damages is a legally 
sufficient special defense. Compare Stevenson v. Ket-
tler Int’l, Inc., No. CV055000357, 2006 Conn. Super. 
Lexis 2416, at *16 (Conn. Super. Ct. Aug. 14, 2006); 
Wegryn v. Smith & Nephew, Inc., No. CV07513243, 
2008 Conn. Super. Lexis 587, at *16 (Conn. Super. 
Ct. Mar. 4, 2008). However, this is only a question 
of procedure, i.e., whether it must or may be specif-
ically pleaded as a special defense pursuant to Con-
necticut Practice Book §§10–50.

Privity of Contract
Privity of contract is not required and, therefore, 
lack of privity is not a defense to products liability 
claims. Conn. Gen. Stat. §52-572n(b) (2017); Potter 
v. Chicago Pneumatic Tool Co., 694 A.2d 1319, 1330 
(Conn. 1997) (citing Garthwait v. Burgio, 216 A.2d 
189 (Conn. 1965)); Rosenthal v. Ford Motor Co., 462 
F. Supp. 2d 296, 308 (D. Conn. 2006).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Under the Connecticut Product Liability Act, a 
product seller may be liable for harm caused by a 
defective product, including damage to the prod-
uct itself or other property. Conn. Gen. Stat. §52-
572m(b), (d) (2017). As between commercial parties, 
however, commercial loss is not recoverable and 
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parties must pursue the commercial loss in an action 
based on the Uniform Commercial Code. Conn. Gen. 
Stat. §52-572n(c) (2017). See also Sylvan R. Shemitz 
Designs, Inc. v. Newark Corp., 967 A.2d 1188, 1190 
(Conn. 2009).

Statutes of Limitation
Connecticut General Statutes Section 52-577a rep-
resents the main provision regarding the statute 
of limitations for products liability actions. Under 
Section 52-577a, a three-year limitations period 
runs from the time the plaintiff first sustains or 
discovers the injury, death, or property damage. 
Conn. Gen. Stat. §52-577a(a) (2017). See also Jacob 
v. Dometic Origo AB, 916 A.2d 872, 874 n.3 (Conn. 
App. Ct. 2007). In determining when a claim is first 
sustained or discovered, Connecticut courts adhere 
to the general rule that the “true test [to determine 
accrual for statute of limitations purposes] is to 
establish the time when the plaintiff first could have 
successfully maintained an action.” BellSouth Tele-
comms., Inc. v. W.R. Grace Co., 77 F.3d 603, 610 (2d 
Cir. 1996); see also Gaylord Hosp. v. Massaro, 499 
A.2d 1162, 1163 (Conn. App. Ct. 1985). Injury occurs 
when a party suffers some form of “actionable 
harm.” Bogdan v. Zimmer, Inc., 165 F. App’x 883, 
884 (2d Cir. 2006). “‘Actionable harm’ occurs when 
the plaintiff discovers, or in the exercise of rea-
sonable care, should have discovered the essential 
elements of a cause of action.” Id. (quoting Legassy 
v. State, 846 A.2d 831 (Conn. 2004)). For purposes of 
calculating the limitations period, courts consider 
the action commenced when the plaintiff serves the 
complaint on the defendant, and not when the com-
plaint is returned to court. See, e.g., Moss v. Wyeth, 
Inc., 872 F. Supp. 2d 154, 159 (D. Conn. 2012). Injury 
or damage due to hazardous chemicals must be 
brought within two years from the date of actual or 
constructive discovery. Conn. Gen. Stat. §52-577c(b) 
(2017); Novak v. Goodrich, 33 A.3d 757, 758 (Conn. 
App. Ct. 2011).

Statutes of Repose
Under Conn. Gen. Stat. §52-577a(a) (2017), the dis-
covery rule is limited to ten years from the date the 
party last parted with possession or control of the 
product. In such circumstances, the plaintiff must 
bring the products liability claim within the “useful 
safe life” of the product. Conn. Gen. Stat. §52-577a(c) 

(2017). For additional discussion of “useful safe 
life,” see infra. The ten-year limitation may also be 
extended by a written warranty, or by the product 
seller’s intentional misrepresentation or fraudulent 
concealment of information about the product. 
Conn. Gen. Stat. §52-577a(d) (2017). The statute does 
not use the term “statute of repose” and it must be 
noted that the use of the term in Connecticut may 
simply mean the same as “statute of limitations,” 
rather than an absolute time bar in other jurisdic-
tions. See Barrett v. Montesano, 849 A.2d 839, 845 
(Conn. 2004).

Useful Safe Life
A plaintiff who is not entitled to bring a workers’ 
compensation claim may bring a products liability 
action beyond the ten-year statute of repose if the 
injury occurred within the product’s useful safe life. 
Conn. Gen. Stat. §52-577a(c) (2017). Useful safe life 
is determined by factors including: (1) the effect on 
the product of wear and tear or deterioration from 
natural causes; (2) the effect of climatic and other 
local conditions in which the product was used; (3) 
the policy of the user and similar users as to repairs, 
renewals, and replacements; (4) representations, 
instructions, and warnings made by the product 
seller about the useful safe life of the product; and 
(5) any modification or alteration of the product by 
a user or third party. Conn. Gen. Stat. §52-577a(c) 
(2017).

The enumerated factors are guidelines to aid 
the fact-finder in determining whether a product 
is within its safe and useful life; they are not stat-
utory requirements. Moran v. E. Equip. Sales, Inc., 
818 A.2d 848, 852 (Conn. App. Ct. 2003). Whether 
a product’s useful safe life has expired is a question 
of fact. Wilson v. Thyssenkrupp Elevator Corp., No. 
CV085004575, 2009 Conn. Super. Lexis 1606, at *7 
(Conn. Super. Ct. June 12, 2009); Pasacreta v. City of 
Milford, No. CV91036736, 1993 Conn. Super. Lexis 
1466, at *3 (Conn. Super. Ct. May 27, 1993).

Other Common Law Defenses
None.

Other Statutory Defenses
None.
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Damages and Joint Liability
Compensatory Damages
Recoverability

Under the Connecticut Product Liability Act, a plain-
tiff can recover damages for personal injury, death, 
or property damage. Conn. Gen. Stat. §52-572m(b) 
(2017). Commercial losses between commercial 
parties are excluded. Conn. Gen. Stat. §52-572m(d) 
(2017). The plaintiff can also recover for pain and 
suffering, lost wages, loss of earning capacity, and 
medical and funeral expenses. See generally Wright, 
Fitzgerald & Ankerman, Connecticut Law of Torts 
(3d ed. 1991).

Loss of consortium is recoverable by the spouse of 
a person injured by a defective product. Lynn v. Hay-
buster Mfg., Inc., 226 Conn. 282, 291–99, 627 A.2d 
1288, 1292–96 (1993); Basso v. Boston Sci. Corp., No. 
CV0760001429, 2008 Conn. Super. Lexis 3020, at *17 
(Conn. Super. Ct. Nov. 21, 2008).

Limitations

There is no statutory cap on recovery of damages set 
forth in the CPLA.

Punitive Damages
Pursuant to Connecticut General Statutes Section 
52-240b, punitive damages may be awarded in a 
products liability action against a defendant who has 
shown “reckless disregard for the safety of product 
users, consumers or others who were injured by the 
product.” If the trier of fact determines that punitive 
damages should be awarded, then the court deter-
mines the amount of such award. Punitive damages 
may not exceed twice the amount of compensatory 
damages. Conn. Gen. Stat. §52-240b (2017). At com-
mon law, punitive damages have been “limited to the 
plaintiff’s litigation expenses less taxable costs.” Fra-
ser v. Wyeth, Inc., No. 3:04-cv-1373, 2013 U.S. Dist. 
Lexis 109293, at *8 (D. Conn. Aug. 5, 2013) (quoting 
Berry v. Loiseau, 614 A.2d 414 (Conn. 1992)). Other 
than the double compensatory damages cap, the 
CPLA is silent as to how punitive damages should be 
calculated, and trial courts have reached different 
conclusions. See, e.g., Fraser, 2013 U.S. Dist. Lexis 
109293, at *8 (citing authorities); R.I. Pools, Inc. v. 
Paramount Concrete, Inc., No. CV095011707, 2011 
Conn. Super. Lexis 3067, at *24 (Conn. Super. Ct. 
Dec. 5, 2011).

There is a split of opinion as to whether punitive 
damages may be awarded when the only injury is to 
property. Compare Am. Airlines, Inc. v. Nat’l Auto-
matic Prod. Co., 477 A.2d 171, 173 (Conn. Super. 
Ct. 1984) (allowing claim for punitive damages); 
Hoboken Wood Flooring Corp. v. Torrington Supply 
Co., 606 A.2d 1006, 1007–08 (Conn. Super. Ct. 1991) 
(allowing claim for punitive damages); Sacred Heart 
Church v. F.F. Hitchcock Co., No. 123104, 1995 Conn. 
Super. Lexis 1397, at *3–4 (Conn. Super. Ct. May 9, 
1995) (striking claim for punitive damages).

Connecticut law does not recognize recovery 
of punitive damages in a subrogation action, as 
the insurer may only recover the amounts paid to 
its insured. Forster v. Advanced Elec. Servs., No. 
CV010510854, 2002 Conn. Super. Lexis 3342, at *20 
(Conn. Super. Ct. Oct. 15, 2002) (citing Utica Mutual 
Ins. Co. v. Denwat Corp., 778 F. Supp. 592, 593–94 (D. 
Conn. 1991)).

Contribution
Conn. Gen. Stat. §52-572o(e) (2017) governs contri-
bution claims under the Connecticut Product Lia-
bility Act. Following final judgment, a contribution 
action must be brought within one year. Addition-
ally, the language appears to require the party seek-
ing contribution to bring an action within one year 
after discharging (or agreeing to discharge) common 
liability. However, in Malerba v. Cessna Aircraft 
Co., 554 A.2d 287, 290 (Conn. 1989), the Connecti-
cut Supreme Court noted that the preconditions of 
Section 52-572o(e) only apply when a party elects to 
pursue an independent action for contribution rather 
than impleading the prospectively liable third party.

Third Party Claims

Conn. Gen. Stat. §52-577a(b) (2017) requires a prod-
uct seller to serve a third party claim within one 
year from the time the original action is returned 
to court. Pursuant to the same section, the product 
seller may implead “any” third party who is or may 
be liable for all or part of the claimant’s claim. Based 
on the statute’s language and appellate authority, 
only a product seller may implead a party pursuant 
to Section 52-577a(b); Paul v. McPhee Elec. Contrac-
tors, 698 A.2d 354, 357 (Conn. 1997). In contrast, 
although the statute states that a product seller 
may implead “any” third party, it does not specify 
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whether the third party also must be a product seller 
sued under the provisions of the CPLA.

In Malerba v. Cessna Aircraft Co., 554 A.2d 287, 
290–91 (Conn. 1989), the Connecticut Supreme 
Court reversed a trial court’s decision striking a 
product seller’s third party complaint for contribu-
tion and indemnification brought against defendants 
who were not product sellers. The Malerba court 
distinguished between indemnification and contri-
bution, and the court stated that an indemnity claim 
is not finally determined by the first party judgment 
because different factual and legal considerations are 
implicated. In Burkert v. Petrol Plus of Naugatuck, 
Inc., 579 A.2d 26, 31 (Conn. 1990), the Connecti-
cut Supreme Court reasoned that the CPLA is the 
exclusive remedy for claims against “product sellers” 
and that the CPLA does not foreclose common law 
claims, such as indemnification claims, against those 
who are not product sellers.

Notably, under proper circumstances, indepen-
dent actions for indemnity may be brought up to 
three years after settlement or judgment regard-
less of when the injury occurred. Conn. Gen. Stat. 
§52-598a (2017). The argument may be advanced 
that Section 52-598a permits third party claims for 
indemnification beyond the one-year limit of Section 
52-577a(b). See, e.g., Sivilla v. Philips Med. Sys. of N. 
Am., 700 A.2d 1179, 1185 (Conn. App. Ct. 1997).

Cross Claims

The Connecticut Supreme Court has held that cross 
claims for indemnification are not available against 
product sellers already parties to the action. “The 
product liability act has abrogated common law 
indemnification.” Kyrtatas v Stop & Shop, Inc., 535 
A.2d 357, 361 (Conn. 1988). In contrast, in Malerba v. 
Cessna Aircraft Co., 554 A.2d 287, 291 (Conn. 1989), 
the court concluded that “common law indemnifi-
cation continues as a viable cause of action in the 
context of product liability claims.” This contrast 
has caused confusion amongst trial courts, which 
has resulted in a split of authority as to whether 
such cross claims are permitted. Compare Jones 
v. City of Hartford, No. CV950556220, 1996 Conn. 
Super. Lexis 3335, at *4–6 (Conn. Super. Ct. Dec. 17, 
1996) (permitting cross claim) and Donovan v. Beck, 
No. No. 960251335, 1996 Conn. Super. Lexis 2298, 
at *4 (Conn. Super. Ct. Aug. 3, 1996) (permitting 
cross claim); with Ruskin v. Gen. Motors Corp., No. 

CV930063833, 1994 Conn. Super. Lexis 1133, at *6–7 
(Conn. Super. Ct. May 6, 1994) (striking cross claim 
for contribution), and Malinowski v. Friedrich Air 
Conditioning Co., No. CV890098955, 1990 Conn. 
Super. Lexis 870, at *5–6 (Conn. Super. Ct. Aug. 6, 
1990) (striking cross claim for contribution). For 
other trial court cases allowing cross claims for 
indemnification in products liability cases, see, e.g., 
Olmstead v. Edwards Superstores, No. CV970058382, 
1998 Conn. Super. Lexis 1913, at *6 (Conn. Super. 
Ct. July 7, 1998); Brenner v. Laboratoire Biosthet, No. 
CV920511978, 1993 Conn. Super. Lexis 1210, at *3–5 
(Conn. Super. Ct. May 3, 1993) (reasoning that cross 
claim for common law indemnification is allowable 
in context of products liability action, but held that 
the cross claim did not allege properly the four ele-
ments established in Kaplan v. Merberg Wrecking 
Corp., 207 A.2d 732 (Conn. 1965)).

Indemnification
In Kyrtatas v. Stop & Shop, 535 A.2d 357, 358 (Conn. 
1988), the Connecticut Supreme Court set aside a 
judgment on a cross claim for common law indemni-
fication against a codefendant that was an originally 
named defendant in the plaintiff’s complaint. The 
court reasoned that the legislature, by mandating 
the employment of comparative responsibility prin-
ciples and by allowing contribution in the context of 
products liability suits, has demonstrated its intent 
to abrogate the doctrine of common law indemni-
fication in the context of the CPLA under the facts 
presented. Id. Notably, the Kyrtatas court did not 
address the circumstances under which a party 
may seek express contractual or statutory claims 
for indemnification.

The Connecticut Supreme Court, in Malerba 
v. Cessna Aircraft Co., 554 A.2d 287 (Conn. 1989), 
stated that the trial court erred in striking the 
defendant’s third party complaint seeking com-
mon law indemnification under the factual and 
procedural facts presented. The Malerba court 
noted that the impleading provisions of Connecti-
cut General Statutes Section 52-577a(b) implicitly 
authorize indemnification actions, but the CPLA 
provision does not contain express provisions 
authorizing indemnification as a recognized claim. 
Id. at 290–91. The court noted that the comparative 
responsibility principles of the CPLA do not bar 
a later determination of common law liability as 
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between an indemnitee and an indemnitor pursu-
ant to different principles. Id. In Brenner v. Labora-
toire Biosthet, No. CV920511978, 1993 Conn. Super. 
Lexis 1210, at *3–4 (Conn. Super. Ct. May 3, 1993), 
the court held that the cross claim did not allege 
properly the four elements established in Kaplan 
v. Merberg Wrecking Corp., 207 A.2d 732 (Conn. 
1965), necessary for a joint tortfeasor to recover 
indemnity from a co- defendant: 1) that the other 
tortfeasor was negligent; 2) that his negligence, 
rather than the plaintiff’s, was the direct, immedi-
ate cause of the accident and injuries; 3) that he was 
in control of the situation to the exclusion of the 
plaintiff; and 4) that the plaintiff did not know of 
such negligence, had no reason to anticipate it, and 
could reasonably rely on the other tortfeasor not 
to be negligent). Nevertheless, contractual claims 
for indemnity based on a products liability case 
have been allowed. See, e.g., Sivilla v. Phillips Med. 
Sys. of N. Am., Inc., 700 A.2d 1179, 1185–86 (Conn. 
App. Ct. 1997). Although “[t]he law does not inde-
pendently impose a quasi- contractual duty upon 
a buyer to indemnify a manufacturer for injuries 
sustained by the buyer’s employees in the use of a 
defective product.” Therrien v. Safeguard Mfg. Co., 
429 A.2d 808, 810 (Conn. 1980); see also Barry v. 
Quality Steel Prods., 820 A.2d 258, 274–75 (Conn. 
2003) (implied agreement to abide by OSHA regu-
lations does not create independent legal duty, and 
even if it did, the duty of indemnification would not 
circumvent exclusivity provision of the Workers’ 
Compensation Act). Notwithstanding, practitioners 
should be aware that indemnification claims 
brought by or against product sellers will con-
tinue to face legal scrutiny. Moreover, uncertainty 
regarding the viability of these claims in particular 
procedural contexts remains. See, e.g., Grenier v. 
New Haven Scaffolding, No. CV000590933, 2001 
Conn. Super. Lexis 2130, at *12 (Conn. Super. Ct. 
July 26, 2001) (striking third-party complaint for 
common law indemnification).

Joint and/or Several Liability
The CPLA provides for pure comparative responsi-
bility. Conn. Gen. Stat. §52-572o (2017). However, the 
court enters judgment in accordance with common 
law joint and several liability. Conn. Gen. Stat. §52-
572o(d) (2017). The court will enter a two part judg-
ment, first for the entire net award and an allocation 

against each defendant. Barry v. Quality Steel Prods., 
Inc., 905 A.2d 55, 62–63 (Conn. 2006). For additional 
information, see “Contribution,” supra.

Successor Liability
Although trial courts have recognized some excep-
tions, the general rule in Connecticut is that no 
liability attaches to an asset purchaser for alleged 
defects in products sold by a predecessor. “[A] corpo-
ration that acquires the assets of another entity does 
not assume that entity’s former liabilities.” Collins v. 
Olin Corp., 434 F. Supp. 2d 97, 102 (D. Conn. 2006); 
15 Fletcher Cyclopedia of the Law of Private Corpo-
rations §7122. The concepts of successor liability are 
deemed as part of the definition of vicarious liability. 
See Robbins v. Physicians for Women’s Health, LLC, 
38 A.2d 142, 150 (Conn. App. Ct. 2012). The excep-
tions recognized by trial courts allow liability to 
extend to an asset purchaser if the evidence shows: 
(1) the purchase agreement expressly or impliedly 
so provides; (2) there was a merger or consolida-
tion of the two firms; (3) the purchaser is a “mere 
continuation” of the seller; or (4) the transaction is 
entered into fraudulently for the purpose of escaping 
liability. Ricciardello v. J.W. Gant & Co., 717 F. Supp. 
56, 58–59 (D. Conn. 1989); see also Chamlink Corp. 
v. Merritt Extruder Corp., 899 A.2d 90, 93 (Conn. 
App. Ct. 2006) (“The mere transfer of the assets of 
one corporation to another corporation or individual 
generally does not make the latter liable for the debts 
or liabilities of the first corporation except where the 
purchaser expressly or impliedly agrees to assume 
the obligations, the purchaser is merely a contin-
uation of the selling corporation, [the companies 
merged] or the transaction is entered into fraudu-
lently to escape liability.” (quoting 19 C.J.S. 314, Cor-
porations §657 (1990))

“‘Continuity’ between predecessor and successor 
is determined under a balancing test with four non 
dispositive factors: (1) whether there is ‘continuity 
of management, personnel, physical location, assets, 
and general business operations’; (2) whether there 
is continuity of shareholders; (3) whether the prede-
cessor ‘ceases its ordinary business operations, liqui-
dates, and dissolves’; and (4) whether the successor 
‘assumes those liabilities and obligations of [the pre-
decessor] ordinarily necessary for the uninterrupted 
continuation of normal business operations of [the 
predecessor].’” Union Square Grill Hospitality Group 

https://www.lexis.com/research/buttonTFLink?_m=bc9a723d0a9d45dabcf55787752c7af7&_xfercite= percent3ccite percent20cc percent3d percent22USA percent22 percent3e percent3c percent21 percent5bCDATA percent5b1993 percent20Conn. percent20Super. percent20LEXIS percent201210 percent5d percent5d percent3e percent3c percent2fcite percent3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo= percent3ccite percent20cc percent3d percent22USA percent22 percent3e FILENAME
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https://www.lexis.com/research/buttonTFLink?_m=bc9a723d0a9d45dabcf55787752c7af7&_xfercite= percent3ccite percent20cc percent3d percent22USA percent22 percent3e percent3c percent21 percent5bCDATA percent5b1993 percent20Conn. percent20Super. percent20LEXIS percent201210 percent5d percent5d percent3e percent3c percent2fcite percent3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo= percent3ccite percent20cc percent3d percent22USA percent22 percent3e FILENAME
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LLC v. Blue Smoke Am. Bar & Grill LLC, No. 3:06-cv-
976, 2007 U.S. Dist. Lexis 19472, at *7 (Conn. Super. 
Ct. Mar. 9, 2007); Collins, 434 F. Supp. 2d at 103.

In addition to the four Ricciardello exceptions, a 
fifth “product line” exception is recognized. It may 
be applied to assess liability where the successor cor-
poration holds itself out as being the same name or 
product. Where the asset purchaser receives the ben-
efit of the goodwill of its predecessor, it is thought 
that it should likewise bear the burden of past oper-
ation. Peglar & Assocs. v. Prof ’l Indem. Underwriters 
Corp., No. CV970160824, 2002 Conn. Super. Lexis 
2103, at *19 (Conn. Super. Ct. June 19, 2002); Copper-
thite v. Pytlik, No. 59093, 1992 Conn. Super. Lexis 
2494, at *11 (Conn. Super. Ct. Aug. 25, 1992).

For the product line continuation exception to 
apply, the plaintiff must demonstrate that the pur-
chaser acquired substantially all of the seller’s assets, 
leaving no more than a corporate shell, the pur-
chaser held itself out to the general public as a con-
tinuation of the seller by producing the same product 
line under a similar name, and the purchaser bene-
fited from the good will of the seller. See Copperthite, 
1992 Conn. Super. Lexis 2494, at *11 (citing Fletcher, 
Cyc. Corp. §7123.07 (1990 Perm. Rev. Ed.)); Pawlyk 
v. A&P, No. CV116011057, 2013 Conn. Super. Lexis 
227, at *9 (Conn. Super. Ct. Jan. 29, 2013); Sullivan v. 
A.W. Flint Co., No. CV920339263, 1996 Conn. Super. 
Lexis 2060, at *18–19(Conn. Super. Ct. Aug. 5, 1996). 
The Sullivan court stressed, however, that in order 
to impose liability on the successor corporation, the 
asset transfer must have destroyed the plaintiff’s 
remedy against the original manufacturer. See also 
Lake Rd. Trust v. ABB, Inc., No. CV106016502, 2012 
Conn. Super. Lexis 1648, at *27 (Conn. Super. Ct. 
June 25, 2012). Further, the dissent in Robbins v. 
Physicians for Women’s Health, LLC, 38 A.3d 142, 
159–60 (Conn. App. Ct. 2012), rev’d, 90 A.3d 925 
(Conn. 2014) (Bear, J., dissenting), suggests that the 
existence of insurance coverage for the predecessor 
is relevant in determining successor liability.

The Pawlyk court noted that the product- line 
exception only applied in strict products liability 
cases for personal injuries arising out of defective 
goods. It bears emphasis that no Connecticut appel-
late court has directly addressed successor liability 
in a products liability case. However, in Jacob v. 
Dometic Origo AB, 916 A.2d 872, 877 (Conn. App. Ct. 
2007), the Appellate Court of Connecticut opinion 

seems to assume that successor liability is available 
based on its reversal of a trial court’s order uphold-
ing a procedural challenge to an order denying a 
motion to amend a complaint to add a claim of suc-
cessor liability.

Market Share Liability
No appellate court in Connecticut has discussed 
the issue of market share liability in a products lia-
bility case. However, one trial court has held that 
a prior producer of the same product, but not the 
actual product at issue, may not be held liable under 
the Connecticut Product Liability Act. Barbour v. 
Dow Corning Corp., No. CV930301054, 2002 Conn. 
Super. Lexis 1316, at *6–10 (Conn. Super. Ct. Apr. 
19, 2002). In reaching its conclusion, the trial court 
noted a California decision that addressed market 
share liability in the same context and found that, in 
order to avoid liability, a prior producer must prove 
that he did not make the exact product that injured 
the plaintiff.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

For general jury instructions concerning the 
Connecticut Product Liability Act, see Wright & 
Ankerman, Connecticut Jury Instructions §511 (4th 
ed. 1993).

Design or Manufacturing Defect

To recover under the doctrine of strict liability in 
tort, the plaintiff must prove that: (1) the defendant 
was engaged in the business of selling the product; 
(2) the product was in a defective condition unrea-
sonably dangerous to the consumer or user; (3) the 
defect caused the injury for which compensation was 
sought; (4) the defect existed at the time of sale; and 
(5) the product was expected to and did reach the 
consumer without substantial change in condition. 
Giglio v. Conn. Light & Power Co., 429 A.2d 486, 488 
(Conn. 1980) (citing Restatement (Second) of Torts 
§402A (1965)); see also Metro. Prop. & Cas. Ins. Co. v. 
Deere & Co., 25 A.3d 571, 579 (Conn. 2011).

Unreasonably Dangerous

In Connecticut, to prevail in a design defect claim, 
“the plaintiff must prove that the product is unrea-



12   Products Liability Defenses: A State-by-State Compendium   Connecticut

sonably dangerous.” Potter v. Chicago Pneumatic 
Tool Co., 694 A.2d 1319, 1330 (Conn. 1997); Metro. 
Prop. & Cas. Ins. Co. v. Deere & Co., 25 A.3d 571, 
579 (Conn. 2011). To determine whether a product is 
unreasonably dangerous, Connecticut courts apply 
the “consumer expectation test” adopted from the 
Restatement (Second) of Torts to ordinary design 
cases and the “modified consumer expectation test” 
set forth in Potter v. Chicago Pneumatic Tool to com-
plex design cases. 694 A.2d at 1333. Under the ordi-
nary consumer expectation test, the plaintiff must 
prove that the product was “dangerous to an extent 
beyond that which would be contemplated by the 
ordinary consumer who purchases it, with the ordi-
nary knowledge common to the community as to 
its characteristics.” Id. at 1330 (quoting Restatement 
(Second) of Torts §402A cmt. i).

In Potter, the court declined to abandon the Sec-
ond Restatement’s consumer expectation test in 
favor of adopting the alternative design test in the 
Third Restatement. The latter provides that, as part 
of the plaintiff’s prima facie case, the plaintiff must 
establish the availability of a reasonable alterna-
tive design. Restatement (Third) of Torts: Products 
Liability §2(b). Although the Potter court declined 
to adopt the alternative design requirement, it held 
that in complex product design cases, the fact finder 
may utilize the modified consumer expectation test. 
The modified consumer expectation test measures 
consumers’ expectations by allowing the fact- finder 
to balance the utility of the product’s design with the 
magnitude of its risks. Potter, 694 A.2d at 1333; see 
also D’Ascanio v. Toyota Indus. Corp., 72 A.3d 1019, 
1026 (Conn. 2013).

The Potter Court proffered a sample jury instruc-
tion on the modified consumer expectation test, 
to wit: “A product is unreasonably dangerous as 
designed, if, at the time of sale, it is defective to an 
extent beyond that which would be contemplated 
by the ordinary consumer. In determining what an 
ordinary consumer would reasonably expect, you 
should consider the usefulness of the product, the 
likelihood and severity of the danger posed by the 
design, the feasibility of an alternative design, the 
financial cost of an improved design, the ability 
to reduce the product’s danger without impairing 
its usefulness or making it too expensive, and the 
feasibility of spreading the loss by increasing the 
product’s price or by purchasing insurance, and 

such other factors as the claimed defect indicate are 
appropriate.” 694 A.2d at 1333 n.15.

Failure to Warn

A product may be defective if inadequate warnings 
or instructions are provided and the plaintiff proves 
by a preponderance of the evidence that the lack of 
warning or instructions caused the harm. Conn. 
Gen. Stat. §52-572q (2017). To determine whether 
instructions or warnings were required, the trier of 
fact may consider: (1) the likelihood that the product 
would cause the harm suffered by the claimant; (2) 
the ability of the product seller to anticipate at the 
time of manufacture that the expected product user 
would be aware of the product risk, and the nature of 
potential harm; and (3) the technological feasibility 
and cost of warnings and instructions. Conn. Gen. 
Stat. §52-572q(b) (2017); Sharp v. Wyatt, Inc., 627 
A.2d 1347, 1353 (Conn. App. Ct. 1993), aff’d, 644 
A.2d 871 (Conn. 1994); Hurley v. Heart Physicians, 
P.C., 898 A.2d 777, 787 n.15 (Conn. 2006). “Adequate” 
warnings are those devised to communicate with the 
person best able to take or recommend precautions 
against potential harm. Conn. Gen. Stat. §52-572q(d) 
(2017). A product manufacturer has no duty to warn 
against dangers which are apparent and obvious, or 
if the plaintiff has actual knowledge of the dangers. 
Haesche v. Kissner, 640 A.2d 89, 92–93 (Conn. 1994). 
The actual lack of warning must cause the injury. 
Conn. Gen. Stat. §52-572q(c) (2017).

Post-Sale Duties

Connecticut courts likely will find that a post-sale 
duty to warn exists in CPLA actions that include 
negligence claims; however, no Connecticut appel-
late court has specifically addressed post sale duties 
under the CPLA. In Blanchette v. Barrett, 640 A.2d 
74, 88 (Conn. 1994), however, the Connecticut 
Supreme Court, in dicta, noted that “there may be 
instances in product liability situations where a 
continuing duty to warn may emanate from a defect, 
without proof that the manufacturer actually knew 
of the defect.” Id. (citing Giglio v. Conn. Light & 
Power Co., 429 A.2d 486 (Conn. 1980) (which, itself, 
quotes Prosser, Law of Torts 646–47 (4th Ed. 1971))). 
Moreover, in Densberger v. United Techs. Corp., 297 
F.3d 66 (2d Cir. 2002), the United States Court of 
Appeals interpreted Connecticut law and found that 
“the post-sale duty to warn exists in negligence, 
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and is cognizable under the CPLA.” Id. at 71 (citing 
Prokolkin v. Gen. Motors Corp., 365 A.2d 1180 (Conn. 
1976)); see also Handler v. Remington Arms Co., 130 
A.2d. 793, 795 (Conn. 1957). The Handler decision 
concerned a manufacturer’s continuing duty to warn 
of a defective cartridge in the context of a negli-
gence complaint. In contrast, the Prokolkin decision 
involved the continuing duty to warn in the strict 
liability context.

Retailers and Distributors

A court will hold the wholesaler, distributor, or 
retailer strictly liable for harm caused by a product if 
the product has not been altered or modified. Conn. 
Gen. Stat. §52-572p (2017). This section was based on 
Section 110 of the Draft Uniform Product Liability 
Law, 44 Fed. Reg. 2996–3019 (1979). See Potter v. Chi-
cago Pneumatic Tool Co., 694 A.2d 1319, 1338 (Conn. 
1997). The Court will hold it consistent with the 
shield of the common law adoption of Restatement 
(Second) of Torts §402A, for products reaching con-
sumers without substantial change in the condition 
in which it was sold. Id. The alteration must not have 
been made by the product seller or the claimant for 
such a defense to apply. See Elliot v. Sears, Roebuck & 
Co., 642 A.2d 709, 714 (Conn. 2014).

Proof in Negligence Actions
The Connecticut Products Liability Act is the exclu-
sive remedy against product sellers for harm caused 
by a defective product. Conn. Gen. Stat. §52-572n(a) 
(2017). The creation of a “product liability claim” 
by the statute abolished all other causes of action 
against product sellers for injuries caused by their 
products. A plaintiff may not include separate counts 
in the complaint based on strict liability, negligence 
and breach of warranty in a products liability action. 
Conn. Gen. Stat. §52-572n(a) (2017). However, the 
legislature incorporated the foregoing theories of lia-
bility in the CPLA, and as such, a plaintiff may plead 
all theories in one count. Winslow v. Lewis- Shepard, 
Inc., 562 A.2d 517, 520–21 (Conn. 1989); Mazurek 
v. Great Am. Ins. Co., 930 A.2d 682, 689–90 (Conn. 
2007). Thus, the plaintiff may plead negligence 
within the context of a products liability claim under 
the CPLA. It must be noted, however, that there is 
no bar to additional claims, such as financial injury, 
under the Connecticut Unfair Trade Practices Act, 
Conn. Gen. Stat. §42-110a, et seq., where the claim is 

not for personal injury, death, or property damage. 
Gerrity v. R.J. Reynolds Tobacco Co., 818 A.2d 769, 
774 (Conn. 2003).

To establish negligence on the part of a product 
seller, the plaintiff must establish that a reasonably 
prudent person in the defendant’s position, knowing 
what the seller knew or should have known, would 
anticipate that harm of the general nature suffered 
by the plaintiff was likely to occur. LaMontagne v. 
E.I. DuPont De Nemours & Co., 41 F.3d 846, 856 (2d 
Cir. 1994). However, in Potter v. Chicago Pneumatic 
Tool Co., 694 A.2d 1319, 1328–29 (Conn. 1997), the 
Connecticut Supreme Court indicated that the CPLA 
relieved a plaintiff of proving specific acts of neg-
ligence; the defective condition alone serves as the 
principal basis of liability.

Pattern Jury Instructions
For general jury instructions on the basic elements 
of negligence claims, see Wright & Ankerman, Con-
necticut Jury Instructions §520 et seq. (4th ed. 1993).

Evidence
Qualification of Expert Witness
The Connecticut Code of Evidence became effective 
in 2000. Sections 7-2 through 7-4 of the Code govern 
the admissibility of expert testimony. Under the 
Code, a witness “qualified as an expert by knowl-
edge, skill, experience, training, education or other-
wise may testify in the form of an opinion… if the 
testimony will assist the trier of fact.” An expert may 
not testify as to the ultimate issue of fact unless the 
trier, to make intelligent findings, needs expert assis-
tance on the precise question of fact. State v. Iban C., 
881 A.2d 1005, 1014–15 (Conn. 2005); Conn. Code 
Evid. 7-3(a).

The test for admission is when “(1) the witness 
has a special skill or knowledge directly applicable 
to a matter in issue, (2) that skill or knowledge is 
not common to the average person, and (3) the 
testimony would be helpful to the court or jury 
in considering the issues.” State v. West, 877 A.2d 
787, 804–05 (Conn. 2005), cert. denied, 546 U.S. 
1049 (2005). With respect to scientific evidence, 
the opinion of the expert must undergo a validity 
assessment to ensure reliability. Hayes v. Decker, 
822 A.2d 228, 233 (Conn. 2003). Pursuant to State v. 
Porter, 698 A.2d 739, 746 (Conn. 1997), cert. denied, 
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523 U.S. 1058 (1998), in which the Connecticut 
Supreme Court adopted the standards for admis-
sibility of expert testimony articulated in Daubert 
v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993), 
scientific evidence is to be evaluated by first assess-
ing the reliability of the methodology and then 
determining whether the evidence is based on that 
methodology (the “fit” requirement). See also State 
v. Guilbert, 49 A.3d 705, 717–18 (Conn. 2012).

Among the non- exclusive factors to assess reliabil-
ity, set forth in Porter, 698 A.2d at 754–55 are: 1) gen-
eral acceptance, i.e., the test of Frye v. United States, 
293 F. 1013 (D.C. 1923); 2) Daubert factors of testing, 
peer review, and known/potential error rates; 3) 
prestige and background of the expert; 4) subjective 
interpretation vs. objective criteria; 5) ability of 
expert to explain methodology; and 6) whether the 
technique has extra- judicial purpose.

The importance of the trial court’s gatekeeping 
role was reaffirmed in Prentice v. Daldo Elec., Inc., 
907 A.2d 1204, 1210 (Conn. 2006), where the court 
overturned a plaintiff’s verdict based on the trial 
court’s failure to conduct a validity assessment of an 
engineering expert’s methodologies even when based 
only on the laws of physics (the expert failed to take 
force and friction measurements).

Connecticut appellate courts have not adopted the 
standard articulated in Kumho Tire Co. v. Carmi-
chael, 526 U.S. 137 (1999), which determined that the 
trial judge’s gatekeeping function applies not only to 
testimony based on scientific knowledge, but also to 
testimony based on technical and other specialized 
knowledge. State v. Oral H., 7 A.3d 444, 449 (Conn. 
App. Ct. 2010). On several occasions, the Connecti-
cut Supreme Court has acknowledged Kumho, but 
explicitly declined to state whether it is the standard 
for Connecticut. See, e.g., State v. Sorabella, 891 
A.2d 897, 934 (Conn. 2006); State v. West, 877 A.2d 
787, 809 n.37 (Conn. 2005); State v. Reid, 757 A.2d 
482, 488 n.4 (Conn. 2000). Additionally, the Code of 
Evidence does not explicitly include or preclude the 
Kumho Tire standard.

Spoliation of Evidence
Connecticut has recognized a cause of action for 
intentional spoliation of evidence where the plaintiff 
can prove the following essential elements: (1) the 
defendant’s knowledge of a pending or impending 
civil action involving the plaintiff; (2) the defen-

dant’s destruction of evidence; (3) in bad faith, that 
is, with intent to deprive the plaintiff of his cause 
of action; (4) the plaintiff’s inability to establish a 
prima facie case without the spoliated evidence; and 
(5) damages. Rizzuto v. Davidson Ladders, Inc., 905 
A.2d 1165, 1179 (Conn. 2006). The trier of fact must 
determine that the lost or destroyed evidence was so 
important to the plaintiff’s claim in the underlying 
action that the loss was fatal to the claim. It is then 
presumed (rebuttable) that but for the fact of the spo-
liation of evidence, they would have prevailed in the 
underlying claim. Id. at 1180.

A remedy for bad faith intentional spoliation of 
evidence is the award of compensatory damages that 
the plaintiff would have received if they proved their 
underlying claim. Id. at 1181. It may also require an 
adverse inference instruction or any other appro-
priate remedy. Metro. Prop. & Cas. Ins. Co. v. Deere 
& Co., 25 A.3d 571, 579 (Conn. 2011); Restatement 
(Third) of Torts: Products Liability §3 cmt. b, Report-
er’s Note (1998).

In the absence of bad faith intent, Connecticut 
follows the rule of the majority of jurisdictions, 
which allows the trier of fact to draw an inference 
from the intentional spoliation of evidence that 
the destroyed evidence would have been unfavor-
able to the party that destroyed it. Beers v. Bayliner 
Marine Corp., 675 A.2d 829, 832–33 (Conn. 1996). 
The adverse inference may be drawn against a party 
who has destroyed evidence only if the trier of fact 
determines that the spoliation was intentional, the 
destroyed evidence was relevant to the issue or mat-
ter, and the party who seeks the inference acted with 
due diligence with respect to inspecting or preserv-
ing the spoliated evidence. Id.

With regard to intent, the party seeking the 
adverse inference must prove that the evidence was 
disposed of intentionally and not inadvertently. Id. 
The party seeking the inference must prove that 
the particular product at issue was relevant (i.e., a 
defect in the manufacture) such that an exemplar 
would not remedy the prejudice. Id. To satisfy the 
due diligence requirement, the party seeking the 
inference must demonstrate that it put the spoliator 
on notice that the evidence should be preserved, or if 
the spoliated evidence was necessary for inspection 
or testing, that the party seeking the inference took 
all appropriate measures to have the evidence pro-
duced. Id.
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Finally, the trier of fact must be instructed that 
he is not required to draw the inference against the 
spoliator, but it may draw an adverse inference if the 
foregoing elements have been proven. Id. Addition-
ally, the inference does not shift the burden of proof, 
but it may turn the scale when the evidence is closely 
balanced. Id., 675 A.2d at 833. Innocent spoliation, 
however, may warrant summary judgment in favor 
of a defendant. Id. at 780, 675 A.2d at 834.

Matters of Pleading and Procedure
The practicing defense attorney should be aware 
that the Connecticut Practice Book is the recognized 
source for citations to the Connecticut Superior 
Court rules.

Acceptable Methods of Service of Process
Service of process upon an individual may be made 
by leaving a copy thereof with the individual defen-
dant or at his usual place of abode within the state. 
Conn. Gen. Stat. §52-57(a) (2017). A defendant may 
have more than one place of abode. Argent Mortg. 
Co., LLC v. Huertas, 953 A.2d 868, 874 (Conn. 2008).

Service on a corporation may be made upon any 
officer of the corporation, the general or managing 
agent, any director who is a resident of the state, or 
the person in charge of the business of the corpo-
ration, or in charge of the office of the corporation 
in the town in which its principal office or place 
of business is located. A foreign corporation may 
be served by serving its officers or agents or the 
designated agent for service of process. Conn. Gen. 
Stat. §52-57(c) (2017); see also Talenti v. Morgan & 
Brother Manhattan Storage Co., 968 A.2d 933, 937 & 
n.7 (Conn. App. Ct. 2009), app. denied, 973 A.2d 105 
(Conn. 2009).

Time to Answer
The defendant must plead in response to the plain-
tiff’s complaint within thirty days of the return date. 
Connecticut Practice Book §10-8; People’s United 
Bank v. Bok, 70 A.3d 1074, 1080 n.9 (Conn. App. 
Ct. 2013).

Affirmative Defenses
Connecticut is a fact pleading jurisdiction. There-
fore, defendants must plead special defenses with 

particularity and with specific facts supporting each 
special defense. Conn. Practice Book §10-50. Where 
there are several affirmative defenses, the defen-
dant must separately state and designate each as a 
separate special defense, e.g., First Special Defense, 
Second Special Defense, etc. Conn. Practice Book 
§10-50. Pleading a special defense places a burden on 
the defendant to prove such defense. See, e.g., Braff-
man v. Bank of Am. Corp., 998 A.2d 1169, 1179–80 
(Conn. 2010).

Connecticut’s Long Arm Statute
Connecticut courts have personal jurisdiction over 
any non- resident individual or foreign partnership 
which: (1) transacts any business within the state; 
or (2) commits a tortious act within the state; or 
(3) commits a tortious act outside the state causing 
injury to person or property within the state, if he 
(A) regularly does or solicits business, or engages in 
any other persistent course of conduct, or derives 
substantial revenue from goods used or consumed 
or services rendered, in the state, or (B) expects 
or should reasonably expect the act to have conse-
quences in the state and derives substantial revenue 
from interstate or international commerce; or (4) 
owns, uses or possesses any real property situated 
within the state. Conn. Gen. Stat. §52-59b(a) (2017). 
See New London County Mut. Ins. Co. v. Nantes, 36 
A.3d 224, 230–31 (Conn. 2012).

Persons or entities over which the court has long 
arm jurisdiction are deemed to have appointed the 
Secretary of State as its agent for service of process. 
Process is served on the Secretary of State by leav-
ing the writ of summons and complaint with the 
Secretary of State at least twelve days before the 
return date and by sending a copy to the last known 
address of the defendant. Conn. Gen. Stat. §52-59b(c) 
(2017); Goktepe v. Lawrence, 220 F.R.D. 8, 10 (D. 
Conn. 2004).
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