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Delaware

By Paul A. Bradley and Onofrio de Gennaro

Restatement (Third) of Torts: 
Products Liability
Delaware has rejected the Third Restatement in areas 
other than product liability. Riedel v. ICI Americas, 
Inc., 968 A.2d 17, 20–21 (Del. 2009). The Court held 
that the Third Restatement on liability for physical 
and emotional harm created duties previously found 
not to exist under Delaware common law. The Court 
held that Delaware would continue to follow the 
Restatement (Second) of Torts. Delaware has not 
broadly addressed the Third Restatement on prod-
ucts liability. See Wolf v. Toyota Motor Corp., No. 
N11C-08-149, 2013 Del. Super. Lexis 557, at *17–18 & 
n.55 (Del. Super. Ct. Dec. 9, 2013) (following Restate-
ment (Third) majority view on allowing consider-
ation of original tortfeasors’ fault in enhanced injury 
or crashworthiness case); Beattie v. Beattie, 786 A.2d 
549, 556–57 (Del. Super. Ct. 2001) (applying strict 
liability and relying on Restatement (Third) of Torts 
Products Liability §20(b) in a non-sales situation 
where a salesman had a car as part of his compensa-
tion). Delaware recognizes negligence and breach of 
warranty claims in product liability actions.

Available Defenses
Assumption of Risk
Assumption of risk is a defense in all Delaware 
cases. Delaware common law recognizes primary 
and secondary assumption of the risk. Helm v. 206 
Massachusetts Ave., LLC, 107 A.3d 1074, 1078 (Del. 
2014). Primary assumption of the risk is when a per-
son expressly assumed a known risk. See id.; Furek 
v. University of Delaware, 594 A.2d 506, 523 (Del. 
1991). Secondary assumption of the risk “consists of 
voluntarily encountering a known unreasonable risk 
which is out of proportion to the advantage gained.” 
Koutoufaris v. Dick, 604 A.2d 390, 397–98 (Del. 
1992). The doctrine is subsumed within comparative 
negligence. McKinley v. Casson, 80 A.3d 618, 626 
(Del. 2013).

Comparative Fault/Contributory Fault
Strict Liability

Delaware courts have held that the comparative 
negligence of a plaintiff is a defense to a products 
liability action based on an enhanced injury. See 
“Enhanced Injury/Crashworthiness,” infra.

Negligence

Comparative fault is available as a defense in neg-
ligence actions, since damages are “diminished in 
proportion to the amount of negligence attributed 
to the plaintiff.” Del. Code Ann. tit. 10, §8132 (2017). 
Pursuant to Delaware’s modified comparative neg-
ligence statute, if the plaintiffs contributory negli-
gence is 50 percent or less, the plaintiff is permitted 
to recover, although the recovery is reduced propor-
tionally. If the plaintiffs contributory negligence is 
51 percent or greater, however, it is an absolute bar 
to recovery according to the Delaware statute. Helm 
v. 206 Massachusetts Ave., LLC, 107 A.3d 1074, 1079 
(Del. 2014)

Enhanced Injury/Crashworthiness
Comparative negligence of plaintiff is an affirmative 
defense to a claim for enhanced injuries in a crash-
worthiness case. See Meekins v. Ford Motor Co., 699 
A.2d 339, 346 (Del. Super. Ct. 1997); Wolf v. Toyota 
Motor Corp., No. N11C-08-149, 2013 Del. Super. Lexis 
557, at *23 (Del. Super. Ct. 2013) (holding on re- 
argument follows majority view and allows joinder 
of original tortfeasors so that a jury can consider the 
original tortfeasors’ fault as a cause of the injuries).

Seat Belt—Failure to Use
Failure to wear an “occupant protection system” is 
not admissible as evidence of contributory negli-
gence in a civil suit or insurance claim adjudication 
arising out of any motor vehicle accident. Del. Code 
Ann. tit. 21, §4802(i) (2017). The statutory prohi-
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bition extends to preclude evidence of non-use of 
seat belts by children under the age of 16. See Del. 
Code Ann. tit. 21 §4803(e) (2017). However, seat belt 
evidence has been held admissible, in an action for 
negligently defective vehicle design for crashworthi-
ness, to dispute proximate causation, or to establish 
that non-use was a supervening cause of enhanced 
injuries. See Gen. Motors Corp. v. Wolhar, 686 A.2d 
170, 176 (Del. 1996).

Misuse of Product
Misuse is a defense if the misuse was not reasonably 
foreseeable or anticipated and was a superseding or 
intervening cause of the plaintiff’s injuries. See McK-
eon v. Goldstein, 164 A.2d 260, 262 (Del. 1960). The 
duty does not extend to every foreseeable accident. 
Brower v. Metal Indus., Inc., 719 A.2d 941, 945 (Del. 
1998). See also Delaware Pattern Jury Instructions 
§9.11.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
Post- manufacturing alteration can serve as a defense 
when it is the proximate cause of the plaintiff’s inju-
ries. See Lynch v. Athey Prods. Corp., 505 A.2d 42, 49 
(Del. Super. Ct. 1985).

Unavoidably Unsafe Products
This defense has been permitted for medical prod-
ucts where the manufacturer supplies proper direc-
tions for use and diagnostic warnings as to potential 
side effects. See Elmer v. Tenneco Resins, Inc., 698 F. 
Supp. 535, 542–43 (D. Del. 1988) (assuming cause 
of action based on duty of failure to warn was cog-
nizable, but finding that there was no evidence that a 
corporate successor had a duty to warn).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer is not required to warn of poten-
tial harm which is open or obvious to the user. See 
Farm Family Mut. Ins. Co. v. Perdue, Inc., 608 A.2d 
726 (table), 1992 Del. Lexis 27, at *8–9 (Del., Jan. 2, 
1992); Steffen v. Colt Indus. Operating Corp., No. 85C-

MR-18, 1987 Del. Super. Lexis 1042, at *10–12 (Del. 
Super. Ct. Feb. 4, 1987); Wilhelm v. Globe Solvent Co., 
373 A.2d 218, 223 (Del. Super. Ct. 1977), aff’d in part, 
rev’d in part, 411 A.2d 611 (Del. 1977); see also In re 
Asbestos Litig. (Mergenthaler), 542 A.2d 1205, 1208–
12 (Del. Super. 1986) (discussing the “sophisticated 
purchaser” defense under Delaware law). The man-
ufacturer’s duty to warn is dependent on whether 
it had knowledge of the hazards associated with 
its product. Walls v. Ford Motor Co. (In re Asbestos 
Litig.), 160 A.2d 1135 (Table), 2017 Del. Lexis 170, 
*5–6 (Del. Apr. 21, 2017). Where the assumption 
of risk is of the primary type, a plaintiff’s conduct 
might constitute a bar to recovery, as a matter of law, 
even in a comparative negligence jurisdiction. See 
Kooufaris v. Dick, 604 A.2d 390, 395–98 (Del. 1992).

Learned/Informed Intermediary
The learned intermediary defense clearly applies in 
drug/device cases. See Loomis v. Boehringer Ingel-
heim Pharms., Inc., No. N16C-12-282, 2017 Del. 
Super. Lexis 319, at *10–11 (Del. Super. Ct. June 29, 
2017); see also Barba v. Carlson, No. N11C-08-050, 
2014 Del. Super. Lexis 198, at *5–7 (Del. Super. Ct. 
Apr. 8, 2014); Lacy v. G. D. Searle & Co., 567 A.2d 
398, 400–01 (Del. 1989). But see Price v. Med. Ctr. of 
Del., No. 89C-06-254, 1999 Del. Super. Lexis 256, at 
*7–9 (Del. Super. Ct. Mar. 5, 1999) (incorrectly com-
menting that the informed intermediary doctrine 
is restricted in Delaware to prescription drugs and 
oral contraceptives). Under the learned intermedi-
ary doctrine, manufacturers of unavoidably unsafe 
products who have a duty to give warnings may 
reasonably rely on intermediaries to transmit their 
warnings and instruction. Id. Physicians qualify as 
such intermediaries only after they have received 
adequate warnings from the manufacturer. Id. This 
defense is also available to product manufacturers 
in the form of the sophisticated purchaser defense. 
See Bishop v. ThermoTech Sys. Corp., No. 92C-10-
130, 1997 Del. Super. Lexis 565, at *4–6 (Del. Super. 
Ct. Oct. 17, 1997); Steffen v. Colt Indus. Operating 
Corp., No. 85C-MR-18, 1987 Del. Super. Lexis 1042, 
at *12–13 (Del. Super. Ct. Feb. 4, 1987); In re Asbes-
tos Litig. (Mergenthaler), 542 A.2d 1205, 1212 (Del. 
Super. Ct. 1986). This can apply where the warning is 
given only to an employer or to the employee. See In 
re Asbestos Litig. (Mergenthaler), 542 A.2d at 1212. A 
purchaser is “sophisticated” where the seller reason-
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ably believes the buyer is aware of the dangers posed 
by the product. See Sanderson v. Firestone Tire & 
Rubber Co., No. 89C-MR-212, 1994 Del. Super. Lexis 
712, at *6–7 (Del. Super. Ct. July 28, 1994).

Sealed Containers
This defense is made available by a comprehensive, 
specific statute enacted in 1987. See Del. Code Ann. 
tit. 18, §7001 (2017). Whether components of a larger 
product such as a passenger car are also sealed 
products may be a question of fact. Smith v. Daim-
lerChrysler Corp., No. 94C-12-002, 2002 Del. Super. 
Lexis 434, at *9 (Del. Super. Ct. Nov. 20, 2002).

Fault of Others
Fault can be compared with only those persons or 
firms who are or were parties to the action. See Del. 
Code Ann. tit. 10, §§6301–08 (2017). Employers may 
not be joined because of workmen’s compensation 
immunity. See Del. Code Ann. tit. 19, §2304 (2017). 
Employer fault may be argued as a supervening 
cause. See Duphily v. Del. Elec. Coop., Inc., 662 A.2d 
821, 827–28 (Del. 1995). Similarly, parents may not 
be joined because of the doctrine of parental immu-
nity, but parental fault may be argued as a superven-
ing cause. See Sears, Roebuck & Co. v. Huang, 652 
A.2d 568, 573 (Del. 1995).

Preemption
Based on the holding in Lacy v. G.D. Searle & Co., 
567 A.2d 398, 401 (Del. 1989), the Delaware courts 
may apply preemption in certain cases involving fed-
eral statutes and regulations. The Delaware Supreme 
Court refused to adopt strict liability in tort because 
the General Assembly, by enacting the legislative 
remedies set forth in the Uniform Commercial 
Code, had preempted the issue of what remedies are 
available to a consumer of a sold product. See Cline 
v. Prowler Indus. of Md., Inc., 418 A.2d 968, 971–80 
(Del. 1980).

Negligence
Evidence of compliance with an accepted adminis-
trative, industry, regulatory, or statutory standard or 
scheme is admissible as some evidence of due care, 
but is not an absolute defense. See Duphily v. Del. 
Elec. Coop, Inc., 662 A.2d 821, 836 (Del. 1995) (con-

tributory negligence), Slover v. Fabtek, Inc., 517 A.2d 
293, 293 (Del. Super. Ct. 1986).

Government Contractor Defense
This defense has not been addressed in Delaware 
except in the context of federal maritime law cases. 
See Evans v. Alfa Laval, Inc. (In re Asbestos Litig.), 
No. 15-681, 2017 U.S. Dist. Lexis 139582, at *15 (D. 
Del. Aug. 30, 2017); Hillyer v. ABB, Inc. (In re Asbes-
tos Litig.), No. 15-378, 2016 U.S. Dist. Lexis 110598, at 
*19 (D. Del. Aug. 19, 2016).

State-of-the-Art

Strict Liability

The availability of the state-of-the-art defense has 
not been ruled upon in the limited number of strict 
liability cases under other state’s laws decided 
to date.

Negligence

State-of-the-art is a factual defense in Delaware 
negligence actions. See Baynard v. Am. Motors Corp., 
No. 974 C.A. 1974, 1979 Del. Super. Lexis 115, at *5 
(Del. Super. Ct. Dec. 21, 1979). In order to establish 
a duty to warn, plaintiff must prove that the defen-
dant knew, or as a reasonable manufacturer, should 
have known of the potential danger. See Graham v. 
Pittsburgh Corning Corp., 593 A.2d 567, 568 (Del. 
Super. 1990); Colgain v. Oy Partek AB, 799 A.2d 1151, 
1152–53 (Del. 2002) (plaintiff failed to offer evidence 
that medical and scientific knowledge published 
elsewhere was available to Finnish company during 
the late 1930s.).

Privity of Contract
Privity of contract is not required in personal injury 
cases, where a product is inherently dangerous. See 
Dillon v. Gen. Motors Corp., 315 A.2d 732, 734–35 
(Del. Super. Ct. 1974), aff’d, 367 A.2d 1020 (Del. 
1976). Privity is required for sales that occurred 
prior to the 1967 adoption of the Uniform Commer-
cial Code. See Evans v. FMC Corp., 89C-AU27, 1991 
Del. Super. Lexis 314, at *5–6 (Del. Super. Ct. Aug. 
8, 1991). In property damage cases, privity is not 
required where a product is inherently defective. 
See Guardian Constr. Co. v. Tetra Tech Richardson, 
Inc., 583 A.2d 1378, 1384–86 (Del. Super. Ct. 1990); 
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Pack & Process, Inc. v. Celotex Corp., 503 A.2d 646, 
659–60 (Del. Super. Ct. 1985).

Disclaimers of Liability
Disclaimers will not avoid liability for consequen-
tial damages in personal injury actions. See Del. 
Code Ann. tit. 6, §2-719(3) (2017). In pure property 
damage cases not involving bodily injury, the man-
ufacturer may properly disclaim or limit liability for 
consequential damages under the Uniform Commer-
cial Code, provided that the disclaimer is not found 
to be unconscionable and has not failed of its essen-
tial purpose. See Norman Gershman’s Things to Wear, 
Inc. v. Mercedes- Benz of N. Am., Inc., 558 A.2d 1066, 
1073 (Del. Super. 1989).

Failure to Mitigate Damages
Plaintiffs cannot recover damages that could have 
been avoided by taking proper and reasonable steps 
to minimize them. See McLain v. Gen. Motors Corp., 
No. 85C-JA-60 (Del. Super. 1987) (jury instruction), 
aff’d, 569 A.2d 579, 585 (Del. 1990).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
The economic loss doctrine prohibits recovery in tort 
where the product damages only itself. See Bell Heli-
copter Textron, Inc. v. Tridair Helicopters, Inc., 982 F. 
Supp. 318, 321–22 (D. Del. 1997); Danforth v. Acorn 
Structures, Inc., 608 A.2d 1194, 1198 (Del. 1992). But 
see Del. Code Ann. tit. 6, §3651–52 (2017). Economic 
loss rule does not apply to residential property. Fraud 
based on a non- contractual duty and tortious inter-
ference with a contract are recognized exceptions to 
the doctrine. Commonwealth Constr. Co. v. Endecon, 
Inc., No. 08C-01-266, 2009 Del. Super. Lexis 76, at 
*15–16 (Del. Super. Ct. Mar. 9, 2009).

Statutes of Limitations
For both strict liability and negligence, the limitation 
period is two years from the date of the accident. See 
Del. Code Ann. tit. 10, §8119 (2017). The time of dis-
covery rule may be applicable to toll the statute. See 
Pack & Process, Inc. v. Celotex Corp., 503 A.2d 646, 
651 (Del. Super. 1985). For warranty cases, the stat-
ute of limitations is four years from the date when 
the product leaves the control of the defendant. See 

Del. Code Ann. tit. 6, §2-725. The time of discovery 
rule is not applicable unless statutory terms for war-
ranties of future performance are met. Id.; see also 
Lecates v. Hertrich Pontiac Buick Co., 515 A.2d 163, 
175 (Del. Super. Ct. 1986).

Statutes of Repose
The statute of repose is available to certain partici-
pants in the building process including contractors, 
architects, management companies, and construction 
supervisors. See Del. Code Ann. tit. 10, §8127; City of 
Dover v. Int’l Tel. & Tel. Corp., 514 A.2d 1086, 1089 
(Del. 1986); Consol. Am. Ins. Co. v. Chiriboga, 514 A.2d 
1136, 1138 (Del. Super. 1986). Where the party merely 
supplies raw materials, it is not entitled to the protec-
tions of this section. See Windley v. Potts Welding & 
Boiler Repair Co., 888 F. Supp. 610, 612 (D. Del. 1995).

Useful Safe Life
There is no case law in Delaware that addresses 
this defense.

Other Defenses

Component Manufacturer Defense

A manufacturer who merely supplies a component part 
that is subsequently assembled by another in a manner 
creating a dangerous condition, is not liable for an in-
dividual’s injuries. See Steffen v. Colt Indus. Operating 
Corp., No. 85C-MR-18, 1987 Del. Super. Lexis 1042, at 
*5 (Del. Super. Ct. Feb. 4, 1987); Castaldo v. Pittsburgh- 
Des Moines Steel Co., 376 A.2d 88, 90 (Del. 1977). If the 
component itself is defective or portions of a unit were 
made by a manufacturer and then assembled together, 
the manufacturer may still be held liable for defective 
manufacture or design. See Angelini v. Abell- Howe Co., 
No. 87C-10-18, 1991 Del. Super. Lexis 389, at *13–15 
(Del. Super. Ct. Oct. 4, 1991). A manufacturer is not lia-
ble for replacement parts incorporated into its product 
that it did not manufacture or supply. In re Asbestos 
Litig., No. 10C-06-72, 2011 Del. Super. Lexis 480, at 
*7–8 (Del. Super. Ct. Oct. 5, 2011); Bernhardt v. Ford 
Motor Co., No. 06C-06-37, 2010 Del. Super. Lexis 329, at 
*4 (Del. Super. Ct. July 30, 2010).

Lack of Proximate Cause

Proximate cause is an element of proof of negli-
gence, Money v. Manville Corp. Asbestos Disease 
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Comp. Trust Fund, 596 A.2d 1372, 1375 (Del. 1991), 
warranty, Maconi v. Price Motorcars, No. 91C-08-
178, 1993 Del. Super. Lexis 397, at *4 n.1 (Del. Super. 
Ct. Dec. 1, 1993), or strict tort liability (bailment/
lease only), Martin v. Ryder Truck Rental, Inc., 353 
A.2d 581, 588–89 (Del. 1976). However, lack of 
proximate cause may be established as a matter of 
law. See Brewington v. Kent Gen. Hosp., Inc., No. 
85C-FE-85, 1986 Del. Super. Lexis 1208, at *3 (Del. 
Super. Ct. Apr. 22, 1986). There may be more than 
one proximate cause. See McKeon v. Goldstein, 164 
A.2d 260, 262 (Del. 1960). Plaintiff must prove that 
defendant’s negligence was the cause that produced 
the harm and but for which the harm would not 
have occurred.

Superseding Act

If an intervening act of negligence, itself a proximate 
cause, was not reasonably foreseeable to the origi-
nal tortfeasor, the intervening act supersedes and 
becomes the sole proximate cause of the plaintiff’s 
injuries, relieving the original tortfeasor of liability. 
See Sears, Roebuck & Co. v. Huang, 652 A.2d 568, 572 
(Del. 1995) (parental conduct); Duphily v. Del. Elec. 
Coop., Inc., 662 A.2d 821, 828 (Del. 1995), appeal 
after remand, 703 A.2d 1202 (Del. 1997) (employer 
conduct). “Superseding act” refers to new and inde-
pendent acts, not to the plaintiff’s own negligence. 
See Duphily, 662 A.2d at 829.

Interspousal Immunity

This is no longer a defense to an injury which is neg-
ligently caused. See Nationwide Gen. Ins. Co. v. See-
man, 702 A.2d 915, 919 (Del. 1997); Beattie v. Beattie, 
630 A.2d 1096, 1100–01 (Del. 1993). The language of 
the opinion suggests that the court may extend this 
holding to intentional torts as well. See Beattie, 630 
A.2d at 1101.

Other Statutory Defenses
There are a few defenses for very specific torts 
involving specific entities, such as governments.

Damages and Joint Liability
Compensatory Damages
Recoverability

Plaintiffs can recover damages for past, present, and 
future pain and suffering, medical expenses, physi-

cal restrictions and disfigurement, mental and emo-
tional distress, and disability. Claims for lost income 
and loss of earning capacity are also permitted. 
Future damages must be discounted to present value. 
Thorpe v. Bailey, 386 A.2d 668, 668–70 (Del. 1978). 
Only special damages can be demanded by specific 
amount. See McLain v. Gen. Motors Corp., No. 85C-
JA-60 (Del. Super. 1987) (jury instruction).

Wrongful death claims are governed by statute. 
See Del. Code Ann. tit. 10, §3724 (2017). Statutorily 
defined beneficiaries have claims for mental anguish 
caused by the loss of the decedent. See Del. Code 
Ann. tit. 10, §3724(d)(5) (2017). Funeral expenses are 
limited to $7,000. Del. Code Ann. tit. 10, §3724(d)
(4). The decedent has to undergo conscious pain and 
suffering before recovery is permitted for punitive 
damages in cases brought under the survival statute. 
See Pipher v. Burr, No. 96C-08-011, 1998 Del. Super. 
Lexis 26, at *9 (Del. Super. Ct. Jan. 29, 1998); Magee 
v. Rose, 405 A.2d 143, 146–47 (Del. Super. Ct. 1979).

Survival claims are governed by statute Del. Code 
Ann. tit. 10, §3701 (2017). No damages under the 
survival statute are permitted if death is simultane-
ous with the accident. See Pipher v. Burr, 1998 Del. 
Super. Lexis 26, at *9.

Limitations

A plaintiff who has received no-fault insurance 
benefits cannot recover such benefits from a defen-
dant. See Del. Code Ann. tit. 21, §2118(h) (2017). The 
insurer who paid the benefits has a separate claim 
against the defendant in a separate action. Del. Code 
Ann. tit. 21, §2118(g)(1) (2017).

Collateral Source

Delaware recognizes the collateral source doctrine, 
which provides: “a tortfeasor has no right to any 
mitigation of damages because of payments or com-
pensation received by the injured person from an 
independent collateral source.” Med. Ctr. of Del., Inc. 
v. Mullins, 637 A.2d 6, 10 (Del. 1994). The collateral 
source rule provides that if an injured party is com-
pensated for injuries from a source independent of 
the tortfeasor, the payment is not admissible to limit 
the damages paid by the tortfeasor. Stayton v. Del. 
Health Corp., 117 A.3d 521, 523 (Del. 2015)

Plaintiff can recover the total amount of medical 
bills without reduction for amounts written off by 
health care providers because of their contracts with 
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private health insurers. Mitchell v. Haldar, 883 A.2d 
32, 40 (Del. 2005). Evidence of “any and all facts 
available as to any public collateral source of com-
pensation or benefits payable to the person seeking 
such damages” is admissible. Del. Code Ann. tit. 18, 
§6862 (2017). See, e.g., Myer v. Dyer, 643 A.2d 1382, 
1390 (Del. Super. 1994) (“Medicaid payments… 
clearly fall within admissible public collateral source 
payments in medical malpractice cases.”). If the ben-
efit is not lost, the rule is not applicable. Sears Roe-
buck & Co. v. Midcap, 893 A.2d 542, 554 (Del. 2006). 
But note that medical expenses will be reduced to 
the amount Medicaid actually paid to medical pro-
viders, as the collateral source rule cannot be used to 
increase an injured party’s recovery of past medical 
expenses beyond those actually paid by Medicaid. 
Further, an amount paid by Medicaid has been held 
as conclusive of the reasonable value of the injured 
party’s past medical services. Smith v. Mahoney, 150 
A.3d 1200, 1202 (Del. 2016). Similarly, the collateral 
source rule does not apply to amounts required 
to be written off by Medicare. Where a healthcare 
provider has treated a plaintiff covered by Medicare, 
only the actual amount paid for medical services is 
the amount recoverable by the plaintiff as medical 
expense damages. See Stayton v. Del. Health Corp., 
117 A.3d 521, 523 (Del. 2015).

Municipal Costs Recovery

Municipalities are barred from recovering costs of 
municipal services sought from a products liability 
defendant under the “municipal costs recovery rule.” 
Baker v. Smith & Wesson Corp., No. 99C-09-283, 
2002 Del. Super. Lexis 539, at *16 (Del. Super. Ct. 
Nov. 22, 2002).

Punitive Damages
Insurability

Public policy in Delaware “does not prohibit the 
issuance of an insurance contract that covers puni-
tive damages.” Whalen v. On-Deck, Inc., 514 A.2d 
1072, 1074 (Del. 1986); see also Price v. Cont’l Ins. 
Co., No. 17219, 2000 Del. Ch. Lexis 29, at *6–7 (Del. 
Ch. Feb. 17, 2000).

Recoverability

Punitive damages may be awarded in product liabil-
ity actions, including those based on strict liability, 

when the allegation is product defect or failure to 
warn. The conduct at issue must be intentional, rep-
rehensible, or reckless, or show a conscious indiffer-
ence to the plaintiff’s life or well- being. See Littleton 
v. Young, 608 A.2d 728 (table), 1992 Del. Lexis 15, at 
*5–6 (Del. Jan. 2, 1992) (citing Jardel Co. v. Hughes, 
523 A.2d 518, 528–29 (Del. 1987)). For recklessness 
to establish a basis for punitive damages, the plain-
tiff must establish harm that was apparent, but con-
sciously ignored by the defendant. Ayres v. Quillen, 
No. 03C-02-004, 2004 Del. Super. Lexis 443, at *22 
(Del. Super. Ct. 2004).

There is no statutory cap on recovery of punitive 
damages. Case law states that punitive damages 
must be in a reasonable and proportionate rela-
tionship to compensatory damages. See Malcolm v. 
Little, 295 A.2d 711, 714 (Del. 1972) (citing Riegel 
v. Aastad, 272 A.2d 715, 718 (Del. 1970)). However, 
this rule has been honored more in the breach than 
in the enforcement. In two asbestos cases there 
were punitive awards of between $32,000,000 and 
$75,000,000; the compensatory award was approxi-
mately $1,000,000. See Mancari v. A.C. & S. Co., No. 
82C-JL-80, 1988 Del. Super. Lexis 140 (Del. Super. 
Ct. Mar. 31, 1988); George v. A.C. & S. Co., No. 82C-
MR-71, 1987 Del. Super. Lexis 1412 (Del. Super. 
Ct. Nov. 3, 1987). These awards were not tested 
on appeal.

Contribution
Contribution was not available at common law, but 
is available solely by statute. See Del. Code Ann. tit. 
10, §6304 (2017). To facilitate settlements, a plaintiff 
may execute a joint tortfeasor release. When such 
a release is executed, remaining defendants may 
request and obtain an apportionment of fault, and 
receive a credit for the amount paid or the percent-
age of fault of the settling defendant, whichever is 
higher. See Del. Code Ann. tit. 10, §6304 (2017).

Joint tortfeasor status is determined either judi-
cially or by admission. See Med. Ctr. of Del., Inc. v. 
Mullins, 637 A.2d 6, 8 (Del. 1994). A defendant who 
is exonerated of liability by the trier- of- fact is not a 
tortfeasor for purposes of contribution. Id. at 9.

Indemnification
Indemnification is available by contract or common 
law. See Del. Code Ann. tit. 10, §6305 (2017).



Products Liability Defenses: A State-by-State Compendium   Delaware   7

Joint and/or Several Liability
In all tort actions in which no fault is assessed to the 
plaintiff, the liable defendants are jointly and severally 
liable for the entire judgment. The plaintiffs may select 
that defendant or those defendants from whom to col-
lect the judgment. See Del. Code Ann. tit. 10, §6302.

Successor Liability
When one company sells or transfers all of its assets to 
another company, the purchaser does not become lia-
ble for the liabilities, including torts of the seller. Elmer 
v. Tenneco Resins, Inc., 698 F. Supp. 535, 540 (D. Del. 
1988). However, a purchaser may be liable for the obli-
gations of the selling corporation in one of four ways:

(1) The purchaser expressly or impliedly 
assumes such obligations;

(2) The transaction amounts to a consolidation 
or merger of the seller into the purchaser;

(3) The purchaser is a mere continuation of the 
seller; or

(4) The transaction has been entered 
into fraudulently.

Id.; Sheppard v. A.C.& S. & Co., Inc., 484 A.2d 521, 
526 (Del. Super. Ct. 1984); Magnolia’s at Bethany, 
LLC v. Artesian Consulting Eng’rs, Inc., No. S11C-04-
013, 2011 Del. Super. Lexis 435, at *5–6 (Del. Super. 
Ct. Sept. 19, 2011).

Market Share Liability
Delaware does not recognize market share liability. 
See In re Asbestos Litig., 509 A.2d 1116, 1118–19 (Del. 
Super. Ct. 1986), aff’d, Nicolet, Inc. v. Nutt, 525 A.2d 
146, 150 (Del. 1987). Nor does Delaware recognize 
other forms of alternative liability. See Nutt v. A.C. & 
S., Inc., 517 A.2d 690, 694 (Del. Super. Ct. 1986). In 
certain instances of hazardous substances litigation, 
Delaware recognizes liability against one manufac-
turer based upon conspiracy between it and other 
manufacturers, even where no product nexus with 
that manufacturer’s particular product was estab-
lished. See In re Asbestos Litig., 509 A.2d at 1119–20.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Design Defect

The manufacturer has a duty to design a product 
that is safe for its intended use. The defect must be 

the proximate cause of the plaintiff’s injury. See 
Nacci v. Volkswagen of Am., Inc., 325 A.2d 617, 619 
(Del. Super. Ct. 1974). The design defect can be in an 
individual product or an entire line. Smith v. Daim-
lerChrysler Corp., No. 94C-012-02, 2002 Del. Super. 
Lexis 434, at *5 (Del. Super. Ct. Nov. 20, 2002).

Manufacturing Defect

The manufacturer has a duty to exercise reasonable 
care, skill and diligence in manufacturing a product. 
See Nacci v. Volkswagen of Am., Inc., 325 A.2d 617, 
619 (Del. Super. Ct. 1974). Testing and quality control 
procedures cannot insulate a party from liability.

Failure to Warn

The manufacturer has a duty to warn or instruct 
the user with respect to potential dangers in the 
use of the product. See Graham v. Pittsburgh Corn-
ing Corp., 593 A.2d 567, 570–71 (Del. Super. Ct. 
1990). A manufacturer must warn about risks of its 
products when it knows, or should know, that the 
product involves a risk of harm when used for the 
purposes supplied. The standard for determining 
the manufacturer’s duty is whatever a reasonably 
prudent manufacturer engaged in the same activity 
would have done. In re Asbestos Litigation, 799 A.2d 
1151, 1142–53 (Del. Super. Ct. 2002). If there are 
alternate manners of usage, the manufacturer has 
a duty to warn against foreseeable uses that might 
result in danger to the user. See Meekins v. Ford 
Motor Co., 699 A.2d 339, 340–41 (Del. Super. 1997). 
An oral warning may be reasonable. See Penning-
ton v. James, No. 340 C.A. 1977, slip op. at 9 (Del. 
Super. Sept. 30, 1980).

Sale of Product

Delaware does not recognize claims for strict tort 
liability in cases involving the sale of defective goods 
to consumers. See Cline v. Prowler Indus. of Md., Inc., 
418 A.2d 968, 980 (Del. 1980). This applies even in 
cases where the product was sold in a jurisdiction 
other than Delaware. See Sellon v. Gen. Motors Corp., 
571 F. Supp. 1094, 1103–04 (D. Del. 1983); Cline, 418 
A.2d at 980. Even a claim of an inherently danger-
ous product will not permit a strict liability claim 
to stand in a sales situation. See In re Asbestos Litig., 
C.A. Nos. 79C-DE-125 (Lee), 84C-MY-145 (Bradley), 
slip op. at 2 (Del. Super. Sept. 30, 1985).
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Lease/Bailment of Product

Strict liability claims are permitted in certain lease/
bailment transactions. See Martin v. Ryder Truck 
Rental, Inc., 353 A.2d 581, 586–87 (Del. 1976). There 
have, however, been indications that Article 2A of 
the Uniform Commercial Code preempts strict lia-
bility in lease transactions. In Middlesex Mut. Assur. 
Co. v. Del. Elec. Signal Co., No. 07C-12-05, 2008 Del. 
Super. Lexis 334, at *16 (Del. Super. Ct. Sept. 11, 
2008), the Court held that adoption of Article 2A of 
the Uniform Commercial Code (“UCC”) preempts 
the application of strict liability in the lease context. 
The Court applied the same principles found in Cline 
v. Prowler Industries of Maryland, Inc., 418 A.2d 968, 
974 (Del. 1980), wherein the Supreme Court held 
that Article 2 of the UCC preempts a common law 
claim based on strict liability in the sale of goods. It 
should be noted that the Delaware drafters of Article 
2A stated that the holding of Martin v. Ryder Truck 
Rentals, 353 A.2d 581 (Del. 1976), which held strict 
liability applied to leases, would not be abrogated. 
See Delaware Pattern Jury Instructions, 9.8.

Post-Sale Duties

Delaware has not yet recognized a post-sale duty to 
warn. Smith v. DaimlerChrysler Corp., No. 94C-12-
02, 2002 Del. Super. Lexis 434, at *18 (Del. Super. 
Ct. Nov. 20, 2002). Also, a successor does not have a 
continuing duty to warn for products sold by a pre-
decessor. Elmer v. Tenneco Resins, Inc., 698 F. Supp. 
535, 542–43 (D. Del. 1988). Delaware courts have not 
specifically or directly addressed a manufacturer’s 
post-sale duty to recall a product or retrofit it with 
newly developed advances. However, a trial court’s 
finding that recall evidence was relevant was not dis-
turbed on appeal. See Firestone Tire & Rubber Co. v. 
Adams, 541 A.2d 567, 571 (Del. 1988).

Proof in Negligence Actions
Design Defect

A manufacturer must reasonably anticipate the en-
vironment in which its products are normally used 
and must seek to minimize foreseeable dangers 
that may result from use of its products in such an 
environment. In design cases, plaintiffs must prove 
that design alternatives were available at the time of 
manufacture, subject to the reasonable bounds of 
economics. Brower v. Metal Industries, Inc., 719 A.2d 

941, 944 (Del. 1998). See McLain v. Gen. Motors Corp., 
No. 85C-JA-60 (Del. Super. 1987) (jury instruction).

Manufacturing Defect

A manufacturing defect cannot be presumed 
because of the occurrence of an injury. See DiIenno 
v. Libbey Glass Div., Owens-Ill., Inc., 668 F. Supp. 373, 
378 (D. Del. 1987). The design defect can be in an 
individual product or an entire line. Smith v. Daim-
lerChrysler Corp., No. 94C-012-02, 2002 Del. Super. 
Lexis 434, at *5 (Del. Super. Ct. Nov. 20, 2002).

Failure to Warn

The duty to warn arises when a manufacturer of a 
product, which the manufacturer knew or should 
have known to be dangerous to users, places the 
product in the stream of commerce. It extends only 
to those who can reasonably be assumed to be igno-
rant of the danger. When the user has actual knowl-
edge of the danger at issue, there is no duty to warn. 
See Steffen v. Colt Indus. Operating Corp., No. 85C-
MR-18, 1987 Del. Super. Lexis 1042, at *10–11 (Del. 
Super. Ct. Feb. 4, 1987).

The standard for determination of a manufac-
turer’s duty to warn is that which a reasonable or 
reasonably prudent manufacturer, engaged in the 
manufacturing activity at issue, would have done. 
See Graham v. Pittsburgh Corning Corp., 593 A.2d 
567, 571 (Del. Super. Ct. 1990). Pertinent circum-
stances existing at the time of manufacture or pro-
cessing will be considered. Colgain v. Oy Partek Ab, 
799 A.2d 1151, 1152 (Del. 2002). Delaware has not 
recognized a post-sale duty to warn. Michaud v. Fair-
child Aircraft, Inc., No. 00C-06-156, 2001 Del. Super. 
Lexis 482, at *9 (Del. Super. Ct. Nov. 16, 2001).

Vendor or Distributor

Warranty liability is as provided under the Uniform 
Commercial Code. The statutory sealed product 
defense is available under Del. Code Ann. tit. 18, 
§7001 (2017). A vendor or distributor has a duty to 
warn of defects, the existence of which it knew or 
should have known, and may also have a duty to 
inspect under certain circumstances.

Services/Products

There is no liability for a provider of services absent 
a showing of negligence. See Golt v. Sports Complex, 
Inc., 644 A.2d 989, 993 (Del. Super. Ct. 1994).
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General Negligence Issues

Negligence is never presumed from the fact that 
an accident or injury has occurred. See Skipper v. 
Royal Crown Bottling Co., 192 A.2d 910, 912 (Del. 
1963). However, the doctrine of res ipsa loquitur, in 
appropriate circumstances, permits an inference of 
negligence to be drawn with the satisfaction of four 
elements. See Himbrick v. Dover Hospitality Group, 
LLC, No. 08C-05-035, 2012 Del. Super. Lexis 226, at 
*8–9 (Del. Super. Ct. May 1, 2012). Res ipsa loquitur 
may be used only where the plaintiff establishes that 
the likelihood of other causes is so reduced by the 
plaintiff’s proof, that the greater probability of negli-
gence lies with the defendant. See DiIenno v. Libbey 
Glass Div., Owens-Ill., Inc., 668 F. Supp. 373, 379 (D. 
Del. 1987); Phillips v. Delmarva Power & Light Co., 
202 A.2d 131, 133 (Del. Super. Ct. 1964).

The standard to which a corporation is held is 
found in the conduct of a reasonably prudent corpo-
ration. See Keith v. Melvin L. Joseph Constr. Co., 451 
A.2d 842, 846 (Del. Super. Ct. 1982).

Evidence of a post- manufacture, pre- accident 
change in a device is admissible to support a plain-
tiff’s claim. See Slover v. Fabtek, Inc., 517 A.2d 293, 
295 (Del. Super. Ct. 1986).

For exposure to a product, there must always be 
a sufficient nexus between the defendant and the 
alleged injury- causing product or substance. Nicolet, 
Inc. v. Nutt, 525 A.2d 146, 147 (Del. 1987).

Proof in Breach of Warranty Actions
A breach of warranty action cannot be brought for 
services where the use of the product is incidental. 
Atamian v. Ryan, No. 03C-12-038, 2006 Del. Super. 
Lexis 270, at *10 (Del. Super. Ct. June 9, 2006).

Express Warranty

A plaintiff must establish that the alleged defect was 
present and actually caused the damage at issue. 
When an action is based on alleged breach of an 
express warranty, the plaintiff must establish the 
existence of the express warranty and that the war-
ranty was part of the “basis of the bargain.” See Del. 
Code Ann. tit. 6, §2-313(1) (2017). A defendant has 
the burden of showing that an express warranty was 
not the “basis of the bargain.” See Pack & Process, 
Inc. v. Celotex Corp., 503 A.2d 646, 659 (Del. Super. 
Ct. 1985). In implied warranty cases, the plaintiff 

is not required to establish reliance on any implied 
warranty. Id.; see also, Bell Sports, Inc. v. Yarusso, 
759 A.2d 582, 592 (Del. 2000) (noting that Title 6, 
section 2-313(1) and (2) are identical to §2-313(1) and 
(2) of the Uniform Commercial Code and that “[t]he 
official commentary to that section under the U.C.C. 
indicates that the drafters intended its warranty 
provisions to be construed and applied liberally in 
favor of a buyer of goods. See U.C.C. §2–313 cmt. 1 
(1977)”).

Implied Warranty: Fitness for Particular Purpose

In a claim based on an alleged breach of a warranty 
of fitness for a particular purpose, a warranty arises 
if: (1) a buyer has a special purpose for certain goods; 
(2) the seller knew or had reason to know of that 
purpose; (3) the seller knew or had reason to know 
that the buyer was relying on the seller’s superior 
skill to select goods to fulfill the purpose; and (4) 
the buyer in fact relied on the seller’s skill. See Del. 
Code Ann. tit. 6, §2-315 (2017); DiIenno v. Libbey 
Glass Div., Owens-Ill., Inc., 668 F. Supp. 373, 376 (D. 
Del. 1987).

Implied Warranty: Merchantability

In a claim for breach of the implied warranty of 
merchantability, the plaintiff must establish that: 
(1) a merchant sold goods; (2) which were defective 
at the time of sale; (3) causing injury to the ultimate 
consumer; (4) the proximate cause of which was 
the defective nature of the goods; and (5) the seller 
received notice of the injury. See Reybold Group v. 
Chemprobe Techs., Inc., 721 A.2d 1267, 1269 (Del. 
1998). See, e.g., Del. Code Ann. tit. 6, §2-314(1) (2017). 
A secondary purchaser who claims the protection of 
a warranty is subject to the same disclaimers, mod-
ifications or remedy limitation clauses that were the 
basis of the underlying sales agreement between the 
original purchaser and seller. See Lecates v. Hertrich 
Pontiac Buick Co., 515 A.2d 163, 166 (Del. Super. 
Ct. 1986).

Proximate Cause
Delaware uses a “but for” interpretation of prox-
imate cause and applies this strictly in products 
liability actions. Proximate cause is a cause which 
partially or completely produces an injury and “but 
for” which the injury would not have occurred. See 
Culver v. Bennett, 588 A.2d 1094, 1097 (Del. 1991). 
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It is plain and reversible error, as a matter of Del-
aware law, to use the term “substantial factor” in 
the instructions and interrogatories to the jury on 
the issue of proximate cause. Id. at 1099. The plain-
tiff must establish that the injury was proximately 
caused by the defendant’s conduct; the plaintiff has 
not met the burden of establishing causation if he 
or she merely proves that the injury could have been 
caused by defendant’s conduct or another’s conduct. 
See Hammond v. Colt Indus. Operating Corp., 565 
A.2d 558, 561 (Del. Super. Ct. 1989).

The issue of proximate cause in a negligence 
action is ordinarily a question of fact for the jury. 
See Culver, 588 A.2d at 1098. It is permissible for 
a plaintiff to make a prima facie case that a defen-
dant’s conduct was a proximate cause of plaintiff’s 
injuries, based upon an inference from the plaintiff’s 
competent evidence, where such a finding relates to a 
matter which is within a lay person’s scope of knowl-
edge. See Money v. Manville Corp. Asbestos Disease 
Comp. Trust Fund, 596 A.2d 1372, 1375 (Del. 1991). 
Where the matter in issue is within the knowledge of 
experts only, the plaintiff must introduce expert tes-
timony to establish the prima facie case. Id. To estab-
lish proximate cause of a disease by expert medical 
testimony, a plaintiff must show that the disease was 
caused by the product of the specific manufacturer at 
issue. Id. at 1377.

Evidence
Qualification of Expert Witness
Rule 702 of the Delaware Rules of Evidence governs 
the admissibility of expert testimony. Delaware 
courts will qualify an expert to testify if the prof-
fered testimony is relevant, reliable, and legally suf-
ficient to help resolve an issue. M.G. Bancorp., Inc. v. 
Le Beau, 737 A.2d 513, 521–22 (Del. 1999).

The Delaware Supreme Court has expressly 
adopted the holdings in Daubert v. Merrell Dow 
Pharms., Inc., 509 U.S. 579, 589 (1993), and Kumho 
Tire Co. v. Carmichael, 526 U.S. 137, 147–48 (1999), 
as the correct interpretation of Delaware Rule of Evi-
dence 702 (identical to FRE 702). See M.G. Bancorp., 
737 A.2d at 522; Eskin v. Carden, 842 A.2d 1222, 1231 
(Del. 2004). In Bowen v. E.I. du Pont de Nemours 
& Co., 906 A.2d 787, 795 (Del. 2006), the Delaware 
Supreme Court held that the Superior Court could 
exclude experts on the basis of qualifications and 

reliability. Appropriate specialization of an expert 
may be required. Goodridge v. Hyster Co., 845 A.2d 
498, 503–04 (Del. 2004). The court may also hold a 
full hearing to determine if the expert has met the 
Daubert/Kumho standard. In re Asbestos Litig., 911 
A.2d 1176, 1179 (Del. Super. Ct. 2006).

Spoliation of Evidence
A party in litigation or one who has reason to antic-
ipate litigation has an affirmative duty to preserve 
evidence that might be relevant to the issues in the 
lawsuit. See Beard Research Inc. v. Kates, 981 A.2d 
1175, 1185 (Del. Ch. 2009). Delaware courts recog-
nize the use of evidentiary inferences, where a liti-
gant intentionally suppresses or destroys pertinent 
evidence. See Collins v. Throckmorton, 425 A.2d 146, 
150 (Del. 1980); see also Playtex, Inc. v. Columbia 
Cas., No. 88C-MR-233, 1993 Del. Super. Lexis 286, 
at *19 (Del. Super. Ct. Sept. 20, 1993). The sanction 
of inferences against the responsible party permits 
the fact finder to reason, from the lack of production 
of evidence, that facts adverse to the non- producing 
party were proven or presumed proven as a matter of 
law. See Collins, 425 A.2d at 150.

Most recently, in Sears Roebuck & Co. v. Midcap, 
893 A.2d 542, 559 (Del. 2006), the Delaware Supreme 
Court required intentional or reckless destruction of 
evidence before an adverse instruction on evidence 
would be given. In one case of intentional or reckless 
destruction of evidence, the federal court in Dela-
ware imposed the sanction of a liability judgment 
against the party at fault. In re Wechsler, 121 F. Supp. 
2d 404, 429–30 (D. Del. 2000).

Delaware courts, however, refuse to recognize the 
independent tort of spoliation. See Lucas v. Christi-
ana Skating Ctr., Ltd., 722 A.2d 1247, 1249–50 (Del. 
Super. Ct. 1998). The court in Lucas determined 
that Del. Code Ann. tit. 11, §1269 (2017) (a criminal 
statute entitled “tampering with physical evidence”) 
provided sufficient deterrence and prohibited the 
recognition of an independent tort-based cause 
of action.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Long arm service is permitted under Del. Code Ann. 
tit. 10, §3104 (2017). This is a single act statute. Most 
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other forms of service of process are available. See 
Del. Super. Ct. Civ. R. 4.

Answer Time
An answer or other responsive pleading must be 
served and filed within twenty days of effective ser-
vice. See Del. Super. Ct. Civ. R.12. If long arm service 
has been made, the twenty days begin to run when 
the registered letter reciting service is mailed by 
the plaintiff or the plaintiff’s counsel. See Del. Code 
Ann. tit. 10, §3104 (2017). “However, that the court 
in which the action is pending may, at any time 
before or after the expiration of the prescribed time 
for answering, order such continuances as may be 
necessary to afford the defendant therein reasonable 
opportunity to defend the action.” Del. Code Ann. 
tit. 10, §3104(g) (2017).

Particularity With Which 
Complaints Must Be Pleaded
Recently, the Delaware Superior Court has become 
focused on the requirements that negligence, con-
spiracy, and other allegations must be alleged with 
particularity, under Superior Court Civil Rules 8 and 
9(b). The degree of particularity varies depending on 
the complexity of a case, the span of time involved, 
and the information available to the defendants. The 
plaintiff in a products liability action must plead: the 
nature and specific cause of the product defect, such 
as design or manufacture; the defendant’s alleged 
duty; breach of that duty; and resulting damages. 
This is especially true when dealing for the first time 
with a product not previously involved with litiga-
tion, such as benzene. In re Benzene, No. 05C-09-
020, 2007 Del. Super. Lexis 39, at *36–38 (Del. Super. 
Ct. Feb. 26, 2007).

Particularity With Which Affirmative 
Defenses Must Be Raised
Under Rule 8(c) of the Civil Rules of the Delaware 
Superior Court, a number of affirmative defenses, 
including comparative negligence, must be pleaded 
with particularity.

Other Matters
The Delaware Rules of Civil procedure mandate 
that the Court shall enter a scheduling order to 

control litigation including “To engage in compul-
sory alternative dispute resolution (“ADR”), the 
format of which is to be agreed upon by the parties. 
Such ADR may include, but shall not be limited to, 
non- binding or, if agreed to by the parties, binding 
arbitration, mediation or neutral case assessment. 
If the parties cannot agree on the format of ADR, 
the default format shall be mediation unless oth-
erwise ordered by the Court.” See Del. Super. Ct. 
Civ. R. 16. Motion practice is available if the parties 
cannot agree on the type of ADR. Del. Super. Ct. 
Civ. R. 16(b)(4).

Conflict of Laws
Delaware follows the most significant relationship 
test for determining applicable law in a tort suit. 
See Bell Helicopter Textron, Inc. v. Arteaga, 113 A.3d 
1045, 1052 (Del. 2015); Turner v. Lipschultz, 619 A.2d 
912, 914–15 (Del. 1992); Travelers Indem. Co. v. Lake, 
594 A.2d 38, 46–47 (Del. 1991); see also Meyers v. 
Intel Corp., No. N11C-07-009, 2013 Del. Super. Lexis 
462, at *11 (Del. Super. Ct. Oct. 9, 2013). The Supreme 
Court of Delaware has stated that the principles set 
forth in the Restatement (Second) of Conflicts of 
Laws must be applied consistently in all like cases. 
See Bell Helicopter, 113 A.3d at 1047. Factors to be 
considered are: the place of the injury; the place 
where the conduct causing the injury occurred; the 
domicile, residence, nationality, place of incorpora-
tion and place of business of all parties; and the place 
where the relationship, if any, between the parties 
is centered. No one factor is to be given primary 
importance. Lake, 594 A.2d at 47. The relative impor-
tance of each contact will be evaluated on a case-by-
case basis. Id. at 48. Delaware courts also recognize 
the importance of applying Delaware law to the 
claims of its own citizens. See Emmons v. Tri Supply 
and Equipment, Inc., No. N10C-09-172, 2012 Del. 
Super. Lexis 484, at *6 (Del. Super. Ct. Oct. 17, 2012). 
If application of another state’s law would unjustly 
strip Delaware residents of a full recovery, the courts 
are more reluctant to apply the foreign law, particu-
larly damage caps. Yoder v. Delmarva Power & Light 
Co., No. 01C-01-023, 2003 Del. Super. Lexis 431, at 
*16–18 (Del. Super. Dec. 31, 2003), aff’d, 976 A.2d 
172 (Del. 2009); Eby v. Thompson, No. 03C-10-010, 
2005 Del. Super. Lexis 149, at *4–7 (Del. Super. Apr. 
20, 2005).
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