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District of Columbia

By Jetta C. Sandin

Restatement (Third) of Torts: 
Products Liability
“One engaged in the business of selling or other-
wise distributing products who sells or distributes 
a defective product is subject to liability for harm to 
persons or property caused by the defect.” Weakley v. 
Burnham Corp., 871 A.2d 1167, 1177 (D.C. 2005) (cit-
ing Restatement (Third) of Torts: Products Liability 
§1 (1998)).

The District of Columbia has adopted the com-
ment to Section 2 of the Third Restatement. See 
Rogers v. Ingersoll- Rand Co., 144 F.3d 841, 845 (D.C. 
Cir. 1998). This section of the Restatement provides 
that warnings need not be the dispositive factor in 
determining whether a manufacturer had a height-
ened duty or that a product had a reasonably safe 
design. Id.

The court has also cited the Third Restatement 
in holding that electricity becomes a product for 
purposes of liability when it is made available to cus-
tomers. Word v. Potomac Elec. Power Co., 742 A.2d 
452, 460 (D.C. 1999).

The District of Columbia continues to cite with 
frequency to the Restatement (Second) of Torts 
Section 402A. See Wetzel v. Capital City Real Estate, 
LLC, 73 A.3d 1000, 1006 (D.C. 2013) (acknowledging 
that D.C. recognizes the principles of strict liability 
in tort); Rogers, 144 F.3d at 844 (citing the section 
dealing with duty to warn); Witherspoon v. Philip 
Morris, Inc., 964 F. Supp. 455, 466 (D.D.C. 1997) 
(noting the applicability of strict liability concepts to 
tobacco litigation); McNeil Pharm. v. Hawkins, 686 
A.2d 567, 578 (D.C. 1996) (discussing concepts of 
strict liability).

Available Defenses
Assumption of Risk
This doctrine is a valid defense to claims based on 
both strict liability and negligence. Warner Fruehauf 

Trailer Co. v. Boston, 654 A.2d 1272, 1274–75 (D.C. 
1995); Baldwin v. Harris Corp., 751 F. Supp. 2, 5 
(D.D.C. 1990); Young v. Up-Right Scaffolds, Inc., 637 
F.2d 810, 815 (D.C. Cir. 1980). To successfully assert 
the defense, the defendant must establish that the 
plaintiff was aware of the danger arising from the 
risk, yet voluntarily and unreasonably proceeded 
to use the product. Wilson Sporting Goods Co. v. 
Hickox, 59 A.3d 1267, 1274 (D.C. 2013); Warner Frue-
hauf, 654 A.2d at 1275; District of Columbia v. Mitch-
ell, 533 A.2d 629, 639 (D.C. 1987).

Assumption of risk may not bar recovery for 
breach of duty imposed by a public safety statute, 
ordinance, or regulation if the purpose of the 
provision would be defeated by application of the 
doctrine. District of Columbia v. Coleman, 667 A.2d 
811, 817 n.9 (D.C. 1995). It will not bar recovery for 
breach of duty imposed by a public safety statute, 
ordinance, or regulation unless the injury is due to 
claimant’s “willful, wanton, or reckless disregard 
for his safety.” Martin v. George Hyman Constr. 
Co., 395 A.2d 63, 72 (D.C. 1978); Wash. Metro. 
Area Transit Auth. v. Johnson, 726 A.2d 172, 175 
(D.C. 1999).

Comparative Fault/Contributory Fault
The District of Columbia is among those few juris-
dictions still retaining contributory negligence as 
an absolute bar to recovery. Haight v. District of 
Columbia, 783 A.2d 590, 593 (D.C. 2001); Grogan v. 
Gen. Maint. Serv. Co., 763 F.2d 444, 448 n.7 (D.C. 
Cir. 1985). In order to successfully assert the defense, 
the defendant must establish that the plaintiff failed 
to act with the prudence demanded of an ordinarily 
reasonable person under like circumstances. Stager 
v. Schneider, 494 A.2d 1307, 1311 (D.C. 1985).

Unlike assumption of risk, contributory negli-
gence is a defense only in a negligence action, not a 
strict liability action. Warner Fruehauf Trailer Co. v. 
Boston, 654 A.2d 1272, 1275 (D.C. 1995); East Penn 
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Mfg. Co. v. Pineda, 578 A.2d 1113, 1118–19 (D.C. 
1990). The elements of the two doctrines differ in 
that assumption of risk focuses upon the plaintiff’s 
“voluntariness,” whereas contributory negligence 
focuses upon the plaintiff’s “unreasonable con-
duct.” District of Columbia v. Mitchell, 533 A.2d 629, 
639 (D.C. 1987); Durphy v. Kaiser Found. Health 
Plan of Mid- Atlantic States, Inc., 698 A.2d 459, 465 
(D.C. 1997).

Contributory negligence will not bar recovery 
for breach of duty imposed by a public safety 
statute, ordinance or regulation if the purpose of 
the provision would be defeated by application of 
the doctrine. Wash. Metro. Area Transit Auth. v. 
Johnson, 726 A.2d 172, 175 (D.C. 1999); District of 
Columbia v. Coleman, 667 A.2d 811, 817 n.9 (D.C. 
1995); see also Pair v. Queen, 2 A.3d 1063, 1066 
(D.C. 2010).

Seat Belts—Failure to Use
Neither compliance with, nor a violation of, the 
mandatory seat belt law may be used as a basis for 
a civil action for damages or as evidence in any 
civil trial on the issues of negligence, contributory 
negligence, or mitigation of damages. D.C. Code §50-
1807; see also D.C. Code §50-1707 (regarding child 
restraint seat).

Helmet Defense
Failure to wear a helmet shall not be considered as 
evidence of either negligence per se, contributory 
negligence, or assumption of the risk in any civil 
suit arising out of any accident in which a person 
under 16 years of age is injured. D.C. Code §50-1606. 
“Failure to wear a helmet shall not be admissible as 
evidence in the trial of any civil action, nor in any 
way diminish or reduce the damages recoverable in 
such action.” Id.

Crashworthiness Doctrine
In Geier v. American Honda Motor Co., 529 U.S. 861, 
867–68 (2000), the United States Supreme Court, 
interpreting District of Columbia law, held that the 
express preemption provision of National Traffic and 
Motor Vehicle Safety Act of 1966, Sections 103(d), 
108(k), 15 U.S.C.A. Sections 1392(d), 1397(k), did not 
preempt a common law tort action alleging that an 
automobile manufacturer was negligent in failing 

to equip the automobile with driver’s side airbag. 
The Court found that the action was not preempted, 
which gave actual meaning to National Traffic and 
Motor Vehicle Safety Act’s saving clause while leav-
ing adequate room for state tort law to operate, for 
example, where federal law created only a minimum 
safety standard.

Misuse of Product
Product misuse is a valid defense to both negligence 
and strict liability claims. Young v. Up-Right Scaf-
folds, Inc., 637 F.2d 810, 815 (D.C. Cir. 1980). If the 
injury would not have occurred if the product had 
been used as designed, there is no liability. Bald-
win v. Harris Corp., 751 F. Supp. 2, 5 (D.D.C. 1990). 
To overcome the defense under either theory, the 
plaintiff must prove that the injury occurred while 
the product was being used in a manner that was 
reasonably foreseeable to the defendant. Rogers v. 
Ingersoll- Rand Co., 971 F. Supp. 4, 10 (D.D.C. 1997); 
Payne v. Soft Sheen Prods., Inc., 486 A.2d 712, 725–26 
(D.C. 1985).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
The District of Columbia has not explicitly adopted 
an “alteration of product” defense.

However, the possibility of material alteration is a 
question of fact to be addressed by a jury in a design 
defect case. Pappas v. Ford Motor Co., 7 F. Supp. 2d 
22, 27 (D.D.C. 1998).

The defense would appear to be available by virtue 
of the District’s adoption of Restatement (Second) 
of Torts Section 402A. See Raynor v. Richardson-
Merrell, Inc., 643 F. Supp. 238, 247 (D.D.C. 1986), in 
which (although not involving alteration), the Dis-
trict adopted strict products liability. Section 402A(1)
(b) specifically holds a manufacturer, seller, retailer, 
or distributor strictly liable for any unreasonably 
dangerous product placed into commerce that causes 
physical harm to the plaintiff or his property, only 
if such product reaches “the user or consumer with-
out substantial change in the condition in which it 
is sold.”
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Unavoidably Unsafe Products
This defense appears to be available in the District 
of Columbia, though it has never been expressly 
recognized as such. A manufacturer’s ability to elim-
inate the unsafe characteristics of a product without 
impairing the product’s usefulness is a factor to 
consider in a risk utility analysis. Warner Fruehauf 
Trailer Co. v. Boston, 654 A.2d 1272, 1277 n.12 (D.C. 
1995); see also Rollins v. Wackenhut Servs., 403 U.S. 
App. D.C. 215, 223, 703 F.3d 122, 130 (2012).

The District has adopted the position of the 
Restatement (Second) of Torts Section 402(A), com-
ment k, creating an exception to the rule of strict 
liability for products that are “unavoidably unsafe.” 
Raynor v. Richardson Merrell, Inc., 643 F. Supp. 
238, 247 (D.D.C. 1986). Further, it has been argued 
that the “unavoidably unsafe product” defense may 
have been adopted by the court in Fisher v. Sibley 
Memorial Hospital, 403 A.2d 1130 (D.C. 1979), where 
it “implied (and arguably held) that a blood trans-
fusion… was an ‘unavoidably unsafe product’… for 
which there is no liability because it had to be used 
despite the high degree of risk.” Bowler v. Stewart-
Warner Corp., 563 A.2d 344, 352 (D.C. 1989) (Ferren, 
J. concurring).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
The District of Columbia recognizes an exception 
to a manufacturer’s or seller’s duty to warn of fore-
seeable risks where a product’s danger is obvious 
to its user, “the only danger being not latent but 
obvious to any possible user.” Jamieson v. Woodward 
& Lothrop, 247 F.2d 23, 28 (D.C. Cir. 1957), cert. 
denied, 355 U.S. 855 (1957); Delahanty v. Hinckley, 
564 A.2d 758, 760 (D.C. 1989) (citing Restatement 
(Second) of Torts Section 402A, comment j). See also 
East Penn Manufacturing Co. v. Pineda, 578 A.2d 
1113, 1120 (D.C. 1990), wherein the court, discussing 
the “experienced user” defense, quoted Restatement 
(Second) of Torts Section 338, comment k: “It is 
not necessary for the supplier to inform those for 
whose use the chattel is supplied of a condition that 
a mere casual looking over will disclose, unless the 
circumstances… are such that even so casual an 
inspection will not be made,” and Ferguson v. F.R. 
Winkler GMBH & Co., 79 F.3d 1221, 1227 (D.C. Cir. 
1996) (discussing the “experienced user” defense in a 
failure to warn action).

Informed or Learned Intermediary
The District of Columbia Court of Appeals has recog-
nized the learned intermediary doctrine in product 
liability cases. Keffer v. Lorenz, 2012 D.C. Super. 
Lexis 7, *12–13 (D.C. Super. Ct. July 19, 2012) (citing 
Payne v. Soft Sheen Prods., Inc., 486 A.2d 712, 727 
n.10 (D.C. 1985)). Additionally, language in some 
other Court of Appeals opinions suggests that manu-
facturers of products may not be liable in certain cir-
cumstances involving informed intermediaries. See, 
e.g., Mampe v. Ayerst Labs., 548 A.2d 798 (D.C. 1988) 
(manufacturer of drug not liable for failure to warn 
for injuries sustained from drug in which affixed 
warning was not at all relied upon by prescribing 
physician); Raynor v. Richardson Merrell, Inc., 643 F. 
Supp. 238, 247 (D.D.C. 1986) (when advertising did 
not induce purchase of product, but purchase was 
recommended by an intermediary who is a profes-
sional, the adequacy of the warnings must be judged 
in relationship to that professional—“a patient 
relies upon her physician not her pharmacy to warn 
her of risks associated with prescription drugs”); 
MacPherson v. Searle & Co., 775 F. Supp. 417, 424–25 
(D.D.C. 1991) (applying the learned intermediary 
doctrine or “prescription drug rule” with respect to 
oral contraceptives).

The District of Columbia also recognizes an 
exception to a manufacturer’s duty to warn in the 
case of “experienced users.” East Penn Mfg. Co. v. 
Pineda, 578 A.2d 1113, 1120 (D.C. 1990). Generally, 
a user may rely on a supplier’s superior knowledge 
of latent dangers associated with the product’s use. 
Id. A user may not, however, rely on such where 
“his own special experience enables him to perceive 
those hidden dangers himself.” Id. The relevant test 
in determining the applicability of this exception is 
“whether the user, by virtue of his profession and 
experience, knew or should have known of the latent 
danger.” Id. See also Ferguson v. F.R. Winkler GMBH 
& Co., 79 F.3d 1221, 1227 (D.C. Cir. 1996) (discussing 
use of the “experienced user” defense in a failure to 
warn action).

Sealed Containers
The District of Columbia does not at this time recog-
nize a sealed container defense per se. However, the 
manufacturer of a defective product has an implied 
duty to indemnify the seller in circumstances where: 
(a) the latter relies reasonably on the manufacturer’s 
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knowledge and skill in making the product free of 
defects; and (b) any negligence on the seller’s part 
consists of at most a failure to discover a defect in 
the product. See East Penn Mfg. Co. v. Pineda, 578 
A.2d 1113, 1126 (D.C. 1990).

Fault of Others
Under District of Columbia law, any and all tortfea-
sors may be held jointly and severally liable for the 
whole of the damage resulting from their tortious 
act. Grober v. Capital Transit Co., 119 F. Supp. 100, 
107 (D.D.C. 1954). There may be only one verdict for 
a single sum, regardless of the tortfeasors’ varying 
degrees of culpability. Id. at 107–08. In such a case, 
contribution may be available, though it apportions 
damages to tortfeasors on an equal basis in pro-
portion to their numbers. Nordstrom v. District of 
Columbia, 213 F. Supp. 315, 318 (D.D.C. 1963), rev’d 
on other grounds, 327 F.2d 863 (D.C. Cir. 1963); Dis-
trict of Columbia v. Washington Hosp. Ctr., 722 A.2d 
332, 336 (D.C. 1998). Similarly, indemnification may 
be available if expressly provided for by contract or if 
created by operation of law. Cokas v. Perkins, 252 F. 
Supp. 563, 566 (D.D.C. 1966).

A plaintiff’s employer may not be joined as 
a party defendant in a products liability action 
stemming from an employee’s work related injury, 
because of the exclusive remedy provision con-
tained in the District of Columbia’s Workman’s 
Compensation Act. D.C. Code §32-1504. See 
also Tekle v. Foot Traffic, Inc., 699 A.2d 410, 412 
(D.C. 1997). This provision similarly prevents an 
employer from being held jointly liable in tort with 
a third party for such injuries. Myco, Inc. v. Super 
Concrete Co., 565 A.2d 293, 298 (D.C. 1989). Not-
withstanding the exclusive remedy provision, an 
employer who fails to secure payment of workman’s 
compensation benefits is liable at the employee’s 
election for civil damages. D.C. Code §32-1504(b). 
In the event the employee elects to bring such an 
action, the employer is prohibited from assert-
ing contributory negligence, assumption of risk, 
or negligence of a fellow employee as a defense. 
Id. Further, criminal sanctions may be enforced 
against the employer. D.C. Code §32-1539. These 
sanctions extend to the president, secretary and 
treasurer of a corporate entity. Id.

Preemption
The District of Columbia Court of Appeals has suc-
cinctly summarized the preemption doctrine:

Preemption will be inferred either when 
Congress has implicitly indicated an intent 
to occupy an entire field of regulation, in 
which case all local law in the field will be 
preempted,… or when local law actually con-
flicts with federal law, in which case the local 
law will be preempted to the extent it “stands 
as an obstacle to the accomplishment and 
execution of the full purposes and objectives 
of Congress.”

Davis v. Gulf Oil Corp., 485 A.2d 160, 168 (D.C. 1984) 
(quoting Jones v. Rath Packing Co., 430 U.S. 519, 526 
(1977)).

Compliance with Standards
Compliance with regulatory labeling requirements 
does not preclude a finding that additional warnings 
should have been given. Consequently, statutory 
requirements do not establish the standard of care; 
however, compliance with a statute is some evidence 
that due care was exercised. Burch v. Amsterdam 
Corp., 366 A.2d 1079, 1086 n.20 (D.C. 1976). Exis-
tence of adequate warnings is but one factor that 
a jury may consider in determining whether a 
machine contained a design defect and that it was 
unreasonably dangerous. Rogers v. Ingersoll-Rand 
Co., 144 F.3d 841, 843 (D.C. Cir. 1998).

Compliance with legislative or industry standards 
does not prevent a finding of negligence where a 
reasonable person would have taken additional 
precautions. “[I]ndustry- wide custom influences, 
but does not conclusively determine, the applicable 
standard of care… [t]hus, the elevator’s conformity 
to industry and legal standards established West-
inghouse’s due care unless the [person injured by 
the elevator] proffered contrary evidence that the 
product, as designed, created an unreasonable dan-
ger.” Westinghouse Elec. Corp. v. Nutt, 407 A.2d 606, 
610 (D.C. 1979). Further, customary use of another, 
safer design is relevant to establish the standard of 
care and to establish that the defendant’s design is 
unreasonably dangerous. Evidence of available safety 
mechanisms illustrates what is feasible and suggests 
a body of knowledge of which the manufacturer 
should be aware. Id. at 611.
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Government Contractor Defense
District of Columbia case law indicates that the 
government contractor defense may be available to 
manufacturers. The elements of the defense have 
been articulated as follows: “(1) the government 
issued specifications for the item at issue or reviewed 
and approved a reasonably precise set of specifi-
cations; (2) the product conformed to the specifi-
cations; and (3) the government had knowledge of 
the product’s hazards equal to or greater than the 
contractor.” Pray v. Lockheed Aircraft Corp., 644 F. 
Supp. 1289, 1293 (D.D.C. 1986); see also Haltiwanger 
v. Unisys Corp., 949 F. Supp. 898, 902 (D.D.C. 1996). 
The government contractor defense may apply even 
where the manufacturer retains significant control 
over the instrumentality in question. Only general 
government approval is necessary. Haltiwanger, 949 
F. Supp. at 902–03. Long term use of a given design 
by the government often indicates de facto accep-
tance of the design. Id. at 904.

The discretionary function exception of the Fed-
eral Tort Claims Act extends to provide government 
immunity to contractors working for the govern-
ment, when the contractor acts to implement a dis-
cretionary function of the government. Id. at 902.

State-of-the-Art
Though this defense has not been expressly recog-
nized in the District of Columbia, it appears to be 
available to manufacturers whose product conforms 
to “state-of-the-art” technology. See Knippen v. Ford 
Motor Co., 546 F.2d 993 (D.C. Cir. 1976) (where the 
manufacturer was held to a reasonable duty of care 
in the design of its automobile consonant with the 
state-of-the-art); see also Hull v. Eaton Corp., 825 
F.2d 448, 454 (D.C. Cir. 1987) (wherein the court 
stated that the District of Columbia Court of Appeals 
would follow a risk/utility balancing test, requiring 
the weighing of the utility of the design and other 
factors against the magnitude of the risk created by 
the product); Artis v. Corona Corp. of Japan, 703 A.2d 
1214, 1217 (D.C. 1997). Evidence regarding state-of-
the-art technology may be admitted in the District of 
Columbia and imposes upon the manufacturer the 
duty of an expert to keep abreast and informed of 
developments in a particular field, including safety 
devices and equipment used within the industry. 
Owens- Corning Fiberglas Corp. v. Henkel, 689 A.2d 
1224, 1229 (D.C. 1997).

Privity of Contract
The absence of privity between a manufacturer or 
distributor of a product and the ultimate consumer 
may not serve as a defense to an action based on 
either strict liability or implied warranty. Cottom 
v. McGuire Funeral Serv., Inc., 262 A.2d 807, 808 
(D.C. 1970).

Disclaimers of Liability
As set forth in the District of Columbia Uniform 
Commercial Code, consequential damages may be 
“limited or excluded [by contractual agreement 
between the buyer and the seller] unless the limita-
tion or exclusion is unconscionable. Limitation of 
consequential damages for injury to the person in 
the case of consumer goods is prima facie uncon-
scionable but limitation of damages where the loss is 
commercial is not.” D.C. Code §28:2-719(3).

Failure to Mitigate Damages
The District of Columbia applies the “avoidable con-
sequence” doctrine, which states that the plaintiff is 
not entitled to recover damages for any harm that 
could have been avoided by the use of reasonable 
effort. Hinton v. Sealander Brokerage Co., 917 A.2d 
95, 110 (D.C. 2007) (quoting Flowers v. District of Co-
lumbia, 478 A.2d 1073, 1077 (D.C. 1984)). Damage re-
sulting from the plaintiff’s negligence or indifference 
is not considered the direct or natural consequence of 
the defendant’s wrong. Parking Mgmt., Inc. v. Jacob-
son, 257 A.2d 479, 481 (D.C. 1969). The party assert-
ing this defense bears the burden of demonstrating 
the opposing party’s failure to act reasonably under 
the circumstances. Tri County Indus., Inc. v. District 
of Columbia, 200 F.3d 836, 840 (D.C. Cir. 2000).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
The District of Columbia Uniform Commercial 
Code permits buyers of goods to recover damages 
stemming from an “injury to person or property 
proximately resulting from any breach of warranty.” 
D.C. Code §28:2-715. Similarly, strict liability in tort 
is imposed on any entity placing on the market an 
article that causes injury to a person or his property. 
Cottom v. McGuire Funeral Serv., Inc., 262 A.2d 
807, 808–09 (D.C. 1970). To recover under either 
theory, the plaintiff need only establish that: (1) 
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the product was defective; and (2) as a result of the 
defect, the product caused injury. Bowler v. Stewart- 
Warner Corp., 563 A.2d 344, 346 (D.C. 1989) (citing 
Payne v. Soft Sheen Prods., Inc., 486 A.2d 712, 720 
(D.C. 1985)).

Statutes of Limitation
For both strict liability and negligence claims, the 
limitation period is three years. D.C. Code §12-
301(8). This begins to run on the date of injury. 
Shehyn v. District of Columbia, 392 A.2d 1008, 1013 
(D.C. 1978). Civil actions for injury or illness, based 
upon exposure to asbestos, shall be brought within 
one year after the date of disability, within one year 
after the date the plaintiff either knew, or should 
have known through reasonable diligence, that 
the disability was caused or contributed to by the 
exposure, or three years from the time the injury 
occurred, whichever is later. D.C. Code §12-311(a). 
Civil actions for wrongful death, based upon expo-
sure to asbestos, shall be brought within two years 
after the date of death, or within two years after the 
date the plaintiff either knew, or should have known 
through reasonable diligence, that the death was 
caused or contributed to by the exposure, whichever 
is later. D.C. Code §12-311(c).The limitation period 
for actions for injury to real property from toxic sub-
stances is five years. D.C. Code §12-301(10).

Under District of Columbia law, a court may only 
dismiss an action on statute of limitations grounds if 
no reasonable person could disagree upon the cause 
of action accrual date. Smith v. Brown & Williamson 
Tobacco Corp., 3 F. Supp. 2d 1473, 1475 (D.D.C. 1998).

Statutes of Repose
For actions arising out of death or injury caused by 
a defective or unsafe improvement to real property, 
an action must be commenced within ten years from 
the date the improvement was substantially com-
pleted. D.C. Code §12-310(a)(1). This limitation does 
not apply, however, to “any manufacturer or supplier 
of any equipment or machinery or other articles 
installed in a structure upon real property….” D.C. 
Code §12-310(b)(3).

Useful Safe Life
The defense has not been addressed in reported Dis-
trict of Columbia case law.

Damages and Joint Liability
Compensatory Damages
Recoverability

An injured party is entitled to compensation for 
losses that are the natural consequence and proxi-
mate result of the defendant’s tort or breach of con-
tract. Bernard v. Calkins, 624 A.2d 1217, 1220 (D.C. 
1993) (citing Boiseau v. Morrissette, 78 A.2d 777, 780 
(D.C. 1951)); Murphy v. O’Donnell, 63 A.2d 340, 342 
(D.C. 1948). Tortious injuries, however, need only 
be within the risk created by the defendant’s action, 
whereas contract damages must be foreseeable. Bay 
Gen. Indus., Inc. v. Johnson, 418 A.2d 1050, 1056 
(D.C. 1980).

In wrongful death cases, the spouse and next of 
kin of the decedent may recover: (1) compensation 
for pecuniary loss; (2) compensation for the value of 
services lost to the family as a result of the decedent’s 
death; and (3) the “reasonable expenses of last illness 
and burial.” D.C. Code §16-2701; see also Herbert v. 
District of Columbia, 808 A.2d 776, 778 n.2 (D.C. 
2002); Doe v. Binker, 492 A.2d 857, 863 (D.C. 1985).

Limitations

There are no statutory limitations on compensatory 
damages, except that, in wrongful death cases, if 
“the verdict is deemed excessive the trial judge or the 
appellate court, on appeal of the cause, may order a 
reduction of the verdict.” D.C. Code §16-2701. In a 
claim for negligent infliction of emotional distress 
without any physical injury, a plaintiff may only 
recover if he was in the zone of physical danger 
and feared for his safety as a result of defendant’s 
negligence. Williams v. Baker, 572 A.2d 1062, 1067 
(D.C. 1990).

Punitive Damages
Insurability

The issue of insurability of punitive damages has 
not been determined in the District of Columbia. In 
re Estate of Corriea, 719 A.2d 1234, 1240 n.5 (D.C. 
1998). Although the Court of Appeals has suggested 
that it would “defeat public policy to permit such 
person to shift the burden of punitive damages to 
an insurance company,” Curry v. Giant Food Co., 
522 A.2d 1283, 1290 (D.C. 1987), an argument could 
be made that punitive damages would be covered 
unless expressly excluded in an insurance contract. 
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See Potomac Elec. Power Co. v. California Union Ins. 
Co., 777 F. Supp. 968, 976 (D.D.C. 1991); Am. Ins. Co. 
v. Tutt, 314 A.2d 481, 484 (D.C. 1974). A contrary 
result could occur if the court finds the punitive 
damages provision in a contract to be unconsciona-
ble, and thus may refuse to enforce it. See D.C. Code 
§28:2-302(1).

Recoverability

Punitive damages are available in the District of 
Columbia upon proof that the defendant’s tortious 
act was aggravated by “evil motive, actual malice, 
deliberate violence or oppression.” Robinson v. 
Sarisky, 535 A.2d 901, 906 (D.C. 1988). Actual mal-
ice is not required, but the defendant must act with 
such conscious and deliberate disregard of the con-
sequences of his actions that the conduct is wanton. 
Knippen v. Ford Motor Co., 546 F.2d 1002 (D.C. Cir. 
1976). The plaintiff must clearly establish that the 
defendant’s actions justify punitive damages. “In the 
context of product liability actions, this burden has 
been equated with the clear and convincing standard 
of proof.” Raynor v. Richardson- Merrell, Inc., 643 
F. Supp. 238, 245 (D.D.C. 1986). See also Tolson v. 
District of Columbia, 860 A.2d 336, 345 (D.C. 2004) 
(“Punitive damages may be awarded only if it is 
shown by clear and convincing evidence that the 
tort committed by the defendant was aggravated by 
egregious conduct and a state of mind that justifies 
punitive damages.”).

Notwithstanding the availability of punitive dam-
ages, they “are disfavored under District of Columbia 
law.” Vassiliades v. Garfinckel’s, Brooks Bros., 492 
A.2d 580, 593 (D.C. 1985). Punitive damages are 
awarded purely at the discretion of the fact finder, 
and are not awarded as of right, no matter how egre-
gious the defendant’s conduct. Berger v. Iron Workers 
Reinforced Rodmen, Local 201, 170 F.3d 1111, 1139 
(D.C. Cir. 1999).

Contribution
Except in the case of intentional and willful wrong-
doers, there may be contribution between joint 
tortfeasors. Hall v. George A. Fuller Co., 621 A.2d 
848, 850 (D.C. 1993). The right to contribution 
between tortfeasors does not arise unless there is 
joint liability of both parties to the injured person. 
Id.; Liberty Mutual Ins. Co. v. District of Columbia, 
316 A.2d 871, 873 n.2 (D.C. 1974). Under District 

of Columbia law, contribution apportions dam-
ages among joint tortfeasors on an equal basis in 
proportion to their number. Hubbard v. Chidel, 
790 A.2d 558, 569 (D.C. 2002). The fact that the 
negligence of one tortfeasor may be greater than 
that of another does not change the method of 
equally apportioning contribution, since the law 
does not recognize degrees of negligence. District of 
Columbia v. Washington Hosp. Ctr., 722 A.2d 332, 
336 (D.C. 1998) (quoting Early Settlers Ins. Co. v. 
Schweid, 221 A.2d 920, 923 (D.C. 1966)).

Indemnification
Indemnification is a form of relief available in the 
District of Columbia. Rose v. Hakim, 335 F. Supp. 
1221, 1231 (D.D.C. 1971), aff’d in part, remanded to 
501 F.2d 806, 810 (D.C. Cir. 1974). A right to indem-
nity arises either from an express contractual pro-
vision or from an obligation created by operation of 
law. Cokas v. Perkins, 252 F. Supp. 563, 566 (D.D.C. 
1966). It is a right to complete reimbursement on 
the part of one tortfeasor as against another for the 
entire amount that the former has been compelled to 
pay. Nordstrom v. District of Columbia, 213 F. Supp. 
315, 318 (D.D.C. 1963), rev’d on other grounds, 327 
F.2d 863 (D.C. Cir. 1963).

Where joint tortfeasors are guilty of active neg-
ligence and their negligence concurs in causing the 
injury, none is entitled to indemnity against the oth-
ers, though there may be contribution among them. 
Early Settlers Ins. Co. v. Schweid, 221 A.2d 920, 923 
(D.C. 1966). As to situations involving a manufac-
turer and a seller, see East Penn Manufacturing Co. v. 
Pineda, 578 A.2d 1113, 1126 (D.C. 1990).

Joint and/or Several Liability
In a case involving multiple defendants, any and all 
tortfeasors may be held liable for the whole of the 
damage resulting from their tortious act. Grober 
v. Capital Transit Co., 119 F. Supp. 100, 107 (D.D.C. 
1954). Though such tortfeasors may be sued jointly 
and severally, there may be only one verdict for a sin-
gle sum regardless of the tortfeasors’ varying degrees 
of culpability. Id.

Fault of Bankrupt or Insolvent Manufacturers
The issue has not been addressed in reported District 
of Columbia case law.
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Successor Liability
In the event of a merger, “all liabilities of each cor-
poration that is merged into the survivor shall be 
vested in the survivor.” D.C. Code §29-309.07(4).

Market Share Liability
A plaintiff may not recover under “concert of action,” 
“market share,” or “bulk supply” theories of liability. 
See Tidler v. Eli Lilly & Co., 851 F.2d 418, 424–25 
(D.C. Cir. 1988); see also Claytor v. Owens- Corning 
Fiberglas Corp., 662 A.2d 1374, 1383 n.10 (D.C. 
1995) (citing a collection of cases rejecting “market 
share” liability).

Economic Loss Rule
Under District of Columbia law, the economic loss 
doctrine bars tort plaintiffs from recovering loss 
of value or use of a product itself, cost to repair or 
replace the product, or lost profits resulting from 
loss of use of product. Whitt v. Am. Prop. Constr., 
P.C., 157 A.3d 196, 204 (D.C. 2017). Economic loss 
can be recovered under a breach of warranty action 
without the need to show privity, whether it can 
be recovered in strict liability is an open question. 
Bowler v. Stewart-Warner Corp., 563 A.2d 344, 352 
(D.C. 1989). Economic loss can also be recovered in 
circumstances involving a “special relationship.” 
Whitt, 157 A.3d at 206. In National Telephone Co-op. 
Ass’n v. Exxon Corp., 38 F. Supp. 2d 1 (D.D.C. 1998), 
the court refused to apply the economic loss rule in a 
non- commercial case.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

See Standardized Civil Jury Instructions for the Dis-
trict of Columbia (2002 rev. ed.) at Chapter 23, et seq.

Design or Manufacturing Defect

A manufacturer is strictly liable for damage caused 
by a product if: (1) there was a feasible way to design 
a safer product; and (2) if an ordinary customer 
would conclude that the manufacturer ought to have 
used an alternate design. Warner Fruehauf Trailer 
Co. v. Boston, 654 A.2d 1272, 1276–77 (D.C. 1995) 
(citing Hull v. Eaton Corp., 825 F.2d 448, 454 (D.C. 
Cir. 1987). To satisfy this test, the plaintiff must 

demonstrate that the magnitude of danger from the 
product outweighed the cost of avoiding the danger. 
Id. This requires, for example, a determination of: 
(1) any new dangers that would be created by use of 
the safer design; and (2) any reduction in benefits 
that would occur by using the safer design in lieu 
of the product’s actual design. Id. This test follows 
the Maryland “risk/utility balancing test” applied 
in Phipps v. General Motors Corp., 363 A.2d 955, 961 
(Md. 1976).

Failure to Warn

Plaintiff may plead a claim of negligence or strict 
liability for injury derived from a manufacturer’s 
failure to warn about foreseeable harm stemming 
from its product. Payne, 486 A.2d at 721. Under 
either theory, the manufacturer’s duty is the same: 
“if its product ‘could result in foreseeable harm [the 
manufacturer] has a duty to give a warning which 
adequately advises the user of attendant risks and 
which provides specific directions for safe use.’” Id. 
(citing Russell v. G.A.F. Corp., 422 A.2d 989, 991 
(D.C. 1980)). See Fuller v. Chemical Specialties Mfg. 
Corp., 702 A.2d 1239, 1241 (D.C. 1997); Baldwin, 751 
F. Supp. at 6.

As it relates to intermediaries, but not persons 
ultimately at risk, the relevant factors to consider in 
determining whether a product warning is adequate 
are: (1) the risk of injury; (2) the seriousness of harm 
which might result; (3) the particularity and expense 
of placing a warning directly on the product; and (4) 
the reliability of the intermediaries as conduit of the 
warning. Jackson v. H.R. Nicholson Co., 545 F. Supp. 
762, 764–65 (D.D.C. 1982) (citing Russell, 422 A.2d 
at 992).

Post-Sale Duties

A manufacturer has the duty to provide a non- 
defective product, and generally that duty may not 
be delegated to another distributor further down the 
stream of commerce. East Penn Mfg. Co. v. Pineda, 
578 A.2d 1113, 1126 (D.C. 1990). The manufacturer 
has a duty to the ultimate user, not the intermediary 
purchaser or distributor. Id.

Vendor or Distributor

Each entity contributing to an “integral part of the 
overall producing and marketing enterprise” which 
places a defective product into the stream of com-
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merce can be held strictly liable to the ultimate con-
sumer for damage caused by the defective product. 
Wetzel v. Capital City Real Estate, LLC, 73 A.3d 1000, 
1006 (D.C. 2013) (quoting Berman v. Watergate West, 
Inc., 391 A.2d 1351, 1359 (D.C. 1978). See also Cot-
tom., 262 A.2d at 809 (under theory of strict liability, 
purchaser can recover from its immediate seller and 
manufacturer of defective product for injury to his 
person or property); but see East Penn Mfg. Co. v. 
Pineda, 578 A.2d 1113, 1126 (D.C. 1990).

Proof in Negligence Actions
Pattern Jury Instructions

See Standardized Civil Jury Instructions for the Dis-
trict of Columbia (2002 rev. ed.) at §§5, 23, et seq.

Design or Manufacturing Defect

A manufacturer is liable in negligence for damage 
caused by its product if the manufacturer fails to 
exercise reasonable care in its design. Westinghouse 
Elec. Corp. v. Nutt, 407 A.2d 606, 609 (D.C. 1979). See 
also Pappas v. Ford Motor Co., 7 F. Supp. 2d 22, 24–25 
(D.D.C. 1998); Hull v. Eaton Corp., 825 F.2d 448, 453 
(D.C. Cir. 1987). In determining whether the manu-
facturer conformed to its standard of care, the court 
looks to the circumstances of each particular case 
and balances “the likelihood of harm [caused by the 
product’s design], and the gravity of harm if it hap-
pens, against the burden of precaution which would 
be effective to avoid the harm.” Westinghouse Elec. 
Corp., 407 A.2d at 610 (quoting 2 Harper & James, 
The Law of Torts, §28.4, at 1542 (1956)).

Failure to Warn

See “Failure to Warn,” in strict liability, supra.

Evidence
Qualification of Expert Witness
In order to qualify as an expert witness in the Dis-
trict of Columbia, an individual must have sufficient 
skill, knowledge, or experience in a field or calling 
to make it apparent that his opinion or inference 
will probably aid the trier of fact in his search for 
truth. Austin v. United States, 64 A.3d 413, 425–26 
(D.C. 2013).

The District of Columbia federal courts have 
adopted the standard for determining the reliability 

and relevance of scientific evidence as set forth in 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993). See Lakie v. SmithKline Beecham, 
965 F. Supp. 49, 54 (D.D.C. 1997). Applying the 
Daubert test, the trial judge will act as a “gatekeeper” 
in determining whether the proffered testimony 
is based on “scientific knowledge.” He or she must 
consider (1) whether the scientific methodology has 
been tested, (2) whether it has been subjected to peer 
review, (3) the rate of error of a given methodology, 
and (4) the degree of “general acceptance” of the 
methodology in the scientific community. Id. Lastly, 
the trial judge must decide whether the testimony 
“fits” the material issues involved in the case. Id. The 
judge must refrain from passing judgment on the 
merits of the expert’s scientific conclusions. Ambros-
ini v. Labarraque, 101 F.3d 129, 140 (D.C. Cir. 1996).

The District of Columbia has recently adopted 
the same standards as the federal courts for deter-
mining the reliability and relevance of scientific 
evidence. Motorola Inc. v. Murray, 147 A.3d 751, 757 
(D.C. 2016).

Spoliation of Evidence
The District of Columbia recognizes the tort of spoli-
ation of evidence. In order to recover, a plaintiff must 
(1) prove negligent or reckless spoliation of evidence, 
and (2) demonstrate that defendant’s actions proxi-
mately caused the harm alleged, that plaintiff’s abil-
ity to prevail in the underlying suit was significantly 
impaired due to the spoliated evidence, and that 
there was a significant probability of success in the 
underlying claim. Holmes v. Amerex Rent-A-Car, 710 
A.2d 846, 850 (D.C. 1998). Damages for spoliation of 
evidence should be adjusted for the estimated likeli-
hood of success in a potential civil action. Id.

The District of Columbia Rules of Professional 
Conduct prohibit an attorney from altering, destroy-
ing or concealing evidence. D.C. Ct. R. Prof. C. 3.4 
(2007).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service may be made on a corporation “by delivering 
a copy of the summons, complaint, Initial Order, 
any addendum to that order, and any other order 
directed by the court to the parties at the time of fil-
ing to an officer, a managing or general agent, or any 
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other agent authorized by appointment or by law to 
receive service of process….” D.C. Super. Ct. R. Civ. 
P. 4(h)(1). Service may also be made by: (1) mailing 
a copy of the summons, complaint, Initial Order, 
any addendum to that order, and any other order 
directed by the court to the parties at the time of 
filing to the person to be served by registered or cer-
tified mail, return receipt requested; or (2) first class 
mail to the person to be served, together with two 
copies of a notice and acknowledgment, and a return 
envelope, postage prepaid, and addressed to the 
sender. D.C. Super. Ct. R. Civ. P. 4(c)(5). “If an entity 
fails to designate or maintain a registered agent in 
the District as required by law, or if an entity’s reg-
istered agent in the District cannot with reasonable 
diligence be found…the Mayor shall be an agent of 
the entity upon whom any process against the entity 
may be served…” D.C. Code §29-104.12(d).

In an action against a foreign corporation doing 
business in the District, “process may be served on 
the agent of the corporation or person conducting its 
business, or, when he is absent and cannot be found, 
by leaving a copy at the principal place of business 
in the District, or, where there is no such place of 
business, by leaving a copy at the place of business or 
residence of the agent in the District….” D.C. Code 
§13-334(a).

When a foreign corporation transacts business 
in the District without having a place of business or 
resident agent therein, “service upon any officer or 
agent or employee of the corporation in the District 
is effectual as to actions growing out of contracts 
entered into or to be performed, in whole or part, in 

the District of Columbia or growing out of any tort 
committed in the District.” D.C. Code §13-334(b).

Answer Time
A complaint must be answered within 21 days after 
service, except in those cases where an applicable 
statute or rule of court provides for service upon a 
party not found within or an inhabitant of the Dis-
trict. D.C. Super. Ct. R. Civ. P. 12(a)(1).

Particularity with which Affirmative 
Defenses must be Raised
Assumption of risk and contributory negligence are 
among the listed defenses that shall be set forth affir-
matively in an answer to a complaint. D.C. Super. Ct. 
R. Civ. P. 8(c). A party must set forth “any avoidance 
or affirmative defense” in the responsive pleading. 
Id. Nevertheless, there is some flexibility where no 
prejudice results from a party’s failure to adhere to 
the letter of the rule. Jackson v. District of Columbia, 
412 A.2d 948, 951 (D.C. 1980).

Each averment of such pleading shall be simple, 
concise, and direct. D.C. Super. Ct. R. Civ. P. 8(d)(1). 
No technical forms of pleadings are required. Id.
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