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Restatement (Third) of Torts: 
Products Liability
Even prior to its formal adoption, Florida courts 
cited to the Restatement (Third) of Torts: Products 
Liability. For example, in Scheman- Gonzalez v. Saber 
Mfg. Co., 816 So. 2d 1133, 1139 (Fla. Dist. Ct. App. 4th 
2002), the court referred to Section 2 of the Restate-
ment (Third) in analyzing the sufficiency of the 
plaintiff’s expert testimony concerning warnings. In 
Warren ex rel. v. K Mart Corp., 765 So. 2d 235, 237 
(Fla. Dist. Ct. App. 1st 2000), the court also cited 
Section 2 with approval.

Thereafter, in 2005, Florida’s Third District Court 
of Appeal formally adopted Sections 2 and 5 of the 
Restatement (Third) in a line of cases beginning 
with Kohler Co. v. Marcotte, 907 So. 2d 596, 598–99 
(Fla. Dist. Ct. App. 3d 2005); Agrofollajes, S.A. v. E.I. 
Du Pont de Nemours & Co., 48 So. 3d 976, 997 (Fla. 
Dist. Ct. App. 3d 2010), cert. denied, 69 So. 3d 277 
(Fla. 2011) (a case involving allegations of damage 
to decorative plants by DuPont’s Benlate product, in 
which the court held that the risk- utility analysis, 
as enunciated by the Restatement (Third), was the 
proper test of defect, disapproving the consumer 
expectation test as being used as the independent 
basis of determining defect); and Union Carbide 
Corp. v. Aubin, 97 So. 3d 886, 892 (Fla. Dist. Ct. App. 
3d 2012), cert. granted, Fla. Sup. Ct. (No. SC12-2075) 
(2012).

However, in 2015, the Supreme Court of Florida 
addressed the Third Circuit’s adoption and expan-
sion of the Restatement (Third) of Torts in Aubin 
v. Union Carbide Corp., 177 So. 3d 489 (Fla. 2015). 
See “Design Defect,” infra. The court specifically 
disapproved of the Third District’s adoption of the 
Restatement (Third) of Torts in Aubin, Kohler, and 
Agrofolljes. Aubin, 177 So. 3d at 512. In light of this 
decision, the Restatement (Third), at least in regard 
to section 2 and the risk- utility analysis, is no longer 
the law in Florida.

Available Defenses
Few recent cases in Florida have addressed the 
defenses available in products liability matters.

Assumption of Risk
Florida courts recognize the defenses of express and 
implied assumption of the risk. Express assump-
tion of the risk is a complete defense only when the 
plaintiff has voluntarily participated in a contact 
sport, with full knowledge and appreciation of the 
danger(s) involved. Mazzeo v. Sebastian, 550 So. 
2d 1113, 1116 (Fla. 1989); Kuehner v. Green, 436 
So. 2d 78, 79–80 (Fla. 1983); LeNoble v. City of Ft. 
Lauderdale, 663 So. 2d 1351, 1351–52 (Fla. Dist. Ct. 
App. 4th 1995). In all other instances, the defense 
of implied assumption of risk has been merged into 
comparative negligence. See Mazzeo, 550 So. 2d at 
1115–16; Blackburn v. Dorta, 348 So. 2d 287, 293 
(Fla. 1977); McGraw v. R & R Invs., Ltd., 877 So. 2d 
886, 891 (Fla. Dist. Ct. App.1st 2004); Kinnebrew v. 
KMart Corp., 755 So. 2d 187, 188 (Fla. Dist. Ct. App. 
3d 2000). However, conduct previously characterized 
as assumption of risk may now possibly be addressed 
under the defense of misuse of product. See, e.g., 
Gonzalez v. G.A. Braun, Inc., 608 So. 2d 125, 126 
(Fla. Dist. Ct. App. 3d 1992); Talquin Elec. Coop., Inc. 
v. Amchem Prods., Inc., 427 So. 2d 1032, 1033 (Fla. 
Dist. Ct. App. 1st 1983); Clark v. Boeing Co., 395 So. 
2d 1226, 1229 (Fla. Dist. Ct. App. 3d 1981); Mendez 
v. Honda Motor Co., 738 F. Supp. 481, 484–85 (S.D. 
Fla. 1990).

Comparative Fault/Contributory Fault
The Supreme Court of Florida adopted pure com-
parative negligence in 1973 in Hoffman v. Jones, 280 
So. 2d 431, 438 (Fla. 1973). Under this doctrine, a 
plaintiff’s recovery of damages is reduced in propor-
tion to the percentage of negligence the trier of fact 
attributes to the plaintiff as a proximate cause of his 
or her injuries, as codified by the Florida Legislature 
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in Section 768.81(2), Florida Statutes. Comparative 
negligence requires fault be apportioned among all 
entities or persons who contributed to the injury, 
even those who have not been joined as parties. See 
Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993), receded 
from in part, Wells v. Tallahassee Mem. Reg. Med. 
Ctr., Inc., 659 So. 2d 249 (Fla. 1995); Regions Bank v. 
Capital Square, Inc., 83 So. 3d 900, 902 (Fla. Dist. Ct. 
App. 3d 2012). See also Tillman v. C.R. Bard, Inc., 96 
F. Supp. 3d 1307 (M.D. Fla. 2015). See “Fault of Oth-
ers,” infra.

Comparative negligence is a defense in both neg-
ligence and strict liability products liability actions. 
See West v. Caterpillar Tractor Co., 336 So. 2d 80, 
90–92 (Fla. 1976); Kidron, Inc. v. Carmona, 665 So. 
2d 289, 291 (Fla. Dist. Ct. App. 3d 1995). As to strict 
liability, the comparative negligence claim must be 
based on grounds other than the failure to discover 
the defect or the failure of the plaintiff to guard 
against the possibility of the existence of a defect. 
West, 336 So. 2d at 92; Kidron, 665 So. 2d at 291.

Seatbelts—Failure to Use
As of July 1, 1987, front seat passengers in Florida 
are required to wear seatbelts. Fla. Stat. §316.614(5) 
(2017). Florida has adopted the seatbelt defense in 
ordinary automobile negligence actions. Ridley v. 
Safety Kleen Corp., 693 So. 2d 934, 943 (Fla. 1996); 
Ins. Co. of N. Am. v. Pasakarnis, 451 So. 2d 447, 453 
(Fla. 1984). In other words, a plaintiff’s failure to 
wear an available and fully operational safety belt is 
a failure to use reasonable care and may constitute 
comparative negligence as a matter of law. Brito v. 
Cnty. of Palm Beach, 753 So. 2d 109, 113 (Fla. Dist. 
Ct. App. 4th 1998). This defense is also applicable in 
appropriate crashworthiness cases. While nonuse of 
a seatbelt may be used for purposes of proving com-
parative negligence, it cannot be used to show negli-
gence per se or as prima facie evidence of negligence. 
See Fla. Stat. §316.614(10) (2017); but see Brito, 753 
So. 2d at 113 (holding plaintiff’s failure to wear his 
belt to be comparative negligence as a matter of law, 
notwithstanding this statutory provision). Because a 
general allegation of comparative negligence is insuf-
ficient to preserve this defense, this defense must 
be plead with specificity. Volkswagen of Am., Inc. v. 
Long, 476 So. 2d 1267, 1269 (Fla. 1985).

In addition to the requirements on front seat 
passengers in Florida, every passenger five years 

or younger must be in a federally- approved child 
restraint device. Fla. Stat. §316.613(1)(a) (2017). But 
failure to provide and use a child restraint device 
cannot be considered as comparative negligence and 
evidence of such failure is inadmissible at trial with 
regard to such negligence. Fla. Stat. §316.613(3). This 
principle does not apply, however, when the allega-
tion involves a claim of defect in the child restraint 
device itself or where evidence of nonuse is provided 
to the jury to consider the cause of the child’s inju-
ries. Edic v. Century Prods. Co., 364 F.3d 1276, 1287 
(11th Cir. 2004); Quarantello v. Leroy, 977 So. 2d 648, 
653–54 (Fla. Dist. Ct. App. 5th 2008) (reasoning Sec-
tion 316.613(3) could not be used as an express grant 
of immunity shielding a person from damages where 
he or she failed to secure a child in a safety restrain-
ing device and allowing introduction of evidence of 
failure to provide and use a proper child passenger 
restraint in determining the cause of injury). The 
same result should obtain when the alleged defect 
involves an adult seatbelt.

Helmets—Failure to Use
Pursuant to a July 1, 2000 statutory amendment, 
Florida no longer requires the use of helmets for 
motorcycle riders over the age of 21 if they have at 
least $10,000 in bodily injury insurance limits. Fla. 
Stat. §316.211(3)(b) (2017). However, a failure to wear 
a helmet is still subject to comparative negligence 
arguments. See Lenhart v. Basora, 100 So. 3d 1177, 
1179 (Fla. Dist. Ct. App. 4th 2012) (holding that there 
is no meaningful distinction in the comparative 
negligence analysis between the failure to wear a seat 
belt and failure to wear a helmet).

Crashworthiness
Section 768.81, Florida Statutes, provides that a 
jury may consider the fault of others in causing an 
accident. This was the law in Florida up until the 
Supreme Court of Florida’s 2001 decision in D’Am-
ario v. Ford Motor Co., 806 So. 2d 424 (Fla. 2001), 
where it adopted the so-called “minority rule” in 
second- collision crashworthiness cases by holding 
the negligence of the driver or others who cause 
an accident is presumed and cannot be used as a 
defense in a second- collision “enhanced injury” case. 
Id. at 426 (considering the “second injury” as a sepa-
rate cause of action against the manufacturer on the 
theory that the injuries from the first accident were 
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enhanced, or increased, from what they would have 
been in the absence of the alleged defect). This deci-
sion was legislatively overruled by Section 768.81, 
which specifically found that, because D’Amario 
is inconsistent with the comparative fault system 
codified in 768.81, it “intends that this act be applied 
retroactively and overrule D’Amario.” See Wolf v. 
Toyota Motor Corp., No. N11C-08-149 RRC, 2013 WL 
3864305 (Del. Super. Ct. May 29, 2013) (recognizing 
that D’Amario was legislatively overruled).

However, in Rooker v. Ford Motor Co., 100 So. 3d 
1229, 1231–32 (Fla. Dist. Ct. App. 2d 2012), Florida’s 
Second District Court of Appeal reversed summary 
judgment entered in favor of the manufacturer, 
holding that even if plaintiff’s intoxication and neg-
ligence were in fact the cause of the crash, fact issues 
remained with respect to allegations of defects in the 
vehicle’s restraint system and roof structure. This 
case illustrates that, in considering a possible sum-
mary judgment motion in a crashworthiness case, 
the defense must be prepared to address all allega-
tions in the complaint. Rooker cited Ford Motor Co. 
v. Hill, 404 So. 2d 1049, 1052 (Fla. 1980) for the clas-
sic crashworthiness proposition that, under estab-
lished Florida law, a plaintiff need not show that the 
alleged defect was the cause of the accident to make 
out such a claim.

Misuse of Product
A plaintiff’s misuse of a manufacturer’s product, 
either knowing or inadvertent, is not an absolute 
defense in a Florida negligence case; rather, it is a 
species of comparative fault, proportionately reduc-
ing plaintiff’s recovery. See Standard Havens Prods. 
v. Benitez, 648 So. 2d 1192, 1193, 1197 (Fla. 1994) 
(holding comparative negligence principles were 
appropriate in analyzing apportionment of the neg-
ligence of the manufacturer of an alleged defective 
product and the negligent use thereof made by the 
consumer). In fact, the Supreme Court of Florida has 
consistently rejected per se absolute defenses to neg-
ligence actions. See id. at 1193, n.1; see also Auburn 
Mach. Works Co., Inc. v. Jones, 366 So. 2d 1167, 1169 
(Fla. 1979). Only when it can be said that the misuse 
is the sole cause of the injury can misuse be deemed 
a complete defense. See Talquin Elec. Coop., Inc. v. 
Amchem Prods., Inc., 427 So. 2d 1032, 1033 (Fla. 
Dist. Ct. App. 1st 1983); Clark v. Boeing Co., 395 So. 
2d 1226, 1229 (Fla. Dist. Ct. App. 3d 1981); Men-

dez v. Honda Motor Co., 738 F. Supp. 481, 484 (S.D. 
Fla. 1990).

Unanticipated, Unforeseeable, 
or Unintended Use
A manufacturer cannot be held strictly liable in Flor-
ida for an unintended use of a product within the 
meaning of Section 402A of the Restatement (Sec-
ond) of Torts. High v. Westinghouse Elec. Corp., 610 
So. 2d 1259, 1260 (Fla. 1992). In High, the plaintiff 
was engaged in the dismantling and recycling of cer-
tain transformers manufactured by Westinghouse 
containing polychlorinated biphenyls (PCBs). Id. at 
1260–61. Claiming injury because of the exposure to 
PCBs, plaintiff sued Westinghouse. Id. at 1261. The 
Supreme Court of Florida held the destruction and 
substantial alteration of the transformer was not an 
“intended use” of the product and therefore, West-
inghouse could not be held strictly liable. Id. at 1262. 
However, the Court clarified that a manufacturer has 
a duty to warn of dangerous contents in its product 
that could cause injury, even when the product is not 
used for its intended purposes. Id. at 1262–63. See 
“Dangerous or Obviously Unsafe Conditions—Duty 
to Warn,” infra. The decision in High rejected “the 
dissenting view that ‘intended use’ includes unin-
tended uses of a product if they were reasonably fore-
seeable.” Hernandez v. Altec Envtl. Prods., Inc., 903 
F. Supp. 2d 1350 (M.D. Fla. 2012), recons. den., 2013 
WL 836870, appeal den., 2013 WL 3448212 (entering 
summary judgment in favor of a wood chipper’s 
manufacturer, and holding that the design of the 
product was not unreasonably dangerous when used 
as intended (a safety cover had been removed by the 
unit’s owner)).

Alteration of Product
As previously explained, the Supreme Court of Flor-
ida has adopted Section 402A of the Restatement 
(Second) of Torts’ theory of strict liability. See West v. 
Caterpillar Tractor Co., 336 So. 2d 80, 86 (Fla. 1976). 
See “Restatement (Third) of Torts: Products Liabil-
ity,” supra. Under Section 402A, liability extends 
only when a product “is expected to and does reach 
the user or consumer without substantial change 
in the condition in which it is sold.” Restatement 
(Second) of Torts §402A (1965) (emphasis added). 
A plaintiff must therefore demonstrate the alleged 
defect existed when the product left the hands of the 
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manufacturer. Builders Shoring & Scaffolding Equip. 
Co. v. Schmidt, 411 So. 2d 1004, 1006 (Fla. Dist. Ct. 
App. 5th 1982); Rodriguez v. Nat’l Detroit, Inc., 857 
So. 2d 199, 201 (Fla. Dist. Ct. App. 3d 2003). Thus, a 
product which is allegedly defective due to a “sub-
stantial” alteration subsequent to the manufacture 
and sale of the product does not fall within the ambit 
of Section 402A. For example, in Lesnik v. Duval 
Ford, LLC, 185 So. 3d 577, 579 (Fla. Dist. Ct. App. 1st 
2016), plaintiff purchased a used pickup truck upon 
which a “lift kit” had been installed after its initial 
sale. Pointing out that there was no evidence of a 
design defect or other dangerous condition in the 
“lifted” truck, nor any evidence that the lift kit itself 
was defective, the court entered summary judgment 
for defendants. Id. at 581. See also High v. Westing-
house Elec. Corp., 610 So. 2d 1259, 1262 (holding 
Section 402A did not apply because of the substan-
tial alteration of the product when plaintiff came in 
contact with it).

Unavoidably Unsafe Products
Few Florida cases have dealt with the subject of 
unavoidably unsafe products. The subject has arisen 
most often in the context of prescription drug use. 
See Restatement (Second) of Torts 402A, comment k 
(the seller of products incapable of being made safe 
for their intended and ordinary use (especially com-
mon in the field of drugs), “with the qualification 
that they are properly prepared and marketed, and 
proper warning is given, where the situation calls for 
it, is not to be held to strict liability for unfortunate 
consequences attending their use, merely because he 
has undertaken to supply the public with an appar-
ently useful and desirable product, attended with a 
known but apparently reasonable risk”).

A manufacturer or seller seeking to take advan-
tage of the “unavoidably unsafe” defense must estab-
lish three elements: (1) the product was incapable of 
being made “safe”; (2) it was properly prepared and 
marketed; and (3) it was accompanied by a proper 
warning. Zanzuri v. G.D. Searle & Co., 748 F. Supp. 
1511, 1520 (S.D. Fla. 1990).

This defense is an affirmative defense that must 
be pleaded and proved and it is the defendant’s bur-
den to establish the application of Section 402A’s 
comment k. Tillman v. C.R. Bard, Inc., 96 F. Supp. 3d 
1307, 1340 (M.D. Fla. 2015); McLeod v. W.S. Merrell 
Co., 174 So. 2d 736, 739 (Fla. 1965); Adams v. G.D. 

Searle & Co., 576 So. 2d 728, 733 (Fla. Dist. Ct. App. 
2d 1991). However, comment k is not to be applied 
across the board to all prescription drug cases; 
rather, courts use a risk/benefit analysis and utilize 
the principle set forth in the comment on a case-by-
case, “selective application,” basis. See Adams, 576 
So. 2d at 732–33 (explaining whether comment k 
applies is a mixed question of law and fact). It should 
be noted that the risk/benefit analysis discussed in 
Adams applies when determining whether a product 
is an unavoidably unsafe product under comment 
k; it is different from the product defect risk- utility 
analysis that was rejected by the Supreme Court of 
Florida in Aubin. Also, “If new information later tips 
the balance toward the risk of a product, or if new 
developments make possible a safer design, at that 
point further distributions of the product are not 
protected by comment k.” Adams, 576 So. 2d at 733.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Any claim of failure to warn, whether sounding in 
negligence or strict liability, of course requires proof 
that the product in question actually caused plain-
tiff’s injuries. Waite v. AII Acquisition Corp., 194 F. 
Supp. 3d 1298 (M.D. Fla. 2016). A manufacturer has 
no duty to warn of obvious dangers. Siemens Energy 
& Automation, Inc. v. Medina, 719 So. 2d 312, 314–15 
(Fla. Dist. Ct. App. 3d 1998); Cohen v. Gen. Motors 
Corp., Cadillac Div., 427 So. 2d 389, 391 (Fla. Dist. Ct. 
App. 4th 1983); Clark v. Boeing Co., 395 So. 2d 1226, 
1228–29 (Fla. Dist. Ct. App. 3d 1981). A duty to warn 
arises only when the hazards associated with the use 
of the product are not obvious, not reasonably appar-
ent or not as well known to the user as to the man-
ufacturer. See Sanders v. Am. Body Armor & Equip., 
Inc., 652 So. 2d 883, 884 (Fla. Dist. Ct. App. 1st 1995) 
(holding there was no duty to warn that obviously 
open areas of body armor would not provide protec-
tion against gunshots); Thursby v. Reynolds Metals 
Co., 466 So. 2d 245, 251 (Fla. Dist. Ct. App. 1st 1984); 
but see Moorman v. Am. Safety Equip., 594 So. 2d 
795, 801 (Fla. Dist. Ct. App. 4th 1992) (recognizing 
a duty to warn of a known danger in non- defective 
product); Brito v. Cnty. of Palm Beach, 753 So. 2d 109, 
113 (Fla. Dist. Ct. App. 4th 1998) (reversing a sum-
mary judgment order that found the dangers of over-
sized tires were open and obvious). There is also no 
duty to warn when the fact finder determines there 
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is no negligent design. Nissan Motor Co. v. Alvarez, 
891 So. 2d 4, 8 (Fla. Dist. Ct. App. 4th 2004).

Learned Intermediary
The “learned intermediary” doctrine was first recog-
nized by Florida’s Fifth District Court of Appeal in 
Buckner v. Allergan Pharms, Inc., 400 So. 2d 820, 822 
(Fla. Dist. Ct. App. 5th 1981), and formally adopted 
eight years later by the Supreme Court of Florida 
in Felix v. Hoffmann- LaRoche, Inc., 540 So. 2d 102, 
104 (Fla. 1989); see also Beale v. Biomet, Inc., 492 
F. Supp. 2d 1360, 1366 (S.D. Fla. 2007) (discussing 
the development of the doctrine). While a manu-
facturer of a dangerous commodity has a duty to 
warn, when the commodity is a prescription drug, 
the “learned intermediary” doctrine provides that 
the duty to warn is fulfilled by an adequate warning 
to those members of the medical community autho-
rized to prescribe, dispense and/or administer the 
drug. Baker v. Danek Med., 35 F. Supp. 2d 875, 881 
(N.D. Fla. 1998); Walls v. Armour Pharm. Co., 832 F. 
Supp. 1467, 1484–87 (M.D. Fla. 1993), aff’d in part 
sub nom. Christopher v. Cutter Labs., 53 F.3d 1184 
(11th Cir. 1995); Buckner, 400 So. 2d at 822. Such 
an adequate warning can be said to break the chain 
of causation. Metz v. Wyeth, LLC, 872 F. Supp. 2d 
1335 (M.D. Fla. 2012), aff’d, 525 F. App’x 893 (11th 
Cir. 2013).

However, a plaintiff may claim that the manu-
facturer did not adequately warn those members 
of the medical community. Inadequacy of the 
warning to the physician must typically be proven 
by expert testimony. Upjohn Co. v. MacMurdo, 562 
So. 2d 680, 683 (Fla. 1990). Whether the warning to 
the intermediary is adequate, or understood by the 
intermediary, will usually be a fact question. Id. at 
681. However, even where there is a fact question 
surrounding the adequacy of the warnings, if the 
physician intermediary understands the warnings, 
or has independent information concerning the 
risks, the chain of causation is broken. Small v. 
Amgen, Inc., 134 F. Supp. 3d 1358, 1367 (M.D. Fla. 
2015); Baker v. Danek Med., 35 F. Supp. 2d 875, 881 
(N.D. Fla. 1998); see John A. Camp & Gary M. Pap-
pas, The Learned Intermediary Doctrine in Florida: 
Courts Wrestle with Claimed Exemptions to the 
Doctrine in Drug and Device Litigation, 82 Fla. B. J. 
11 (2008).

Warnings claims are not limited to manufactur-
ers. In Bennett v. Forest Labs., 99 F. Supp. 3d 1360 
(M.D. Fla. 2015), the designer of the warnings which 
accompanied the product was held not to be entitled 
to summary judgment, although it neither manufac-
tured nor sold the medication itself.

“The learned intermediary” defense is not, of 
course, always enough to protect a manufacturer 
from liability. If a manufacturer fails to adequately 
convey the dangers to the intermediary or to ensure 
that the intermediary would warn the end user 
then the manufacturer’s reliance on the interme-
diary may not be reasonable. See Aubin v. Union 
Carbide Corp., 177 So. 3d 489, 516 (Fla. 2015) (dis-
approving of McConnell v. Union Carbide Corp., 
937 So. 2d 148 (Fla. Dist. Ct. App. 4th 2006), where 
the Fourth District erroneously removed from the 
jury the ability to determine whether the duty to 
warn was discharged by the learned intermediary). 
Whether a manufacturer has satisfied its duty to 
warn through a learned intermediary is a question 
of fact for the jury. Id. Generally, the greater the 
potential harm for the end user, the less reasonable 
a manufacturer is in relying on an intermediary to 
warn of that harm. Id. at 515; Restatement (Second) 
of Torts §388 cmt. l (1965).

Sealed Containers
Both manufacturers and retailers may be held liable 
under a strict products liability theory for defec-
tive and unreasonably dangerous products without 
regard to whether the product was in a sealed con-
tainer. Sencer v. Carl’s Markets, Inc., 45 So. 2d 671, 
672–73 (Fla. 1950). This is true even though the 
intermediate seller may not have ever had physical 
possession of the product. Rivera v. Baby Trend, Inc., 
914 So. 2d 1102, 1104 (Fla. Dist. Ct. App. 4th 2005). 
A retailer or distributor, however, has no obliga-
tion to inspect or test such a product and therefore 
may only be liable in a negligence action for those 
defects of which it actually has knowledge. Odum 
v. Gulf Tire & Supply Co., 196 F. Supp. 35, 36 (N.D. 
Fla. 1961). In other words, a retailer does not have a 
duty to inspect for latent defects. Id.; K-Mart Corp. 
v. Chairs, Inc., 506 So. 2d 7, 9 (Fla. Dist. Ct. App. 5th 
1987); see also Foche v. Napa Home & Garden, Inc., 
No. 8:14-CV-2871-T-26TGW, 2015 WL 1189556, at *3 
(M.D. Fla. Mar. 16, 2015).
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Fault of Others
As stated above, Florida is a “pure” comparative 
negligence jurisdiction. Thus, a defendant may only 
be held liable for his or her proportionate share of 
fault, as apportioned among all tortfeasors. See Fabre 
v. Marin, 623 So. 2d 1182, 1187 (Fla. 1993); see also 
Fla. Stat. §768.81(3) (2017); Ellison v. Nw. Eng’g Co., 
521 F. Supp. 199, 202 (S.D. Fla. 1981). This includes 
tortfeasors who, for one reason or another, are not 
parties to the action. See Fabre, 623 So. 2d at 1187; 
see also Chesterton v. Fisher, 655 So. 2d 170, 172 
(Fla. Dist. Ct. App. 3d 1995); Honeywell Int’l, Inc. 
v. Guilder, 23 So. 3d 867, 870 (Fla. Dist. Ct. App. 3d 
2009) (applying Fabre to a successor manufacturer). 
Thus, non- parties may be listed on the verdict form 
and fault assigned to them by the jury. However, 
this applies only for alleged negligent non-party 
tortfeasors, not for alleged intentional non-party 
tortfeasors. Fla. Stat. §768.81(4); Merrill Crossings 
Assocs. v. McDonald, 705 So. 2d 560, 560–61 (Fla. 
1997) (alleged assailant was properly excluded as a 
Fabre tortfeasor in a premises liability case); Ingram 
v. Pettit, 340 So. 2d 922, 924 (Fla. 1976) (holding that 
driving while intoxicated is an “intentional act”); 
Nash v. Gen. Motors Co., 734 So. 2d 437, 440–41 (Fla. 
Dist. Ct. App. 3d 1999).

To include a non-party on a verdict form, the 
defendant must plead as an affirmative defense the 
negligence of the non-party and, “absent a showing 
of good cause, identify the nonparty, if known, or 
describe the nonparty as specifically as practicable.” 
Fla. Stat. §768.81(3)(a); Nash v. Wells Fargo Guard 
Servs., Inc., 678 So. 2d 1262, 1264 (Fla. 1996); but see 
Florida Power & Light Co. v. Tursi, 729 So. 2d 995, 
997–98 (Fla. Dist. Ct. App. 4th 1999) (allowing defen-
dant to include on the verdict form persons not iden-
tified in its pleadings, on the ground that they had 
been earlier identified in discovery). There must also 
be specific evidence of the non-party’s fault before 
the issue can go to the jury. Nash, 678 So. 2d at 1264; 
Lagueux v. Union Carbide Corp., 861 So. 2d 87, 88 
(Fla. Dist. Ct. App. 4th 2003).

Vicarious liability on the part of a non-party 
cannot be relied upon by a defendant to establish 
that non- party’s fault. Nash, 678 So. 2d at 1264. Fur-
thermore, employers may not be joined as a party 
tortfeasor due to workers’ compensation immunity, 
unless they “deliberately intended to injure the 
employee” or “engaged in conduct that the employer 

knew, based on prior similar accidents or on explicit 
warnings specifically identifying a known danger, 
was virtually certain to result in injury or death to 
the employee, and the employee was not aware of the 
risk because the danger was not apparent and the 
employer deliberately concealed or misrepresented 
the danger so as to prevent the employee from exer-
cising informed judgment about whether to perform 
the work. Fla. Stat. §440.11(1)(b) (2017). However, a 
defendant may assert the negligence of the plaintiff’s 
employer as a defense. Allied- Signal, Inc. v. Fox, 623 
So. 2d 1180, 1182 (Fla. 1993); Clement v. Rousselle 
Corp., 372 So. 2d 1156, 1158–59 (Fla. Dist. Ct. App. 
1st 1979).

Florida had long allowed a liable defendant to 
receive setoffs from a verdict against it for amounts 
received by plaintiff from other settling tortfeasors. 
However, the statutory abolition of joint and several 
liability (see infra), together with Florida’s recogni-
tion of pure comparative negligence (see supra), has 
abrogated entitlement to such setoffs for settlements. 
A defendant may now only be held liable to the 
extent of its percentage of fault as found by the trier 
of fact. See Fla. Stat. §768.81(3). See “Joint and/or 
Several Liability,” infra.

Compliance with Standards
Section 768.1256(2), Florida Statutes, creates a rebut-
table presumption that a product is not defective or 
unreasonably dangerous if it the product complies 
with applicable governing statutes, codes, regula-
tions or standards. For cases arising before July 1, 
1999, evidence of compliance with governmental 
standards, industry standards and trade customs at 
the time of manufacture are relevant, although not 
conclusive, in negligence and strict products liability 
actions on the issue of alleged design defects, and 
may be used to impeach expert testimony that is 
contrary to promulgated standards. Keene- McPeters 
v. Cooper Tire & Rubber Co., 303 F. App’x 743, 743 
(11th Cir. 2008); Jackson v. H.L. Bouton Co., 630 So. 
2d 1173, 1175 (Fla. Dist. Ct. App. 1st 1994). Compli-
ance with industry guidelines is also relevant to the 
issue of whether such conduct represents such an 
extreme departure from accepted standards of care 
as to justify an award of punitive damages. Amer-
ican Cyanamid Co. v. Roy, 498 So. 2d 859, 862–63 
(Fla. 1986).
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Government Contractor Defense
In Dorse v. Armstrong World Indus., Inc., 513 So. 2d 
1265, 1268 (Fla. 1987), the Supreme Court of Flor-
ida recognized the military contractor’s defense, 
adopting the criteria set forth by the United States 
Supreme Court in Boyle v. United Techs. Corp., 487 
U.S. 500, 512–13 (1988). This decision presumably 
encompasses the contract specifications defense 
outside the military sphere. See Dorse, 513 So. 2d 
at 1267; see also Rawls v. Ziegler, 107 So. 2d 601 
(Fla. 1958).

State-of-the-Art
Section 768.1257, Florida Statutes, provides that the 
state-of-the-art of scientific and technical knowl-
edge, as of the time of product manufacture, be 
taken into account by the trier of fact in an action 
based upon defective design. For actions arising 
before July 1, 1999, case law indicates that state-
of-the-art is relevant in both negligence and strict 
liability actions. Norton v. Snapper Power Equip., 806 
F.2d 1545, 1549 (11th Cir. 1987).

Privity of Contract
Breach of warranty is no longer available as a cause 
of action against a manufacturer that is not in 
privity with the plaintiff because these claims have 
merged into strict liability claims. See Kramer v. 
Piper Aircraft Corp., 520 So. 2d 37, 39 (Fla. 1988). 
Nevertheless, warranty claims are still available in 
actions against retailers who are in privity with the 
aggrieved plaintiff. Id. Otherwise, there is no priv-
ity requirement for a strict liability or negligence 
action. Cedars of Lebanon Hosp. Corp. v. European 
X-Ray Distrib. of Am., Inc., 444 So. 2d 1068, 1070 
(Fla. Dist. Ct. App. 3d 1984); Williams v. Caterpillar 
Tractor Co., 149 So. 2d 898, 903 (Fla. Dist. Ct. App. 
2d 1963).

Disclaimers of Liability
Generally, Florida disfavors disclaimers of liabil-
ity. Sanislo v. Give Kids the World, Inc., 157 So. 3d 
256, 260 (Fla. 2015); Applegate v. Cable Water Ski, 
L.C., 974 So. 2d 1112, 1114 (Fla. Dist. Ct. App. 5th 
2008). But such disclaimers are enforceable when 
the intention to be relieved of liability is clear and 
unequivocal. Cain v. Banka, 932 So. 2d 575, 578 (Fla. 
Dist. Ct. App. 5th 2006). The Supreme Court of Flor-

ida has held that the lack of specific terms, such as 
“negligence,” in an exculpatory clause does not auto-
matically render them ineffective when the intent of 
the parties to be relieved from liability is clear and 
understandable. Sanislo, 157 So. 3d at 271. The court 
further cautioned that its decision “is not intended to 
render general language in a release of liability per se 
effective to bar negligence actions.” Id.

No Florida court has addressed the effect(s) of 
contractual disclaimers in a strict liability action. 
However, a federal court in Florida has made an 
Erie-type determination that Florida courts would 
refuse to enforce contractual disclaimers in strict 
liability actions. Florida Steel Corp. v. Whiting 
Corp., 677 F. Supp. 1140, 1144 (M.D. Fla. 1988). 
With respect to negligence actions, disclaimers 
may or may not avoid liability, but could also add 
another dimension to a claim as it may affect the 
question of whether, or to what degree, a defen-
dant owes a duty to a plaintiff. The parties’ under-
standing of the extent of such a disclaimer is also 
relevant to a jury’s determination of what was rea-
sonable under the circumstances. Knipp v. Wein-
baum, 351 So. 2d 1081, 1086 (Fla. Dist. Ct. App. 3d 
1977). In actions not involving personal injury, the 
Uniform Commercial Code allows liability to be 
properly disclaimed. See Fla. Stat. §672.316 (2017); 
Masker v. Smith, 405 So. 2d 432, 434 (Fla. Dist. 
Ct. App. 5th 1981) (allowing implied warranties to 
be disclaimed when purchase contract stated that 
vehicle was sold “as-is”).

Failure to Mitigate Damages
See “Seat Belts—Failure to Use,” and “Helmets—Fail-
ure to Use,” supra.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
See “Economic Loss Rule,” infra.

Statutes of Limitation
An action for personal injury “founded on the 
design, manufacture, distribution, or sale of per-
sonal property” must be initiated within four years. 
Fla. Stat. §95.11(3)(e) (2017). A wrongful death 
action must be initiated within two years. Fla. Stat. 
§95.11(4)(d).



8   Products Liability Defenses: A State-by-State Compendium   Florida

Statutes of Repose
Florida has a statute of repose applicable to most 
products liability actions. See Fla. Stat. §95.031(2)
(b) (2017). Section 95.031(2)(b), Florida Statutes, 
provides for a presumptive useful product life of 10 
years. No action may be commenced after the expi-
ration of the product’s useful life, or in any event 
more than 12 years after its delivery to the first pur-
chaser or lessee. Id. This Section also tolls the repose 
period if the manufacturer had actual knowledge 
the product was defective and took affirmative steps 
to conceal the defect. Id. One court has held that a 
third-party claim for contribution against the man-
ufacturer of a defective product is not affected by a 
statute of repose since a contribution claim does not 
accrue until judgment has been entered against the 
defendant/third party plaintiff or until the claim 
has been paid. A Patient Care Ctr., Inc. v. Ted Hoyer 
& Co., 498 So. 2d 1381, 1382 (Fla. Dist. Ct. App. 4th 
1986) (discussing Florida’s earlier repose statute).

Useful Safe Life
Section 95.031(2)(b), Florida Statutes, provides that, 
with certain exceptions, products are presumed to 
have a useful life of 10 years. Under Section 402A of 
the Restatement (Second) of Torts, the plaintiff must 
in any event establish that the product causing the 
injury was in a defective condition when it left the 
hands of the seller. Relevant factors to be considered 
in determining whether the product was defective 
at that time include: (1) the product’s age; (2) the 
length of the product’s use; (3) the product’s state of 
repair; (4) its expected useful life; and (5) whether it 
was subjected to any abnormal operations. Cassisi v. 
Maytag Co., 396 So. 2d 1140, 1152 (Fla. Dist. Ct. App. 
1st 1981). See “Statutes of Repose,” supra.

A manufacturer is not responsible for normal 
wear and tear of the product. Perez v. Nat’l Presto 
Indus., 431 So. 2d 667, 669 (Fla. Dist. Ct. App. 3d 
1983). Nor is a manufacturer under a duty to provide 
a product that will not wear out. Savage v. Jacobsen 
Mfg. Co., 396 So. 2d 731, 732–33 (Fla. Dist. Ct. App. 
2d 1981). These principles are illustrated by Beaure-
gard v. Continental Tire North America, Inc., 435 F. 
App’x 877, 879 (11th Cir. 2011), in which the Eleventh 
Circuit held there was no evidence of a design or 
manufacturing defect in a tire that experienced a 
tread separation. The evidence showed that the tire 
was almost 12 years old at the time of the incident, 

had between 30,000 and 40,000 miles on it, had no 
known ownership or maintenance history for the 
first 10 years of its existence and had been found 
lying outside in a yard in Florida at the time of pur-
chase. Id. at 881.

Plaintiff’s Use of Alcohol or Drugs
Section 768.36(2), Florida Statutes, provides that 
a plaintiff may not recover damages for injury or 
property damage in any civil action if it is shown 
that plaintiff was intoxicated or under the influence 
of drugs and more than 50 percent at fault because of 
alcohol or drug consumption.

Other Common Law and Statutory Defenses
None of substance.

Damages and Joint Liability
Compensatory Damages
Recoverability

In products liability personal injury actions, a 
plaintiff may recover for any bodily injury, pain and 
suffering, disability, disfigurement, mental anguish, 
inconvenience, loss of capacity for the enjoyment of 
life, medical expenses, lost earnings, lost working 
time, loss of consortium and loss of child’s services. 
Fla. Std. Jury Instr. (Civ.) 501.2.

In wrongful death cases, each survivor may 
recover the value of lost support and services, and 
any medical or funeral expenses paid by them. 
Fla. Stat. §768.21(1) (2017). The surviving spouse 
may also recover for loss of companionship and 
protection and for mental pain and suffering. Id. 
§768.21(2). The surviving minor children may 
recover for lost parental companionship, loss of 
instruction and guidance and for mental pain and 
suffering. Id. §768.21(3). The estate may recover lost 
earnings, lost accumulations and medical or funeral 
expenses if paid by the estate. Id. §768.21(6). Florida 
continues to pay lip service to the “impact rule,” bar-
ring damages for emotional distress in the absence 
of a physical impact with the plaintiff’s body. Willis 
v. Gami Golden Glades, LLC, 967 So. 2d 846, 851 (Fla. 
2007); Zell v. Meek, 665 So. 2d 1048, 1050 (Fla. 1995). 
However, Florida courts continue to find “limited 
exceptions” to the doctrine, so caution should be 
exercised in relying on it for relief. Compare Fla. 
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Dep’t of Corr. v. Abril, 969 So. 2d 201 (Fla. 2007), with 
Elliott v. Elliott, 58 So. 3d 878 (Fla. Dist. Ct. App. 1st 
2011) and Doe v. Sinrod, 117 So. 3d 786 (Fla. Dist. Ct. 
App. 4th 2013).

With respect to recovering amounts for medical 
bills and how much of those bills may be introduced 
to the jury, Florida case law distinguishes between 
plaintiffs receiving payments from government and/
or charitable programs, such as Medicare, from 
other types of “earned” payments, such as those 
from private health insurers. With respect to gov-
ernment and/or charitable benefits available to all 
citizens, a plaintiff may only introduce into evidence 
the amount paid by the program, as opposed to the 
amount billed. See Coop. Leasing, Inc. v. Johnson, 872 
So. 2d 956, 957–58 (Fla. Dist. Ct. App. 2d 2004); see 
also Thyssenkrupp Elevator Corp. v. Lasky, 868 So. 
2d 547, 550 (Fla. Dist. Ct. App. 4th 2004) (“Allowing 
the admission of evidence of the excess discharged 
by Medicare payment has the effect of ‘providing an 
undeserved and unnecessary windfall to the plain-
tiff.’”) (quoting Florida Physician’s Ins. Reciprocal 
v. Stanley, 452 So. 2d 514, 515 (Fla. 1984)). Because 
a plaintiff has not “earned,” or has no liability for, 
medical expenses paid by these programs, a plaintiff 
is made whole by an award limited to the amount 
that the program paid to the medical provider. Coop. 
Leasing, Inc., 872 So. 2d at 957–58; Thyssenkrupp Ele-
vator Corp., 868 So. 2d at 550.

Recently, the Supreme Court of Florida issued 
a decision that has been used to upset the above 
analysis regarding whether the amount billed or 
paid by government programs may be introduced 
as evidence. In Joerg v. State Farm Mutual Auto-
mobile Insurance Co., 176 So. 3d 1247 (Fla. 2015), 
the Supreme Court dealt with the issue of whether 
evidence of future Medicaid/Medicare benefits was 
admissible in calculating future medical expenses. 
The court ruled that evidence of such benefits was 
not admissible. Id. at 1254. In so holding, the court 
relied on an Illinois Supreme Court case that con-
sidered past Medicare benefits and agreed with the 
Illinois court’s policy pronouncements such that the 
factual distinction, past versus future payments, 
was irrelevant. Id. at 1257. Based on this language, 
many plaintiffs have successfully admitted evidence 
of their total past medical bills regardless of whether 
they were paid by private insurers or Medicare/
Medicaid. See Warden v. Tag Team Movers, Inc., 2016 

WL 2771213 (Fla. Cir. Ct. Feb. 9, 2016); Washington 
v. Gov’t Emps. Ins. Co., 2016 WL 7441316 (Fla. Cir. Ct. 
Mar. 17, 2016); Hanley v. Auto- Owners Ins. Co., 2016 
WL 4937431 (Fla. Cir. Ct. May 2, 2016). On the other 
hand, defendants have been successful by focusing 
on the pre- Joerg cases and distinguishing the past 
versus future language in Joerg. See Dukes v. Miche-
lin N. Am., Inc., 2016 WL 7411574 (Fla. Cir. Ct. June 
14, 2016); Judge v. Tamiami Memorial Post No. 8118, 
2017 WL 1745771 (Fla. Cir. Ct. Jan. 23, 2017).

With respect to other types of insurers, particu-
larly those that the plaintiff has paid for (i.e., “earns 
in some way”), the plaintiff is entitled to present the 
full gross amount of those medical bills to the jury, 
not simply the amount paid by the insurer. See Durse 
v. Henn, 68 So. 3d 271, 277 (Fla. Dist. Ct. App. 4th 
2011) (holding plaintiff could introduce full amount 
of medical bills where he did not have insurance 
but negotiated lower amounts as he had “earned in 
some way” these lowered medical bill amounts); 
Nationwide Mut. Fire Ins. Co. v. Harrell, 53 So. 3d 
1084, 1087 (Fla. Dist. Ct. App. 1st 2010) (“Here, there 
is no dispute that appellee paid the premiums for 
her health insurance. Accordingly, pursuant to the 
evidentiary portion of the collateral source rule as 
it currently exists in Florida, we hold that the trial 
court correctly ruled that appellee was entitled to 
introduce into evidence (and to request from the 
jury) the gross amount of her medical bills, rather 
than the lesser amount paid by appellee’s private 
health insurer in full settlement of the medical 
bills.”). This is based on the rationale that by paying 
a premium for insurance or by negotiating for a 
lower amount, the plaintiff earns a lower amount on 
his or her bills, and thus, the wrongdoer should not 
benefit from the expenditures made by the plaintiff 
in procuring that earned amount. Durse, 68 So. 3d 
at 277.

One appellate court in Florida has held that a 
claim for medical monitoring is viable under Florida 
law. Petito v. A.H. Robins Co., 750 So. 2d 103, 105 
(Fla. Dist. Ct. App. 3d 1999).

Itemized Verdicts

In accordance with Section 768.77(1), Florida Stat-
utes, the verdict in tort or contract cases must be 
itemized into separate categories for economic 
losses, non- economic losses and punitive damages. 
Medical malpractice damages for economic and non- 
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economic losses must be further itemized into past 
losses and future losses. Fla. Stat. §768.77(2) (2017).

Alternate Methods of Payment of 
Awards of Future Damages

In any action in which the court determines that 
future economic losses exceed $250,000, defendant 
has the option of choosing to make one lump sum 
payment for all damages reduced to present value. 
Fla. Stat. §768.78(1)(a)1. Alternatively, upon request, 
the court will order future economic damages 
exceeding $250,000 to be paid totally or partially by 
periodic payments. Fla. Stat. §768.78(1)(a)2 (2017).

Limitations

The Supreme Court of Florida has held statutes plac-
ing caps on compensatory damages, particularly 
non- economic damages, are unconstitutional. Smith 
v. Dep’t of Ins., 507 So. 2d 1080, 1088–89 (Fla. 1987) 
(finding a $450,000 non- economic damages cap 
unconstitutional); Kluger v. White, 281 So. 2d 1, 3 
(Fla. 1973) (holding that a $550 minimum damages 
threshold be met prior to suit as unconstitutional). 
But see “Punitive Damages,” infra.

Punitive Damages
In Florida, as in many other jurisdictions, punitive 
damages are designed to punish the defendant, and 
provide deterrence against future wrongful conduct, 
e.g., Arab Termite & Pest Control of Florida, Inc. v. 
Jenkins, 409 So. 2d 1039, 1043 (Fla. 1982), as opposed 
to simply making the victim financially whole. In 
the context of products liability, most of the Florida 
cases, at least the more recent ones, involving issues 
of punitive damages have arisen in the course of 
tobacco litigation. See, e.g., Soffer v. R.J. Reynolds 
Tobacco Co., 187 So. 3d 1219 (Fla. 2016); Lorillard 
Tobacco Co. v. Alexander, 123 So. 3d 67, (Fla. Dist. Ct. 
App. 3d 2013), reh’g den., 151 So. 3d 1226 (Fla. 2014); 
Philip Morris USA, Inc. v. Cohen, 102 So. 3d 11 (Fla. 
Dist. Ct. App. 4th 2012), on remand, 184 So. 3d 1258 
(Fla. Dist. Ct. App. 4th 2016).

Insurability

Florida public policy prohibits liability insurance 
coverage for punitive damages assessed against a 
person because of his wrongful conduct. U.S. Con-
crete Pipe Co. v. Bould, 437 So. 2d 1061, 1064 (Fla. 

1983). However, public policy does not preclude 
insurance coverage of punitive damages when the 
insured himself is not personally at fault, but merely 
vicariously liable for the wrong of another. Id. See 
“Recoverability,” infra, for discussion of vicarious 
liability for punitive damages.

Recoverability

A demand for punitive damages is not a separate 
and independent cause of action; it is auxiliary to, 
and dependent upon, the existence of an underlying 
claim. Soffer v. R.J. Reynolds Tobacco Co., 187 So. 3d 
1219 (Fla. 2016). Before a claim for punitive damages 
may be brought, it must be supported by evidence in 
the record that a reasonable basis exists for recovery 
of punitive damages. Fla. Stat. §768.72(1) (2017); 
Leavins v. Crystal, 3 So. 3d 1270, 1272 (Fla. Dist. Ct. 
App. 1st 2009). The Supreme Court of Florida has 
held that Section 768.72 creates a substantive right 
on the part of a defendant to not be subjected to a 
punitive damages claim and ensuing financial worth 
discovery until the trial court makes an actual deter-
mination that there is a reasonable evidentiary basis 
for punitive damages. See Simeon, Inc. v. Cox, 671 So. 
2d 158, 160 (Fla. 1996); Globe Newspaper Co. v. King, 
658 So. 2d 518, 519 (Fla. 1995).

Therefore, until the statutory procedure is 
complied with, and the requisite evidentiary find-
ing is made by the trial court, no discovery as to 
defendant’s financial worth may be had. Fla. Stat. 
§768.72(1) (2017); Potter v. S.A.K. Dev. Corp., 678 So. 
2d 472, 473 (Fla. Dist. Ct. App. 5th 1996).

Furthermore, punitive damages may be 
imposed only if the defendant is found, by clear 
and convincing evidence, to be guilty of “inten-
tional misconduct or gross negligence.” Fla. Stat. 
§768.72(2). Bailey v. St. Louis, 196 So. 3d 375 (Fla. 
Dist. Ct. App. 2d 2016). Gross negligence is defined 
as conduct “so reckless or wanting in care that it 
constituted a conscious disregard or indifference” 
to persons. Fla. Stat. §768.72(2)(b); see White Con-
str. Co. v. Dupont, 455 So. 2d 1026, 1028–29 (Fla. 
1984), abrogated on other grounds by Murphy v. 
Int’ l Robotic Sys., Inc., 766 So. 2d 1010, 1016 (Fla. 
2000); Tiger Point Golf and Country Club v. Hipple, 
977 So. 2d 608 (Fla. Dist. Ct. App. 1st 2007); Estate 
of Williams v. Tandem Health Care of Fla., Inc., 899 
So. 2d 369, 376–77 (Fla. Dist. Ct. App. 1st 2005). 
Phrased somewhat differently, in order to establish 
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entitlement to punitive damages, the character of 
the alleged wrong “must be of a ‘gross and flagrant 
character, evincing reckless disregard of human 
life, or the safety of persons exposed to its danger-
ous effects,’” or exhibiting “‘that entire want of care 
which would raise the presumption of a conscious 
indifference to consequences, or which shows wan-
tonness or recklessness, or a grossly careless disre-
gard of the safety and welfare of the public, or that 
reckless indifference to the rights of others which 
is equivalent to an intentional violation of them.’” 
James Crystal Licenses, LLC v. Infinity Radio Inc., 43 
So. 3d 68, 77 (Fla. Dist. Ct. App. 4th 2010) (quoting 
Air Ambulance Prof ’ ls, Inc. v. Thin Air, 809 So. 2d 
28, 31 (Fla. Dist. Ct. App. 4th 2002)). It has been 
stated that the character of proof necessary to sus-
tain an award of punitive damages is equivalent 
to that which would sustain a conviction for man-
slaughter in a criminal context. E.g., Tiger Point 
Golf and Country Club, 977 So. 2d at 611.

In order to establish corporate vicarious liability 
for punitive damages, it is necessary to establish 
that there was the requisite level of misconduct 
by the employee, coupled with participation in or 
ratification of such misconduct by the corporate or 
employer, or the corporation itself engaged in caus-
ative gross negligence. Fla. Stat. §768.72(3) (2017). 
Black v. Kerzner Int’l Holdings, Ltd., 958 F. Supp. 
2d 1347 (S.D. Fla. 2013). This statutory provision 
changes former case law. See Schropp v. Crown Euro-
cars, Inc., 654 So. 2d 1158 (Fla. 1995) (allowing a cor-
poration to be found vicariously liable for punitive 
damages if there was wanton and willful conduct on 
the part of the employee coupled with some negli-
gence on the part of the corporation).

The 1999 Tort Reform Act codified the necessity of 
a relationship between the amounts of compensatory 
and punitive damages. See “Limitations,” infra. The 
Supreme Court of Florida in Engle v. Liggett Group, 
Inc., 945 So. 2d 1246, 1264 (Fla. 2006) applied federal 
standards regarding excessive punitive damages 
awards as set forth in State Farm Mutual Automo-
bile Insurance Co. v. Campbell, 538 U.S. 408 (2003) 
and BMW of North America, Inc. v. Gore, 517 U.S. 
559 (1996), in reversing a punitive damages award. 
In addition, these standards have been recognized 
by federal courts applying Florida law. See, e.g., U.S. 
Equal Emp’t Opportunity Comm’n v. W&O, Inc., 213 
F.3d 600, 614 (11th Cir. 2001).

Under Florida law, punitive damages may not 
bankrupt or financially destroy a defendant, and 
must bear a reasonable relationship to that defen-
dant’s ability to pay. Engle, 945 So. 2d at 1265, 
n. 8; Wransky v. Dalfo, 801 So. 2d 239, 242 (Fla. 
Dist. Ct. App. 4th 2001); St. John v. Coisman, 799 
So. 2d 1110, 1115 (Fla. Dist. Ct. App. 5th 2001). 
For example, in State Farm Mutual Automobile 
Insurance Co. v. Brewer, 191 So. 3d 508 (Fla. Dist. 
Ct. App. 2d 2016), a judgment which was exactly 
100 percent of the defendant’s net worth was 
reversed, the court holding that such an excessive 
award violated the defendant’s due process rights. 
There must be sufficient evidence presented as to a 
defendant’s net worth before an award of punitive 
damages will be set aside on the grounds that it is 
excessive and will bankrupt the defendant. Brooks 
v. Rios, 707 So. 2d 374, 376 (Fla. Dist. Ct. App. 3d 
1998). See the discussion infra regarding Engle- 
progeny considerations.

Procedure
On proper motion, claims for punitive damages may 
be required to be submitted to the trier of fact under 
a bifurcated procedure. W.R. Grace & Co. v. Waters, 
638 So. 2d 502, 506 (Fla. 1994); see Fla. Std. Jury 
Instr. (Civ.) 503.1, 503.2.

Limitations

Section 768.73, Florida Statutes, discusses punitive 
damages. Entitlement to such damages must be 
demonstrated by clear and convincing evidence. 
See “Punitive Damages: Recoverability,” supra. Now, 
punitive damages may not exceed the greater of 
three times the amount of compensatory damages or 
$500,000. Fla. Stat. §768.73(1)(a)1–2 (2017). In clearly 
egregious circumstances, the cap is raised to the 
greater of four times the amount of compensatory 
damages or $2,000,000. Fla. Stat. §768.73(1)(b)1–2. 
If specific intent to harm is found, no cap applies. 
Fla. Stat. §768.73(1)(c). No punitive damages may be 
awarded if the defendant has been previously sub-
jected to an award of punitive damages for the same 
alleged defect or conduct, unless the court deter-
mines by clear and convincing evidence that the 
prior award was insufficient to deter the misconduct. 
Fla. Stat. §768.73(2)(a)–(b).

In Philip Morris USA v. Williams, 549 U.S. 346, 
353–54 (2007), the Supreme Court of the United 
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States overturned a large award of punitive damages, 
holding due process was impermissibly infringed 
upon by the lower court when it held Philip Morris 
liable for harm caused to parties not joined in the 
action. The Supreme Court explained:

How can we know whether a jury, in taking 
account of harm caused others under the 
rubric of reprehensibility, also seeks to punish 
the defendant for having caused injury to 
others? Our answer is that state courts cannot 
authorize procedures that create an unreason-
able and unnecessary risk of any such confu-
sion occurring. In particular, we believe that 
where the risk of that misunderstanding is a 
significant one—because, for instance, of the 
sort of evidence that was introduced at trial 
or the kinds of argument the plaintiff made to 
the jury—a court, upon request, must protect 
against that risk.

Id. at 357 (emphasis in original). The court specifi-
cally avoided the question of whether the punitive 
damages to actual damages ratio, which was roughly 
100 to 1, was grossly excessive.

In Engle v. Liggett Group, Inc., the Supreme 
Court of Florida held that “an award of compen-
satory damages is not a prerequisite to a finding 
of entitlement to punitive damages.” 945 So. 2d at 
1262. However, that decision has also been limited 
by subsequent appellate interpretation. See Morgan 
Stanley & Co. v. Coleman (Parent) Holdings, Inc., 
955 So. 2d 1124, 1132 (Fla. Dist. Ct. App. 4th 2007) 
(holding punitive damages in fraud cases cannot 
be based on nominal damages alone). Engle may 
not be in direct conflict with Philip Morris as the 
Supreme Court of the United States avoided fur-
ther clarification of the constitutional limits of the 
“grossly excessive” standard. In Engle, the Supreme 
Court of Florida does acknowledge the observa-
tions of the Supreme Court of the United States 
regarding the necessity of a reasonable relationship 
between the magnitude of the punitive damages 
award and the compensatory damages. See 945 
So. 2d at 1264; see also James Crystal Licenses, 43 
So. 3d at 76 (interpreting Engle “‘as addressing the 
order of proof in determining entitlement to puni-
tive damages,’ and not as supporting an award of 
punitive damages, where there is no nominal or 
compensatory damage award”) (quoting Morgan 
Stanley, 955 So. 2d at 1133).

Other issues
Remittitur and Additur
Pursuant to Section 768.74(1), Florida Statutes, it is 
the responsibility of the court on proper motion to 
review the award of damages to determine whether 
it is excessive or inadequate in light of the facts and 
circumstances of the case. Section 768.74(5) sets 
forth several criteria for the courts to use in reaching 
such a determination, including whether there are 
indications of passion or prejudice, and the extent 
to which the verdict is supported by the evidence 
and bears a reasonable relationship to the damages 
proven at trial. The intent of the statute is to invest 
the trial courts with the discretionary authority to 
step in and modify judgments, upon proper show-
ing. Fla. Stat. §768.74(6) (2017).

Collateral Sources
The collateral source rule applies to all tort and 
contract actions. Fla. Stat. §768.76 (2017). The trial 
court must reduce any award of damages by the 
amounts paid or payable to the claimant from col-
lateral sources (e.g., medical assistance, disability 
and health benefits), except there is no reduction for 
which a subrogation right exists. Fla. Stat. §768.76(1). 
Only amounts that have been paid to the plaintiff or 
are due and owing may be set off; inchoate future 
benefits may not. Allstate Ins. Co. v. Rudnick, 761 So. 
2d 289, 293 (Fla. 2000).

While the above principle may seem relatively 
clear, there is still uncertainty under Florida case 
law concerning the extent to which evidence of col-
lateral sources may be introduced at trial. In Goble 
v. Frohman, 901 So. 2d 830, 832 (Fla. 2005), the 
Supreme Court of Florida held that a “contractual 
discount” negotiated by plaintiff’s health insurer 
with health care providers was a collateral source 
within the meaning of the statute. Evidence of the 
discount was thus inadmissible, but the amount of 
the discount was subject to being set off from the 
amount of damages awarded.

In Thyssenkrupp Elevator Corp. v. Lasky, 868 So. 
2d 547, 550 (Fla. Dist. Ct. App. 4th 2003), Florida’s 
Fourth District Court of Appeal held that where 
Medicare benefits are utilized to satisfy medical 
expenses incurred by the plaintiff, evidence of such 
benefits is admissible, and thus, those benefits are 
not “collateral sources” within the meaning of the 
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statute. But see Velilla v. VIP Care Pavilion, Ltd., 861 
So. 2d 69, 71–72 (Fla. Dist. Ct. App. 4th 2003) (hold-
ing Medicare benefits were collateral sources); “Dam-
ages and Joint Liability,” supra (discussing Joerg as it 
relates to collateral sources).

Contribution
Section 768.31(2), Florida Statutes, provides for con-
tribution. In order to be entitled to contribution, a 
defendant must show the following: (1) two or more 
persons are jointly and severally liable in tort for the 
same injury; (2) there is injury to person or property 
rather than to a simple economic interest; (3) defen-
dant has paid more than a pro rata share of the com-
mon liability; and (4) defendant has not committed 
an intentional (willful and wanton) act. See id. This 
statute does not apply to breaches of trust or of other 
fiduciary duty. Fla. Stat. §768.31(2)(g) (2017).

A good faith settlement by one of two or more 
defendants discharges the settling defendant from 
all liability for contribution. Fla. Stat. §768.31(5)(b). 
Such a good faith settlement also reduces the liabil-
ity of the remaining defendants by the amount of 
the settlement. Fla. Stat. §768.31(5)(a). The settling 
defendant is not entitled to recover contribution 
from any of the remaining defendants whose liabil-
ity was not extinguished by the settlement. Fla. Stat. 
§768.31(2)(d). In any event, the settling defendant 
may not recover contribution for any amount paid in 
a settlement which is in excess of what was reason-
able. Fla. Stat. §768.31(2)(d).

A cause of action for contribution may be brought 
within one year of the rendition of the final judg-
ment in the underlying case, either by an ancillary 
proceeding in that case or by a separate lawsuit. A 
Patient Care Ctr., Inc., 498 So. 2d at 1382.

Despite these statutory causes of action for con-
tribution, at least one District Court has found that 
contribution claims have been rendered obsolete 
with the abandonment of joint and several liability. 
See Fla. Stat. §768.81(3) (2017); “Joint and/or Sev-
eral Liability,” infra. In T&S Enterprises Handicap 
Accessibility, Inc. v. Wink Industries Maintenance & 
Repair, Inc., 11 So. 3d 411, 413 (Fla. Dist. Ct. App. 2d 
2009), the Second District Court of Appeal held that 
contribution actions may be obsolete considering 
that courts must enter judgment based on percentage 
of fault, defendants must plead fault on a non-party, 

and the same issues would be considered whether 
the case was presented under §768.31 or §768.81.

Indemnification
Florida continues to recognize common law indem-
nity. The Supreme Court of Florida enunciated a 
two-pronged test for one seeking to prevail on such a 
claim: (1) the party seeking indemnification must be 
without fault, and its liability must be vicarious, sec-
ondary and solely because of the wrong of another; 
and (2) indemnification may only come from a party 
who was actively at fault. Houdaille Indus., Inc. v. 
Edwards, 374 So. 2d 490 (Fla. 1979). See also Dade 
County Sch. Bd. v. Radio Station WQBA, 731 So. 2d 
638, 642 (Fla. 1999). There must also be a “special 
relationship” between the parties for common law 
indemnification to exist. Id. This type of claim does 
not accrue, nor does the statutory limitations period 
begin to run, until the right to bring such a claim 
has been established, either by rendition of a final 
judgment in the underlying cause or until payment 
is made by the party seeking indemnity. Am. Home 
Assurance, Inc. v. Internaves Shipping Corp., 985 F. 
Supp. 1154, 1155 (S.D. Fla. 1997); Castle Constr. Co. 
v. Huttig Sash & Door Co., 425 So. 2d 573, 575 (Fla. 
Dist. Ct. App. 2d 1982).

It has been held that “the mere selling of a defec-
tive product by a retailer does not constitute ‘fault’ 
under Houdaille. Rather, the retailer is ‘vicariously, 
constructively, derivatively or technically liable’ in 
that instance.” K-Mart Corp. v. Chairs, Inc., 506 So. 
2d 7, 9 (Fla. Dist. Ct. App. 5th 1987).

In the products liability context, a manufacturer 
has a right of indemnity against the employer of the 
plaintiff only in those rare instances in which there 
is such a “special relationship” between the manu-
facturer and the employer, one which would make 
the manufacturer only “vicariously, constructively, 
derivatively or technically liable” for the wrongful 
act of the employee. Houdaille Indus., 374 So. 2d at 
491; see also L.M. Duncan & Sons, Inc. v. Clearwa-
ter, 478 So. 2d 816, 818 (Fla. 1985); Brickell Biscayne 
Corp. v. WPL Assocs., Inc., 671 So. 2d 247, 248 (Fla. 
Dist. Ct. App. 3d 1996). Therefore, in the absence of 
a “special relationship” between the parties there is 
no right of indemnity. An example of such “special 
relationship” was provided in K-Mart Corp. v. Chairs, 
envisioning a situation where a manufacturer could 
be held liable to a plaintiff solely because a supplier 
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provided a defective part. In such an event, the man-
ufacturer would have a cause of action for indemnity 
against the supplier. K-Mart Corp. v. Chairs, Inc., 506 
So. 2d at 9. See also Bodzo v. Beech Aircraft Corp., 
498 So. 2d 446, 447–48 (Fla. Dist. Ct. App. 3d 1986); 
Doles v. Koden Int’l, Inc., 779 So. 2d 609, 611 (Fla. 
Dist. Ct. App. 5th 2001) (allowing indemnification 
action by owner of defective boat product for inju-
ries resulting to third parties where maritime law 
permitted owner to be held strictly liable for prod-
uct defect).

Joint and/or Several Liability
In 2006, after tinkering with the doctrine for over 
20 years, Florida abolished joint and several liability 
by statute except in pollution cases, those involving 
intentional torts and other matters not relevant 
here. Fla. Stat. §768.81(3) (2017). Section 768.81(3) 
specifically provides that judgment shall be entered 
against a liable defendant based on that party’s 
percentage of fault and not on the basis of joint and 
several liability.

Despite this, Florida has adopted the “indivisible 
injury rule” which states that where the tortious acts 
of multiple or successive tortfeasors combine to pro-
duce an indivisible injury that cannot be divided by 
the trier of fact, then each tortfeasor is responsible for 
the entire harm. Gross v. Lyons, 763 So. 2d 276, 279 
(Fla. 2000). Subsequent decisions relying on Gross 
have interpreted the holding to allow for a form of 
joint and several liability that applies in only the nar-
row circumstances when it is difficult or impossible 
to apportion fault to multiple successive tortfeasors. 
See Froats v. Baron, 883 So. 2d 885, 887 (Fla. Dist. Ct. 
App. 5th 2004); Philip Morris Inc. v. French, 897 So. 
2d 480, 491 (Fla. Dist. Ct. App. 3d 2004).

Successor Liability
In Bernard v. Kee Manufacturing Co., 409 So. 2d 
1047, 1049–51 (Fla. 1982), the Supreme Court of 
Florida specifically rejected the “product line” the-
ory of corporate successor liability and adopted the 
majority rule “which does not impose the liabilities 
of the selling predecessor upon the buying succes-
sor unless: (1) the successor expressly or impliedly 
assumes obligations of the predecessor, (2) the trans-
action is a de facto merger, (3) the successor is a mere 
continuation of the predecessor, or (4) the transac-

tion is a fraudulent effort to avoid liabilities of the 
predecessor.” See also Redman v. Cobb Int’l, Inc., 23 
F. Supp. 2d 1372, 1375 (M.D. Fla. 1998).

A merging successor, on the other hand, may be 
liable for both compensatory and punitive damages 
awarded for injuries sustained from a product man-
ufactured by the predecessor corporation. Celotex 
Corp. v. Pickett, 490 So. 2d 35, 37–38 (Fla. 1986). 
The basis for the decision in Celotex was Section 
607.231(3), Florida Statutes, which was repealed, 
effective July 1, 1990. See Laws 1989, c. 89-154, §166; 
Laws 1990, c. 90-179, §189. Despite the statutory 
change, the principle remains the law in Florida as 
the Supreme Court of Florida has since cited Celotex 
with approval. See Corp. Express Office Prods., Inc. v. 
Phillips, 847 So. 2d 406, 413 (Fla. 2003).

Market Share Liability
In Conley v. Boyle Drug Co., 570 So. 2d 275, 286 (Fla. 
1990), the Supreme Court of Florida expressly ac-
cepted the market share alternate theory of liability 
for negligence cases, but, to date, this theory has only 
been applied in diethylstilbestrol (DES) cases. In 
accepting this theory, the Court relied heavily on the 
approach of the Washington Supreme Court in Mar-
tin v. Abbott Labs., 689 P.2d 368 (1984), and expressly 
rejected the broader theories of alternative liability, 
concert of action, enterprise liability and the market 
share theory of Sindell v. Abbott Labs., 607 P.2d 924 
(Cal. 1980). It said that such an approach was nec-
essary in DES cases where the manufacturing and 
marketing practices involved and the delayed effects 
on a mother’s child make identification impossible. 
570 So. 2d at 283. The Court also restricted its market 
share alternate theory of liability “to those actions 
sounding in negligence” explaining that “it may not 
be used in conjunction with allegations of fraud, 
breach of warranty or strict liability.” Id. at 286; see 
also Hunnings v. Texaco, Inc., 29 F.3d 1480, 1488 (11th 
Cir. 1994); King v. Cutter Labs., Div. of Miles, Inc., 714 
So. 2d 351, 354 (Fla. 1998). As a prerequisite to use 
this theory, a plaintiff must show that she has made a 
genuine attempt to identify the manufacturer respon-
sible for her injury. Id. at 285.

Economic Loss Rule
In general, the economic loss rule (ELR) does not 
permit recovery in tort where the losses are confined 
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to the product itself and are purely economic in 
nature. Tiara Condo. Ass’n, Inc. v. Marsh & McLen-
nan Cos., 110 So. 3d 399 (Fla. 2013); Casa Clara 
Condo. Ass’n, Inc. v. Charley Toppino & Sons, Inc., 
620 So. 2d 1244, 1247 (Fla. 1993). In such instances, 
recovery can be had only in contract. Id.; Fla. Power 
& Light Co. v. Westinghouse Elec. Corp., 510 So. 2d 
899, 901–02 (Fla. 1987). Economic loss includes “dis-
appointed economic expectation.” See Pulte Home 
Corp. v. Osmose Wood Preserving, Inc., 60 F.3d 734, 
741 (11th Cir. 1995); Gill- Samuel v. Nova Biomedical 
Corp., 298 F.R.D. 693, 696 (S.D. Fla. 2014); Hurtado 
v. Stewart Title of Miami, Inc., 664 So. 2d 1081, 1082 
(Fla. Dist. Ct. App. 3d 1995). However, neither the 
ELR nor the common law has ever precluded a cause 
of action for a tort where that tort is distinguishable 
from, or independent of, a breach of contract, even 
in a products liability context and has generally not 
barred a statutory cause of action. See AFM Corp. v. 
S. Bell Tel. & Tel. Co., 515 So. 2d 180, 181 (Fla. 1987), 
receded from by Tiara Condo. Ass’n, Inc., 110 So. 3d 
399; Comptech Int’l, Inc. v. Milam Commerce Park, 
Ltd., 753 So. 2d 1219, 1221 (Fla. 1999), receded from 
by Tiara Condo. Ass’n, Inc., 110 So. 3d 399; Delgado 
v. J.W. Courtesy Pontiac GMC-Truck, Inc., 693 So. 
2d 602, 610611 (Fla. Dist. Ct. App. 1997); Tiara 
Condo. Ass’n, Inc., 110 So. 3d at 408–09 (Pariente, 
J., concurring).

The Supreme Court of Florida has limited the 
scope of the ELR to products liability cases. See Tiara 
Condo. Ass’n, Inc., 110 So. 3d at 400. This decision 
was presaged by Indemnity Insurance Co. v. Ameri-
can Aviation, Inc., 891 So. 2d 532, 540 (Fla. 2004), in 
which the court declined to extend the ELR to defen-
dants who were neither manufacturers nor distribu-
tors, and further refused to apply the ELR to services 
where no privity of contract existed. See also Tiara 
Condo. Ass’n, Inc., 110 So. 3d at 408–09 (Pariente, 
J., concurring).

In Tiara Condominium Association, the condo-
minium association brought claims sounding in 
both tort and contract against its insurance broker, 
alleging improper advice concerning whether the 
loss limits in the condominium’s policy were per 
occurrence or in the aggregate. Id. at 400–01. The 
Court traced the development of the ELR in Florida, 
pointing out that it initially appeared in products 
liability cases and was used to address attempts 
at applying tort remedies to traditional contract 

actions. Id. at 401. In response to a certified ques-
tion from the Eleventh Circuit Court of Appeals, 
the Court squarely held that the ELR could only be 
applied to products liability cases, receding from its 
prior cases in which the doctrine had been utilized 
in other types of matters. Id. at 400. Nevertheless, 
Justice Pariente, in her concurrence, clarified the 
majority’s ruling was not an undermining of Florida 
contract law or an expansion of viable tort claims:

Basic common law principles already restrict 
the remedies available to parties who have 
specifically negotiated for those remedies, 
and… our clarification of the [ELR’s] appli-
cability does nothing to alter these common 
law concepts… it is common law principles of 
contract, rather than the [ELR], that produce 
this result. For example, in order to bring a 
valid tort claim, a party still must demonstrate 
that all of the required elements for the cause 
of action are satisfied, including that the tort is 
independent of any breach of contract claim.

Id. at 408–09; see also Altenel, Inc. v. Millennium 
Partners, L.L.C., No. 11-22806-CV-Williams, 2013 
WL 2363233, at *8 (S.D. Fla. Mar. 12, 2013) (dis-
missing tort fraud claim because the defendant’s 
responsibilities were delineated in the contract, and 
clarifying that “[w]hile the [ELR] may no longer 
apply outside the product liability context, Justice 
Pariente’s concurring opinion in the Tiara Condo-
minium Association case makes clear that the ruling 
does not disturb the landscape of contract law; there 
remain other common law principles that may bar 
certain tort claims”).

In In re Takata Products Liability Litigation, 193 
F. Supp. 3d 1324, 1338–39 (S.D. Fla. 2016), the court 
held that tort claims of defective airbag systems, 
alleging only economic damages, were barred by the 
ELR, including fraudulent inducement and negligent 
misrepresentation claims, and by implication fraud-
ulent concealment claims, citing Aprigliano v. Amer-
ican Honda Motor Co., 979 F. Supp. 2d 1331, 1337–9 
(S.D. Fla. 2013) and Burns v. Winnebago Industries, 
Inc., No. 8:13-cv-1427-T-24 MAP, 2013 WL 4437246, 
at *4 (M.D. Fla. Aug. 16, 2013).

It remains to be seen whether the Tiara Condo-
minium Association decision will result in matters, 
which are essentially contract claims, being asserted 
as tort claims in non- product cases, which is the very 
practice that gave rise to the ELR in the first place.
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Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Standard Jury Instructions

The Florida Standard Jury Instructions have been 
substantially revised. These new instructions 
should be reviewed carefully as their wording and 
sequence could affect a given case. See Fla. Std. Jury 
Instr. (Civ.) 403.7 (a) (strict liability: manufacturing 
defect), 403.7(b) (strict liability: design defect), and 
403.8 (strict liability failure to warn).

Design Defect

Strict liability is applicable to both design and man-
ufacturing defect cases. Generally, the plaintiff must 
prove: (1) defendant’s relationship to the product; 
(2) the existence of an unreasonably dangerous and 
defective condition; (3) the product was expected to 
and did reach the user without substantial change 
in the condition in which it was sold; and (4) injury 
resulting from the alleged defect. West, 336 So. 2d 
at 86–87. Plaintiff need not prove lack of reasonable 
care, or actual or constructive knowledge of the 
defect on the part of the manufacturer. Id. at 86.

To establish the requisite relationship between 
the supplier and the product, the plaintiff must 
show that the supplier is in the business of, and 
gains profits from, manufacturing, distributing or 
disposing of the product in question. Lane v. Int’l 
Paper Co., 545 So. 2d 484, 486 (Fla. Dist. Ct. App. 1st 
1989); N. Miami Gen. Hosp., Inc. v. Goldberg, 520 So. 
2d 650, 652 (Fla. Dist. Ct. App. 3d 1988); Johnson v. 
Supro Corp., 498 So. 2d 528, 528–29 (Fla. Dist. Ct. 
App. 3d 1986). See “Vendor or Distributor,” infra. For 
example, a plaintiff who ingests only a generic form 
of a drug does not have a cause of action against the 
manufacturer of the name brand of the medication. 
Guarino v. Wyeth, LLC, 719 F.3d 1245 (11th Cir. 
2013); Tsavaris v. Pfizer, Inc., 154 F. Supp. 3d 1327 
(S.D. Fla. 2016).

The current Standard Jury Instruction for design 
defect retains both the consumer- expectations test 
and the risk- utility analysis. See Fla. Std. Jury Instr. 
(Civ.) 403.7(b). At the time the current instructions 
were adopted there was a split among the district 
courts and both doctrines were in use. The Third 
District recognized the risk- utility analysis outlined 
by the Restatement (Third) of Torts. See Union Car-
bide Corp. v. Aubin, 97 So. 3d 886 (Fla. Dist. Ct. App. 

3d 2012); Agrofollajes, S.A. v. E.I. DuPont de Nemours 
& Co., 48 So. 3d 976 (Fla. Dist. Ct. App. 3d 2010). 
The remaining districts recognized the consumer- 
expectations test. See McConnell v. Union Carbide 
Corp., 937 So. 2d 148, 151 n.4 (Fla. Dist. Ct. App. 4th 
2006); Force v. Ford Motor Co., 879 So. 2d 103, 107 
(Fla. Dist. Ct. App. 5th 2004); Adams v. G. D. Searle 
& Co., 576 So. 2d 728, 733 (Fla. Dist. Ct. App. 2d 
1991); Cassisi v. Maytag Co., 396 So. 2d 1140, 1145–46 
(Fla. Dist. Ct. App. 1st 1981).

As stated above, later in 2015, the Supreme Court 
of Florida rendered its decision in Aubin v. Union 
Carbide Corp., which formally adopted the consumer- 
expectation test for design defect claims rather than 
the risk- utility test. 177 So. 3d 489, 512 (Fla. 2015). In 
light of that decision, the current jury instructions 
may soon be subject to further amendment and lit-
igation. The clear holding in Aubin denounces the 
use of the risk- utility test of the Restatement (Third) 
of Torts and jury instructions that include such lan-
guage could be subject to appeal.

Manufacturing Defect

A manufacturing defect exists when a product 
differs from the manufacturer’s intended result 
or from other units of the same product line. One 
Florida court has asserted that the appropriate test 
for determining whether a manufacturing flaw 
renders a consumer product unreasonably dan-
gerous is whether the failure of the product would 
frustrate the expectations of an ordinary consumer. 
See Cassisi v. Maytag Co., 396 So. 2d 1140, 1144–45 
(Fla. Dist. Ct. App. 1981). Put another way, “when a 
product malfunctions that would not malfunction 
but for a defect, a plaintiff is entitled to an inference 
of a defect.” Worsham v. A.H. Robins Co., 734 F.2d 
676, 683 (11th Cir. 1984). The risk- utility test does not 
apply to allegations of manufacturing defect. Cassisi. 
396 So. 2d at 1146.

When such a product malfunctions during nor-
mal operation, there is a legal inference (commonly 
called the “Cassisi inference”) that the subject 
product was defective both at the time of sale and 
at the time of injury. Id. at 1148. This inference can 
be applied without “absolute positive proof” that a 
malfunction occurred and applies even if the prod-
uct has been lost or destroyed other than by the 
plaintiff’s negligence. McCorvey v. Baxter Healthcare 
Corp., 298 F.3d 1253, 1259 (11th Cir. 2002).
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This inference applies to everyday consumer prod-
ucts such as “television sets, electric stoves, clothes 
washers or dryers, which can be activated by human 
agency simply by turning a switch or pushing a but-
ton, but which are otherwise self- operating.” Cassisi, 
396 So. 2d at at 1152. It may not obtain with respect 
to products which require more active participation 
by the user, such as use of an automobile, or which 
otherwise do not fall within the category of products 
addressed in Cassisi. Id. This last point was made 
clear in Gardner v. Ford Motor Co., 166 F. Supp. 3d 
1261 (M.D. Fla. 2015), which rejected plaintiffs’ 
attempt to invoke the inference to prove a defect 
in an automobile which was over 8 years old, had 
been driven some 80,000 miles and had undergone 
numerous repairs.

For a discussion of the crashworthiness doctrine 
in relation to manufacturing defects, see “Crashwor-
thiness,” supra.

Causation

West v. Caterpillar Tractor Company, 336 So. 2d 80, 
86–87 (Fla. 1976), provided that liability may be 
imposed for a defective product “which proves to 
have a defect that causes injury to a human being.” 
Plaintiff must establish, in addition to other ele-
ments of strict liability, “the existence of the prox-
imate causal connection between such [defective] 
condition and the user’s injury or damages.” Id. at 
87. See also Wolicki- Gables v. Arrow Int’l, Inc., 641 F. 
Supp. 2d 1270, 1285–88 (M.D. Fla. 2009), aff’d, 634 
F.3d 1296 (11th Cir. 2011); Jimenez v. Gulf & Western 
Mfg. Co., 458 So. 2d 58 (Fla. Dist. Ct. App. 3d 1984). 
In Ramirez v. E.I. DuPont de Nemours & Co., 579 F. 
App’x 878 (11th Cir. 2014), the court held that even 
though the jury found the product defective and 
unreasonably dangerous, its determination that the 
product was not the legal cause of plaintiff’s cancer 
precluded liability on the part of the manufacturer.

In tobacco cases, under Engle v. Liggett Group, 
Inc., 945 So. 2d 1246 (Fla. 2006), plaintiffs are 
relieved from the burden of proving defect and 
unreasonably dangerous condition with respect 
to tobacco products. However, even in such cases, 
plaintiffs must still prove that use of tobacco prod-
ucts was a legal cause of the injury complained. 
Cohen v. Philip Morris USA, Inc., 203 So. 3d 942, 949 
(Fla. Dist. Ct. App. 4th 2016).

In toxic tort cases, a two-step causation analysis 
may be required, at least in matters litigated in fed-
eral district courts in Florida. Plaintiff must show 
both “general causation,” referring to the potential 
of the product to cause the injury to plaintiff, and 
“specific causation,” whether plaintiff demonstrated 
that the substance in question actually caused the 
injury in that particular case. Chapman v. Procter & 
Gamble Distrib. LLC, 766 F. 3d 1296 (11th Cir. 2014), 
cert. denied, 135 S. Ct. 2312 (2015).

Failure to Warn

Florida recognizes claims of failure to warn in both 
negligence and strict liability products cases. See, 
e.g., Hyundai Motor Co. v. Ferayorni, 842 So. 2d 
905, 906 (Fla. Dist. Ct. App. 4th 2003). The duty to 
warn extends to dangerous contents of a product, 
even when the product is not used for its intended 
purpose. High v. Westinghouse Elec. Corp., 610 
So. 2d 1259, 1262–63 (Fla. 1992). See “Post-Sale 
Duties,” infra.

Post-Sale Duties

The Supreme Court of Florida’s opinion in High may 
be read to impose a post-sale duty to warn upon a 
manufacturer. See 610 So. 2d at 1262–63. In that 
case, the Court held that Westinghouse had a duty to 
timely warn its customer of the danger of exposure 
to PCBs, so that the warning could be passed on to 
those engaged in dismantling the transformer. Id. 
at 1263. Despite the fact that Westinghouse had sent 
such a letter of warning, the contents of which were 
held to constitute adequate warning as a matter of 
law, the Court held that the timeliness of the letter 
was a factual issue. Id.

Vendor or Distributor

Any party in the chain of distribution (e.g., retailers, 
wholesalers, distributors), including lessors, may be 
strictly liable for injuries proximately caused by a 
product defect. See Samuel Friedland Family Enters. 
v. Amoroso, 630 So. 2d 1067, 1068, 1071 (Fla. 1994); 
Mobley v. S. Fla. Beverage Corp., 500 So. 2d 292, 293 
(Fla. Dist. Ct. App. 3d 1986); Visnoski v. J.C. Penney 
Co., 477 So. 2d 29, 29–30 (Fla. Dist. Ct. App. 2d 
1985); Am. Aerial Lift, Inc. v. Perez, 629 So. 2d 169, 
170–71 (Fla. Dist. Ct. App. 3d 1993) (lessor). How-
ever, strict liability does not apply to a dealer of used 
equipment. Keith v. Russell T. Bundy & Assocs., Inc., 
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495 So. 2d 1223, 1227 (Fla. Dist. Ct. App. 5th 1986); 
Masker v. Smith, 405 So. 2d 432, 434 (Fla. Dist. Ct. 
App. 5th 1981).

Although the same elements of proof and the 
same jury instructions that apply to a manufacturer 
apply to a vendor or distributor, the plaintiff must 
also prove the defendant was part of the distributive 
chain. Siemens Energy & Automation, Inc., 719 So. 
2d at 315 (holding that a broker who solely operates 
as a “conduit of information” is not considered part 
of the distributive chain). Actual physical posses-
sion of a product is not required for a distributor to 
be held liable. Rivera v. Baby Trend, Inc., 914 So. 2d 
1102, 1104 (Fla. Dist. Ct. App. 4th 2005). In Rivera, 
a distributor purchased a stroller manufactured 
in China and shipped it directly to the retailer. 
Id. at 1104–05. Florida’s Fourth District Court of 
Appeal held:

In addition to possession, a court must also 
look at the relationship of the manufacturer, 
as well as others in the distribution chain, 
including retailers, wholesalers, distributors 
and lessors, to the product in determining 
whether to impose strict liability…. For exam-
ple, relevant queries are whether the person 
or entity placed the product in the stream of 
commerce, is in a position to “control the risk 
of harm a product might cause once put into 
the stream of commerce,” or either created 
or assumed the risk of harm for the defec-
tive product.

Id. at 1104 (quoting Geboy v. TRL, Inc., 159 F.3d 
993, 997 (7th Cir. 1998)). The court’s ruling has the 
potential to dramatically expand the current bounds 
of liable parties in product liability actions; however, 
to date, no subsequent case law has interpreted the 
extent of who may fall into the category of persons 
or entities, “in a position to control the risk of harm.”

Proof in Negligence Actions
Standard Jury Instructions

As noted above, the Supreme Court of Florida has 
made revisions to the Florida Standard Jury Instruc-
tions for products liability cases. The most current 
standard instructions should be consulted in all 
cases. See Fla. Std. Jury Instr. (Civ.) 401.1, et seq., 
(general negligence instructions).

Design or Manufacturing Defect

A manufacturer or supplier must use reasonable 
care in the design and manufacture of its products 
to eliminate unreasonable risk of foreseeable injury. 
Ford Motor Co. v. Evancho, 327 So. 2d 201, 204 (Fla. 
1976). A manufacturer’s duty to use reasonable care 
includes testing to discover latent hazards, but only 
to the extent the testing is practical and economi-
cally feasible in relation to the risk. Barfield v. Atl. 
Coast Line R.R. Co., 197 So. 2d 545, 547 (Fla. Dist. Ct. 
App. 2d 1967). A product is defective in design when 
the reasonably foreseeable risks of harm could have 
been reduced or avoided by the adoption of a reason-
able alternative design, and its omission renders the 
product not reasonably safe. Scheman- Gonzalez, 816 
So. 2d at 1139. As in all negligence cases, the plain-
tiff must establish a duty, a breach of that duty and 
injury sustained as a proximate result of the breach. 
Clark v. Boeing Co., 395 So. 2d 1226, 1228 (Fla. Dist. 
Ct. App. 3d 1981).

Failure to Warn

As stated above, failure to warn can be a compo-
nent of both negligence and strict liability products 
claims. Hyundai Motor Co. v. Ferayorni, 842 So. 2d 
905, 906 (Fla. Dist. Ct. App. 4th 2003); see also Fla. 
Std. Jury Instr. (Civ.) 403.8 (Strict Liability Failure To 
Warn); Fla. Std. Jury Instr. (Civ.) 403.10 (Negligent 
Failure To Warn). See “Failure to Warn,” supra. There 
is no duty to warn when the hazards associated with 
the product are obvious, reasonably apparent or 
as well known to the user as to the manufacturer. 
Rodriguez v. New Holland N. Am., Inc., 767 So. 2d 
543, 544–45 (Fla. Dist. Ct. App. 3d 2000); Thursby v. 
Reynolds Metals Co., 466 So. 2d 245, 251 (Fla. Dist. 
Ct. App. 1st 1984). It has been held that a distributor 
which has no knowledge of the alleged defect in a 
product cannot be held liable for failure to warn. 
Skinner v. Volkswagen of Am., Inc., 350 So. 2d 1122, 
1123 (Fla. Dist. Ct. App. 3d 1977). An interesting 
question is whether the principle in Skinner sur-
vives the decision in Rivera v. Baby Trend. Rivera 
contained no discussion of direct knowledge on the 
part of the distributor, although there was reference 
in the opinion to “some control over the design of 
the product to ensure compliance with safety regula-
tions.” Rivera, 914 So. 2d at 1105.
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Distributor or Vendor

A retailer can be held liable to a third party in a neg-
ligence action only if the retailer could be charged 
with actual or implied knowledge of the defect in the 
item sold. Carter v. Hector Supply Co., 128 So. 2d 390, 
392 (Fla. 1961); but see Rivera, 914 So. 2d at 1104. 
A retailer does not have a duty to inspect for latent 
defects. K-Mart Corp. v. Chairs, Inc., 506 So. 2d 7, 9, 
n.3 (Fla. Dist. Ct. App. 5th 1987).

Evidence
Qualification of Expert Witness
The qualification of expert witness testimony is 
somewhat in flux in Florida. Florida has, for years, 
applied the test outlined in Frye v. United States, 293 
F. 1013 (D.C. Cir. 1923). See Stokes v. State, 548 So. 2d 
188, 195 (Fla. 1989). The Frye test is used to analyze 
expert testimony related to new or novel scientific 
evidence or discovery and “in order to introduce 
expert testimony deduced from a scientific principle 
or discovery, the principle or discovery ‘must be 
sufficiently established to have gained general accep-
tance in the particular field in which it belongs.’” 
Flanagan v. State, 625 So. 2d 827, 828 (Fla. 1993) 
(quoting Frye, 293 F. at 1014).

Recently, Florida adopted by statute the principles 
of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993), and its progeny as the standard for 
the admissibility of expert testimony in Florida. See 
Fla. Stat. §90.702 (2017) (providing a standard for 
evaluating expert testimony which is patterned after 
Daubert and Federal Rule of Evidence 702). This new 
standard is applicable to all cases that were pending 
on the July 1, 2013 effective date and all cases filed 
thereafter. Under the Florida Evidence Code, the 
facts or data upon which the expert bases the opin-
ion need not be admissible in evidence. Fla. Stat. 
§90.704 (2017). The expert may also render opinions 
in products cases on the ultimate issue and need not 
disclose the facts or basis of the opinion before stat-
ing the opinion. Fla. Stat. §§90.703, 90.705(1) (2017).

However, the Supreme Court of Florida has spe-
cifically declined to adopt the Daubert standard “to 
the extent that it is procedural.” In re Amendments 
to Florida Evid. Code, 210 So. 3d 1231, 1239 (Fla. 
2017). The court noted the constitutional concerns it 
had with the statute, which “must be left for a proper 
case or controversy.” Id. (emphasis added). At this 

point, it seems very likely that this issue will be ripe 
for appellate review in the relatively near future and, 
ideally, there will be a clearer statement of resolution 
offered by the courts. That said, the opinion of the 
Supreme Court of Florida left little doubt of the hos-
tility of the Court’s majority to Daubert. Changes in 
the Court’s membership which are expected to take 
place due to the upcoming mandatory retirement of 
two justices could alter the position on Daubert.

Spoliation of Evidence
Florida recognizes a cause of action for spoliation of 
evidence based on negligence or contract principles. 
Pub. Health Trust of Dade Cnty. v. Valcin, 507 So. 2d 
596, 599 (Fla. 1987); Miller v. Allstate Ins. Co., 573 
So. 2d 24, 27 (Fla. Dist. Ct. 3d 1990). The elements 
of a negligent spoliation claim are: (1) the existence 
of a potential civil action; (2) a legal, contractual, or 
statutory duty to preserve evidence which is relevant 
to this action; (3) destruction of that evidence; (4) a 
significant impairment in plaintiff’s ability to prove 
the lawsuit; (5) a causal relationship between the 
destruction of evidence and the inability to prove 
plaintiff’s lawsuit; and (6) damages. Brown v. City 
of Del Ray Beach, 652 So. 2d 1150, 1153 (Fla. Dist. 
Ct. App. 4th 1995); Silhan v. Allstate Ins. Co., 236 F. 
Supp. 2d 1303, 1308–09 (N.D. Fla. 2002) (providing 
a summation of Florida law regarding spoliation 
of evidence).

Claims for spoliation of evidence arise after a 
party is unsuccessful in proving its case because crit-
ical evidence was lost or destroyed. Lincoln Ins. Co. v. 
Home Emergency Servs., Inc., 812 So. 2d 433, 434–35 
(Fla. Dist. Ct. App. 3d 2001); Townsend v. Conshor, 
Inc., 832 So. 2d 166, 167–68 (Fla. Dist. Ct. App. 2d 
2002). Therefore, the statutory limitation period for 
a spoliation cause of action does not arise until the 
underlying action is completed. Yates v. Publix Super 
Markets, 924 So. 2d 832, 833 (Fla. Dist. Ct. App. 
4th 2005).

Florida decisions involving sanctions for a par-
ty’s spoliation of evidence have little consistency. 
Some hold an adverse inference is drawn from a 
party’s failure to preserve evidence only when the 
destruction or loss of evidence can be predicated on 
bad faith. See, e.g., Banco Latino, S.A.C.A. v. Gomez 
Lopez, 53 F. Supp. 2d 1273, 1277 (S.D. Fla. 1999). 
In any event, the burden is on the party losing the 
evidence to show that the loss or destruction was 
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not in bad faith. Hernandez v. Pino, 482 So. 2d 450, 
453 (Fla. Dist. Ct. App. 3d 1986). Nevertheless, some 
cases have held that the destruction or unexplained 
absence of crucial evidence may result in a permis-
sible shifting of that burden. See, e.g., Amlan, Inc. v. 
Detroit Diesel Corp., 651 So. 2d 701, 703 (Fla. Dist. Ct. 
App. 1995). If the lost evidence is so crucial to a par-
ty’s cause of action that the case cannot be proven 
or defended without it, the case may be dismissed or 
the offending party’s pleadings stricken. See Torres v. 
Matsushita Elec. Corp., 762 So. 2d 1014, 1017–18 (Fla. 
Dist. Ct. App. 5th 2000); Harrell v. Mayberry, 754 So. 
2d 742 (Fla. Dist. Ct. App. 2d 2000). This is especially 
true where the inference that a product was defective 
at the time of manufacture is not available because 
the product was destroyed by plaintiff’s negligence. 
See Torres, 762 So. 2d at 1017.

However, even when evidence has been lost or 
destroyed while in the custody of a party, the appro-
priate sanction will depend on the willfulness or 
bad faith, if any, of the party who lost the evidence, 
the extent of prejudice suffered by the other party 
and what is required to cure the prejudice. Harrell, 
754 So. 2d at 745. Dismissal, default or sanctions are 
reserved for situations in which one party’s loss of 
evidence renders the opposing party unable to pro-
ceed in its case or defense. Fleury v. Biomet, Inc., 865 
So. 2d 537, 539 (Fla. Ct. App. 2d 2003). If the spolia-
tion is determined to be inadvertent, and none of the 
parties were at fault or prejudiced by the spoliation, 
there is no basis for imposing sanctions. Id.

Florida amended its rules of civil procedure to 
specifically address electronically stored information 
in 2012. See Fla. R. Civ. P. 1.350(a) & (b); 1.280 (b)(3). 
However, spoliation issues concerning electronic dis-
covery have not often arisen in Florida. See Osmulski 
v. Oldsmar Fine Wine, Inc., 93 So. 3d 389, 393 (Fla. 
Dist. Ct. App. 2d 2012) (holding that the missing 
digital surveillance footage of an alleged injury was 
not subject to spoliation instruction because the 
defendant was not provided a written request to 
maintain the digital evidence); Menke v. Broward 
Cnty. Sch. Bd., 916 So. 2d 8, 11 (Fla. Dist. Ct. App. 4th 
2005). Although Florida has amended the rules to 
address electronic information, revised Federal Rule 
37(e) has no specific counterpart in Florida law. See 
Fed. R. Civ. P. 37(e) (outlining potential sanctions for 
failure to preserve electronically stored information); 
Fla. R. Civ. P. 1.380(e) (stating “[a]bsent exceptional 

circumstances, a court may not impose sanctions 
under these rules on a party for failing to provide 
electronically stored information lost as a result of 
the routine, good faith operation of an electronic 
information system[]”).

Proof of Defect
Proof of an alleged defect may be made by direct 
or circumstantial evidence. Ortiz v. Lorie, 921 So. 
2d 868, 871 (Fla. Dist. Ct. App. 4th 2006); Sears, 
Roebuck & Co. v. McKenzie, 502 So. 2d 940, 941 
(Fla. Dist. Ct. App. 3d 1987); Cassisi v. Maytag Co., 
396 So. 2d 1140, 1146–47 (Fla. Dist. Ct. App. 1st 
1981). In Hessen v. Jaguar Cars, Inc., 915 F.2d 641, 
648–49 (11th Cir. 1990), the Eleventh Circuit Court 
of Appeals held that evidence of a recall campaign 
was admissible, even though the subject vehicle 
was outside the broadcast range of the campaign, 
if the defect was the same as the one in the recalled 
vehicles. Evidence of other similar incidents can 
be introduced if they are substantially similar in 
circumstances and not too remote in time. Id. at 
649–50. Other similar incidents can be used to show 
“notice of a particular defect or danger, the magni-
tude of the defect or danger involved, the defendant’s 
ability to correct a known defect, the lack of safety 
for intended uses, the strength of a product, the stan-
dard of care, and causation.” Id. at 650.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Acceptable methods of service are governed by Flor-
ida Rule of Civil Procedure 1.070 and Chapter 48 
of the Florida Statutes. See Fla. Stat. 48.011 (2017), 
et seq.

Answer Time
A defendant must answer a complaint within twenty 
days of service. Fla. R. Civ. P. 1.140(a)(1) (2017). 
Service of one or more of the motions listed in Rule 
1.140, except for a motion for judgment on the plead-
ings or a motion to strike, tolls the time for serving 
an answer until disposition of the motion or deferral 
of disposition by the court. Fla. R. Civ. P. 1.140(a)
(3). Unless the court otherwise provides, the answer 
must be served within ten days after notice of the 
disposition or deferral of disposition of the motion, 
or if a motion for a more definite statement was 
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granted, within ten days after service of the more 
definite statement. Fla. R. Civ. P. 1.140(a)(3).

Particularity with Which Affirmative 
Defenses Must be Raised
The grounds upon which all affirmative defenses are 
based must be stated specifically and with particu-
larity. Fla. R. Civ. P. 1.140(b).
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