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Restatement (Third) of Torts: 
Products Liability
The Georgia courts have neither accepted nor 
rejected the Third Restatement in its entirety, but 
have addressed certain sections, rejecting some and 
accepting others. For example, in an action regard-
ing prescription drugs, the court declined to accept 
Section 6(c). In Banks v. ICI Americas, Inc., 450 
S.E.2d 671 (1994), Georgia adopted the risk- utility 
analysis set out in Preliminary Draft No. 1 (April 
20, 1993) Restatement (Third) of Torts: Products 
Liability, Section 101, Reporters’ Notes to Comment 
G. In Bryant v. Hoffmann- La Roche, Inc., 585 S.E.2d 
723 (Ga. Ct. App. 2003), the court held that once a 
prima facie design defect is shown, the manufac-
turer is relieved of liability only when requirements 
of comment k are met: (a) the product is properly 
manufactured and contains adequate warnings; (b) 
its benefits justifies the risks; and (c) at the time of 
manufacture and distribution the product was inca-
pable of being made more safe. In a case involving 
a conflict between the law of Georgia and that of 
Illinois, the Court refused to apply the Illinois law 
regarding its application of the risk- utility analysis 
as it contravened the public policy of the State of 
Georgia. Bailey v. Cottrell, Inc., 721 S.E.2d 571 (Ga. 
Ct. App. 2011).

A Georgia court has cited Section 6(d)(1) of the 
Third Restatement favorably in a medical device 
case. McCombs v. Synthes (U.S.A.), 587 S.E.2d 594 
(2003) (to succeed at summary judgment stage with 
respect to the defense of an adequate warning to 
learned intermediary, court must find that the warn-
ing was adequate as a matter of law), appeal after 
remand, 596 S.E.2d 780 (Ga. Ct. App. 2004) (warning 
to physician with respect to medical device was ade-
quate as a matter of law).

With respect to proximate cause, a court cited 
Sections 11(a)(2) and 11(b) in an action by an 
injured employee, holding that where the employee 

was injured after the employer failed to stop using a 
machine in violation of a recall notice by the man-
ufacturer, the employee presented a jury question 
as to whether that failure was the sole proximate 
cause of the plaintiff’s injuries. Ontario Sewing 
Mach. Co. v. Smith, 572 S.E.2d 533 (Ga. Ct. App. 
2002). The issue of whether a manufacturer has a 
duty to recall remains somewhat unsettled under 
Georgia law. Ford Motor Co. v. Reese, 684 S.E.2d 
279 (Ga. Ct. App. 2009) (no common law duty to 
recall but duty to warn after sale may arise, even 
beyond the statute of repose); Silver v. Bad Boy 
Enters., LLC, 907 F. Supp. 2d 1351 (M.D. Ga. 2012) 
(if manufacturer chooses to recall voluntarily, must 
use ordinary care).

The Georgia Court of Appeals has favorably cited 
Section 13(b)(1) of the Restatement (Third) of Torts: 
Products Liability regarding successor liability. 
Corbin v. Farmex, Inc., 490 S.E.2d 395 (Ga. Ct. App. 
1997), rev’d on other grounds, Farmex Inc. v. Wain-
wright, 501 S.E.2d 802 (Ga. 1998).

Other cases citing portions of the Third Restate-
ment include: Jones v. NordicTrack, Inc., 550 S.E.2d 
101 (Ga. 2001) (citing Section 2 favorably); Doyle v. 
Volkswagenwerk Aktiengesellschaft, 481 S.E.2d 518 
(Ga. 1997), cert. denied, 523 U.S. 1020 (1998) (find-
ing compliance with safety act is not a complete 
defense to products liability claim); Banks v. ICI 
Americas, Inc., 450 S.E.2d 671 (Ga. 1994) (applying 
risk- utility test in a design defect case); DeLoach v. 
Rovema Corp., 527 S.E.2d 882 (Ga. Ct. App. 2000) 
(explaining Section 13 in context of Georgia law 
limiting liability of sellers as distinguished from 
manufacturers); and Bryant, 585 S.E.2d at 727 (tak-
ing note of criticisms of Third Restatement and not-
ing that “[t]o date, no court has adopted the Third 
Restatement’s strict liability test for prescription 
drugs, and one court has explicitly refused to adopt 
the test”).
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Available Defenses
Assumption of Risk
The defense of assumption of risk is still available in 
both negligence and strict liability actions. Deere & 
Co. v. Brooks, 299 S.E.2d 704 (Ga. 1983); Gilreath v. 
Smith, 797 S.E.2d 177, 180 (Ga. Ct. App. 2017); Whirl-
pool Corp. v. Hurlbut, 303 S.E.2d 284 (Ga. Ct. App. 
1983), distinguished by Bossard v. Atlanta Neighbor-
hood Dev. P’ship, Inc., 564 S.E.2d 31 (2002) (defense 
not available where risk not readily apparent from 
visual inspection).

“In Georgia, a defendant asserting an assumption 
of the risk defense must establish that the plaintiff 
(1) had actual knowledge of the danger; (2) under-
stood and appreciated the risks associated with 
such danger; and (3) voluntarily exposed himself to 
those risks. Knowledge of the risk is the watchword 
of assumption of risk, and means both actual and 
subjective knowledge on the plaintiff’s part. The 
knowledge that a plaintiff who assumes a risk must 
subjectively possess is that of the specific, partic-
ular risk of harm associated with the activity or 
condition that proximately causes injury.” Ambling 
Mgmt. Co. v. Purdy, 640 S.E.2d 620, 628 (Ga. Ct. App. 
2006) (quoting Vaughn v. Pleasent, 471 S.E.2d 866 
(Ga. 1996)). See, e.g., Yamaha Motor Corp., U.S.A. v. 
McTaggart, 720 S.E.2d 217 (Ga. Ct. App. 2011) (rider 
assumed the risk of injury to limbs in door-less vehi-
cle); Kane v. Landscape Structures, Inc., 709 S.E.2d 
876 (Ga. Ct. App. 2011) (summary judgment granted 
to playground equipment manufacturer where plain-
tiff, a nine-year-old child, testified that his mother 
had warned him of the dangers associated with 
climbing on things and that he knew that the struc-
ture was not meant for climbing). “The knowledge 
requirement does not refer to a plaintiff’s compre-
hension of general, non- specific risks that might 
be associated with such conditions or activities.” 
Vaughn, 471 S.E.2d at 868. See also Bodymasters 
Sports Indus. v. Wimberley, 501 S.E.2d 556, 560 (Ga. 
Ct. App. 1998); Cornwell v. Chambers of Ga., Inc., 
491 S.E.2d 132 (Ga. Ct. App. 1997). “In its simplest 
and primary sense, assumption of the risk means 
that the plaintiff, in advance, has given his consent 
to relieve the defendant of an obligation of conduct 
toward him, and to take his chances of injury from 
a known risk arising from what the defendant is to 
do or leave undone.” Vaughn, 471 S.E.2d at 868. The 
defense also requires a showing that the plaintiff’s 

actions were “without coercion of circumstances.” 
Dixie Group, Inc. v. Shaw Indus. Grp., Inc., 693 S.E.2d 
888 (2010) (evidence that repairs to machine could 
only be performed when machine was not locked out 
precluded summary judgment based upon assump-
tion of risk).

It is important to note that: “The standard in 
assessing the defense of assumption of the risk is 
‘a subjective one, geared to the particular plaintiff 
and his situation,’ rather than an objective stan-
dard geared to the reasonable person of ordinary 
prudence as applied in determining contributory 
negligence, a completely separate defense.” Gar-
ner v. Rite Aid of Ga., Inc., 595 S.E.2d 582, 585 
(Ga. Ct. 2004) (citing Williams v. Mitchell County 
Elec. Membership Corp., 566 S.E.2d 356 (Ga. Ct. 
App. 2002)).

The affirmative defense of assumption of risk is 
separate and distinguishable from the open and 
obvious doctrine. “The distinction between the two 
is that the open and obvious rule considers whether 
the danger was objectively obvious in order to deter-
mine whether the product is defective.” Bodymasters, 
501 S.E.2d at 560 (citing Weatherby v. Honda Motor 
Co., 393 S.E.2d 64 (Ga. Ct. App. 1990), rev’d on other 
grounds, Ogletree v. Navistar Int’l Transp. Corp., 
500 S.E.2d 570 (Ga. 1998)). Moreover, the “open 
and obvious” rule is not controlling in design defect 
cases, whether brought in strict liability or negli-
gence, because Georgia has adopted the “risk- utility” 
approach. Banks v. ICI Americas, Inc., 450 S.E.2d 671 
(Ga. 1994) (citing Restatement (Third) of Torts: Prod-
ucts Liability §101 with favor). In addition, the Banks 
court noted the inapplicability of manufacturing 
defect reasoning to design defect cases, overruling 
Mann v. Coast Catamaran Corp., 326 S.E.2d 436 (Ga. 
1985). Banks, 450 S.E.2d at 673.

While the open and obvious doctrine does not 
bar design defect claims in Georgia, it may bar a 
failure to warn claim. Boyce v. Gregory Poole Equip. 
Co., 605 S.E.2d 384, 388 (Ga. Ct. App. 2004) (citing 
Daniels v. Bucyrus- Erie Corp., 516 S.E.2d 848 (Ga. 
Ct. App. 1999)). This is premised upon the well- 
established tenet of law that, “there is no duty resting 
upon a manufacturer or seller to warn of a product- 
connected danger which is obvious or generally 
known, or of which the person who claims to be enti-
tled to the warning has actual knowledge.” Daniels, 
516 S.E.2d at 849.
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Although the doctrine may apply to the general 
nature of a product, the specific nature of the prod-
uct may preclude the defense. See, e.g., R & R Insula-
tion Servs., Inc. v. Royal Indem. Co., 705 S.E.2d 223 
(2010) (one may know plastic will melt and burn but 
it does not necessarily follow that one would under-
stand the speed and manner in which a particular 
product would burn).

Comparative Fault/Contributory Fault
Contributory negligence is not a defense to a strict 
liability claim for a product- caused harm. Barger 
v. Garden Way, Inc., 499 S.E.2d 737 (Ga. Ct. App. 
1998); Cont’ l Research Corp. v. Reeves, 419 S.E.2d 
48 (Ga. Ct. App. 1992); cf. Beringause v. Fogleman 
Truck Lines, Inc., 409 S.E.2d 524 (Ga. Ct. App. 1991) 
(comparison of assumption of risk with contrib-
utory negligence), disapproved on other grounds, 
Robinson v. Star Gas of Hawkinsville, Inc., 498 
S.E.2d 524 (Ga. 1998). “A party’s failure to exercise 
ordinary care to discover the danger is not prop-
erly a matter of assumption of the risk, but of the 
defense of contributory negligence,” and thus such 
evidence cannot support a directed verdict against 
the plaintiff on a strict liability claim. Barger, 499 
S.E.2d at 742.

With respect to negligence claims, however, 
Georgia law provides a hybrid form of contributory 
and modified comparative negligence. Union Camp 
Corp. v. Helmy, 367 S.E.2d 796 (Ga. 1988). Under the 
Georgia rule of contributory negligence, a plaintiff 
is not entitled to recover on a negligence claim if, in 
the exercise of ordinary care, he could have avoided 
the injuries. Ga. Code Ann. §51-11-7; Bartlett v. 
McDonough Bedding Co., Inc., 722 S.E.2d 380 (Ga. 
Ct. App. 2012); Camden Oil Co. v. Jackson, 609 S.E.2d 
356 (Ga. Ct. App. 2004); Shuman v. Mashburn, 223 
S.E.2d 268 (Ga. Ct. App. 1976); cf. Ridgeway v. Whis-
man, 435 S.E.2d 624 (Ga. Ct. App. 1993) (conduct of 
voluntarily intoxicated person measured by same 
standards as sober person), disapproved on other 
grounds, Zaldivar v. Prickett, 774 S.E.2d 688 (Ga. 
2015); Morrison v. Anderson, 471 S.E.2d 329 (Ga. 
Ct. App. 1996) (plaintiff’s impairment due to use of 
alcohol and cocaine does not lessen his burden to use 
due care).

Under the rule of modified comparative negli-
gence, if the plaintiff is equally negligent or more 
negligent than the defendants, he is not entitled to 

a recovery. Union Camp, 367 S.E.2d at 799; Couch v. 
Red Roof Inns, Inc., 729 S.E.2d 378 (Ga. 2012), dis-
tinguished by Zaldivar, 774 S.E.2d at 694 (clarifying 
meaning of “fault” is not literally same meaning 
as “liability” for purposes of the apportionment 
statute); McDowall Transp. Inc. v. Gault, 56 S.E.2d 
161 (1949). On the other hand, if the plaintiff’s negli-
gence is less than the defendant’s, he is not denied a 
recovery entirely, but the damages must be reduced 
in proportion to the degree of fault attributable 
to him or her. Union Camp, 367 S.E.2d at 800; see 
also Bridges Farms v. Blue, 480 S.E.2d 598 (1997), 
called into doubt on other grounds, Martin v. Six 
Flags Over Georgia II, L.P., 801 S.E.2d 24 (Ga. 2017) 
(questioning rule that “where comparative negli-
gence is an issue at trial, liability and damages are 
so ‘inextricably joined’ that a new trial on damages 
only is impermissible,” in light of the passage of the 
apportionment statute under the 2005 Tort Reform 
Act) (quoting Head v. CSX Transp., Inc., 524 S.E.2d 
215 (Ga. 1999).

For further discussion, see “Reduction and Appor-
tionment of Damages,” infra.

Seat Belts—Failure to Use
“The failure of an occupant of a motor vehicle to 
wear a safety belt… shall not be considered evidence 
of negligence or causation, shall not otherwise be 
considered by the finder of fact on any question of 
liability of any person, corporation, or insurer,… and 
shall not be evidence used to diminish any recovery 
for damages arising out of the ownership, main-
tenance, occupancy, or operation of a motor vehi-
cle.” Ga. Code Ann. §40-8-76.1(d); C.W. Matthews 
Contracting Co. v. Gover, 428 S.E.2d 796 (Ga. 1993) 
(inadmissibility of failure to wear seat belt does not 
violate federal due process or trial by jury clause 
nor state constitutional “right of access” to courts); 
see also Moore v. TCI Cablevision of Ga., 510 S.E.2d 
96 (Ga. Ct. App. 1998). In 2010, the Georgia General 
Assembly amended Section 40-8-76.1 to include 
pickup trucks, vans, and sport utility vehicles. Of 
note is the limitation of this amendment: it exempts 
“off-road vehicles or pickup trucks being used by an 
owner, driver, or occupant 18 years of age or older in 
connection with agricultural pursuits that are usual 
and normal to the user’s farming operation.” Ga. 
Code Ann. §40-8-76.1(a).
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Misuse of Product
In Georgia, misuse or abnormal use of a product is 
a viable defense in a products liability action. Union 
Carbide Corp. v. Holton, 222 S.E.2d 105 (Ga. Ct. App. 
1975), distinguished on other grounds, Martinez 
v. Rycars Constr., LLC, No. CV410-049, 2011 WL 
4625989, at *14 (S.D. Ga. Sept. 30, 2011).

“Product misuse is defined as use of a product in 
a manner that could not reasonably be foreseen by 
the defendant. Misuse of a product may bar recovery 
against the manufacturer where misuse is the sole 
proximate cause of damage, or where it is the inter-
vening or superseding cause. A manufacturer is not 
liable for injuries resulting from abnormal use of the 
product.” Thornton v. E.I. Du Pont de Nemours & Co., 
22 F.3d 284 (11th Cir. 1994); see also Henry v. Gen. 
Motors Corp., 60 F.3d 1545 (11th Cir. 1995) (failure 
to read warning resulted in misuse—illiteracy of 
plaintiff irrelevant—summary judgment affirmed). 
Misuse of a product may include abnormal handling 
of a product in light of known dangers. Barnes v. 
Harley- Davidson Motor Co., 357 S.E.2d 127 (Ga. Ct. 
App. 1987).

Although a manufacturer has a duty to warn 
of dangers in the use of a product in any manner 
reasonably contemplated or anticipated by the man-
ufacturer, it is under no obligation to warn as to an 
unforeseeable misuse. Talley v. City Tank Corp., 279 
S.E.2d 264 (Ga. Ct. App. 1981); Crosby v. Cooper Tire 
& Rubber Co., 524 S.E.2d 313 (Ga. Ct. App. 1999) 
(“Product misuse [does] not relieve the manufac-
turer from liability for defective product when such 
misuse was known by the manufacturer or was rea-
sonably foreseeable by the manufacturer….”), rev’d 
on other grounds, 543 S.E.2d 21 (Ga. 2001).

If a plaintiff fails to read a warning, “the inad-
equacy of the warning can no longer be the cause 
of the injury; instead plaintiff’s failure to read the 
warning becomes the cause of the injury.” Jones v. 
Amazing Prods., Inc., 231 F. Supp. 2d 1228, 1247 
(N.D. Ga. 2002); Wilson Foods Corp. v. Turner, 460 
S.E.2d 532 (Ga. Ct. App. 1995) (directed verdict 
proper on failure to warn claim when plaintiff did 
not read warning).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
One condition for the imposition of strict liability 
against a manufacturer of a defective product is that 
the product must reach the user or consumer with-
out substantial alteration of the condition in which 
it was sold. Talley v. City Tank Corp., 279 S.E.2d 
264 (Ga. Ct. App. 1981). This is not to say, however, 
that if the product is modified in any way, the man-
ufacturer is insulated from liability. For example, 
if it is foreseeable that the product will be altered 
in some way, the manufacturer may have a duty to 
warn against that alteration. Pepper v. Selig Chem. 
Indus., 288 S.E.2d 693 (Ga. Ct. App. 1982) (rebot-
tling combustible product does not, as a matter of 
law, insulate manufacturer from liability); Boyce v. 
Gregory Poole Equip. Co., 605 S.E.2d 384 (Ga. Ct. 
App. 2004). “In some cases it may be a jury question 
as to whether the product’s original design has been 
merely slightly or somewhat modified. In such cases, 
the jury must determine whether the original man-
ufacturer’s design was defective and, if so, whether 
the proximate cause of the injuries sustained was the 
original defective design or the subsequent modifi-
cation.” Talley, 279 S.E.2d at 269. Under Georgia law, 
“alteration of a product” does not include ordinary 
“wear and tear.” Mascarenas v. Cooper Tire & Rubber 
Co., 643 F. Supp. 2d 1363 (S.D. Ga. 2009).

Unavoidably Unsafe Products
Under Georgia law, a manufacturer’s duty regarding 
unavoidably unsafe products or inherently danger-
ous products is to prepare them properly, and to 
market the products with adequate warning about 
all inherent risks. Walker v. Merck & Co., 648 F. 
Supp. 931 (M.D. Ga. 1986), aff’d, 831 F.2d 1069 (11th 
Cir. 1987). The Georgia Court of Appeals has recog-
nized that inherently dangerous products are not, 
without more, “defective.” Hunt v. Harley- Davidson 
Motor Co., 248 S.E.2d 15 (Ga. Ct. App. 1978). Gener-
ally speaking, “[i]f a manufacturer does everything 
necessary to make the machine function properly for 
the purpose for which it is designed, if the machine 
is without any latent defect, and if its functioning 
creates no danger or peril that is not known to the 
user, then the manufacturer has satisfied the law’s 
demands. [Georgia has] not yet reached the state 
where a manufacturer is under the duty of making a 
machine accident proof or foolproof… [H]e is under 
no duty to guard against injury from a patent peril 
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or from a source manifestly dangerous.” Poppell 
v. Waters, 190 S.E.2d 815, 817 (Ga. Ct. App. 1972) 
(quoting Stovall & Co. v. Tate, 184 S.E.2d 834 (Ga. Ct. 
App. 1971)). In a case that addresses both unavoid-
ably unsafe products and federal preemption, the 
Georgia Supreme Court first held that the National 
Childhood Vaccine Injury Act (the “NCVIA”) did 
not preempt all design defect cases against vaccine 
manufactures regarding allegedly unavoidably 
unsafe vaccines. Am. Home Prods. Corp. v. Ferrari, 
668 S.E.2d 236 (Ga. 2008). Thereafter, the Supreme 
Court of the United States vacated the judgment of 
the Georgia Supreme Court and remanded the case 
for further consideration. Am. Home Prods. Corp. v. 
Ferrari, 562 U.S. 1254 (2008). The Georgia Supreme 
Court reversed itself and found that the NCVIA did 
preempt Georgia law regarding vaccines, allegedly 
unavoidably unsafe products. Am. Home Prods. 
Corp. v. Ferrari, 710 S.E.2d 771 (Ga. 2011); see also 
Frazier v. Mylan, Inc., 911 F. Supp. 2d 1285 (N.D. Ga. 
2012) (federal law preempted claim against generic 
drug manufacturer under state law where drug was 
approved by FDA and must be equivalent to the 
name brand; but state law claim of design defect 
against name brand drug manufacturer not pre-
empted even though FDA approved the drug).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
In Georgia, it is well- established that there is no duty 
imposed upon a manufacturer to warn of open or 
obvious dangers associated with the product’s use. 
Sheckells v. AGV-USA Corp., 987 F.2d 1532 (11th Cir. 
1993); Pressley v. Sears- Roebuck & Co., 738 F.2d 1222 
(11th Cir. 1984); Wansor v. George Hantscho Co., 595 
F.2d 218 (5th Cir. 1979); Kelley v. Hedwin Corp., 707 
S.E.2d 895 (Ga. Ct. App. 2011); Coast Catamaran 
Corp. v. Mann, 321 S.E.2d 353 (Ga. Ct. App. 1984), 
overruled on other grounds, Banks v. ICI Americas, 
Inc., 450 S.E.2d 671 (Ga. 1994); Ream Tool Co. v. 
Newton, 433 S.E.2d 67 (Ga. Ct. App. 1993); Griffin v. 
Crown Cent. Petroleum Co., 320 S.E.2d 383 (Ga. Ct. 
App. 1984). Likewise, “there is no duty to warn in 
situations ‘where it appears that the person using 
the product should know of the danger, or should in 
using the product discover the danger.’” Pillsbury Co. 
v. W. Carrollton Parchment Co., 2010 F. App’x 915, 
920 (11th Cir. 2006) (quoting Moore v. ECI Mgmt., 
542 S.E.2d 115 (Ga. Ct. App. 2000)).

Still, and although an “open and obvious” dan-
ger may bar failure to warn claims, the fact that a 
danger is “open and obvious” is no longer a com-
plete defense to a defective design claim brought in 
Georgia. Moore, 542 S.E.2d at 121 (issue of open and 
obvious danger should only be a factor in the aggre-
gation of all factors in the balancing of a product’s 
risks with its utility in design defect case), declined 
to extend on other grounds by Swicegood v. PLIVA, 
Inc., 543 F. Supp. 2d 1351, 1357 (N.D. Ga. 2008).

Informed Intermediary
Where a product is sold to a particular profession 
or group, the manufacturer has no duty to warn of 
risks generally known by such profession or group. 
Wabash Metal Prods., Inc. v. AT Plastics Corp., 575 
S.E.2d 683 (Ga. Ct. App. 2002) (no duty to warn 
pipefitters, who moved heavy machinery for a living, 
that heavy machinery could become unstable or fall 
over when moved or tilted); Daniels v. Bucyrus- Erie 
Corp., 516 S.E.2d 848 (Ga. Ct. App. 1999); Eyster v. 
Borg- Warner Corp., 206 S.E.2d 668 (Ga. Ct. App. 
1974); see also Exxon Corp. v. Jones, 433 S.E.2d 350 
(Ga. Ct. App. 1993) (delivery of liquid petroleum gas); 
Brown v. Apollo Indus., Inc., 404 S.E.2d 447 (Ga. Ct. 
App. 1991) (danger using aerosols in high voltage 
area “common knowledge” among rail technicians); 
Stiltjes v. Ridco Exterminating Co., 343 S.E.2d 715 
(Ga. Ct. App. 1986), aff’d, 347 S.E.2d 568 (Ga. 1986) 
(danger associated with exposure to pyrethrums 
need not be given to occupier of house where product 
is sold to professionals who are charged with knowl-
edge of such dangers).

Federal courts in Georgia follow the informed 
intermediary rule as well. See generally Walker v. 
Merck & Co., 648 F. Supp. 931 (M.D. Ga. 1986), aff’d, 
831 F.2d 1069 (11th Cir. 1987) (dangers associated 
with certain prescription drugs). Where that warn-
ing is given to the informed intermediary, summary 
judgment may be available. McCombs v. Synthes 
(U.S.A.), 596 S.E.2d 780 (Ga. Ct. App. 2004) (affirm-
ing trial court’s grant of summary judgment to 
defendant, finding warning to physician with respect 
to medical device was adequate as a matter of law).

General knowledge in the particular industry or 
profession may not, without more, entitle a defen-
dant manufacturer to a directed verdict in a failure 
to warn case, however. See Stuckey v. N. Propane 
Gas Co., 874 F.2d 1563, 1569 (11th Cir. 1989) (fail-
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ure to warn of “odor fade” of odor gas mixed with 
propane, where the court found that the jury could 
have found that the informed intermediary did not 
have actual knowledge of the properties of the gas); 
see also Freeman v. United Cities Propane Gas of 
Ga., Inc., 807 F. Supp. 1533 (M.D. Ga. 1992) (duty to 
warn may be discharged by actual warnings to the 
consumer or by the intermediary’s actual knowledge 
of the danger); Baker v. Smith & Nephew Richards, 
Inc., Nos. 1:97-CV-1233-RWS, 1:97-CV-1234-RWS, 
& 1:98-CV-1540-RWS, 1999 U.S. Dist. Lexis 19760, 
1999 WL 1129650 (N.D. Ga. Sept. 30, 1999) (learned 
intermediary with actual knowledge of substance 
of warning and who nevertheless would have taken 
same course breaks the causal link and plaintiff can-
not recovery).

Sealed Containers
Georgia law imposes strict liability only on “manu-
facturers,” who are defined as the: (1) actual manu-
facturer or designer of the product; (2) manufacturer 
of a component part of a product that later fails and 
causes injury; and (3) an assembler of component 
parts who then sells the finished item under its own 
name. Tomlinson v. ResQline, Inc., No. 2:04-CV-122-
WCO, 2006 U.S. Dist. Lexis 30348, 2006 WL 1097833 
(N.D. Ga. Apr. 24, 2006); Morgan v. Mar-Bel, Inc., 614 
F. Supp. 438 (N.D. Ga. 1985). See also Ga. Code Ann. 
§51-1-11.1. It is important to note that the courts 
have read Official Code of Georgia Annotated Sec-
tion 51-1-11.1 to mean that strict liability is confined 
to “actual manufacturers—those entities that have 
an active role in the production, design, or assembly 
of products and placing them in the stream of com-
merce.” Freeman v. United Cities Propane Gas of Ga., 
Inc., 807 F. Supp. 1533, 1540 (M.D. Ga. 1992).

Official Code of Georgia Annotated Section 51-
1-11.1(a) defines a product seller as a person who 
“leases or sells and distributes; installs; blends; 
packages; labels; markets; or assembles pursuant to a 
manufacturer’s plan, intention, design, specifications, 
or formulation”. A “product seller” is not a manufac-
turer. Tomlinson, 2006 U.S. Dist. Lexis 30348, 2006 
WL 1097833. “It is the general rule that a vendor or 
dealer who is not the manufacturer is under no obli-
gation to test an article, purchased and sold by him, 
for the purpose of discovering latent or concealed 
defects, but that when he purchases and sells an ar-
ticle in common and general use, in the usual course 

of trade, without knowledge of its dangerous quality, 
and with nothing tending reasonably to call his atten-
tion thereto, he is not negligent in failing to exercise 
care to determine whether it is dangerous or not. In 
such a case he may assume that the manufacturer has 
done his duty in properly constructing the article and 
in not placing upon the market a commodity which 
is defective and likely to inflict injury.” Fed. Ins. Co. v. 
Farmer’s Supply Store, Inc., 555 S.E.2d 238, 240 (Ga. 
Ct. App. 2001) (citing King Hardware Co. v. Ennis, 
147 S.E. 119 (Ga. Ct. App. 1929)). See also Bennett v. 
Matt Gay Chevrolet Oldsmobile, 408 S.E.2d 111 (Ga. 
Ct. App. 1991), overruled in part on other grounds, 
Giles v. State Farm Mut. Ins. Co., 765 S.E.2d 413, 417 
(Ga. Ct. App. 2014); Jackson v. Int’l Harvester Co., 380 
S.E.2d 306 (Ga. Ct. App. 1989).

“If the goods sold are in the original package sealed 
and unbroken, and it is a perfect appearing package, 
and it is impossible, in the practical use of the package 
in the retail trade, to discover the hidden unwhole-
someness or imperfection without breaking the 
package, and the dealer has no positive knowledge, 
or notice amounting to imputed knowledge, of the 
hidden imperfection, ordinary care does not require 
the dealer to open the same, and as a matter of law he 
would not be negligent under these circumstances.” 
Brock v. Simpson, 120 S.E.2d 885 (Ga. Ct. App. 1961) 
(quoting Davis v. Williams, 198 S.E. 357, 361 (Ga. Ct. 
App. 1938) (retailer was not liable when a product 
appeared free of defects and only its “sour” taste upon 
consumption suggested a defect); see also Thomasson 
v. Rich Prods. Corp., 502 S.E.2d 289 (Ga. Ct. App. 
1998); Sirmons v. Derst Baking Co., 470 S.E.2d 515 (Ga. 
Ct. App. 1996). However, “[i]f the foreign substance 
should have been discovered in the exercise of ordi-
nary care by the retailer, but was not so discovered, 
then both the manufacturer who put the dangerous 
article upon the market and the retailer who sold it to 
the plaintiff would be liable for the consequent injuries 
as joint tort- feasors, as the injury could not have been 
inflicted except for the negligence of both defendants.” 
Maddox Coffee Co. v. Collins, 167 S.E. 306, 308 (Ga. 
Ct. App. 1932) (even though plaintiff ate dry coffee 
grounds, glass in coffee could have been discovered 
through use of ordinary care).

Fault of Others
Under Georgia law, the question as to whether the 
“fault of others” defense applies is really one of prox-
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imate cause. Specifically, a defendant may be relieved 
of liability when the act of another constitutes “an 
intervening act sufficient to break any connection 
between a wrongful act by the manufacturer and the 
injured party.” Ontario Sewing Mach. Co. v. Smith, 
572 S.E.2d 533, 535 (Ga. 2002) (the intervening act 
may become the sole proximate cause); see also Cie-
plinski v. Caldwell Elec. Contractors, Inc., 633 S.E.2d 
646 (2006).

In order for the intervening act to be the sole 
proximate cause of the injury and thus insulate the 
defendant from liability, the intervening act must 
not be one foreseeable by the defendant nor triggered 
by the acts of the defendant, and be sufficient to 
cause the injury itself. CSX Transp., Inc. v. Deen, 605 
S.E.2d 50 (Ga. Ct. App. 2004) (citing Jones v. Cent. 
of Ga. R.R. Co., 386 S.E.2d 386 (Ga. Ct. App. 1989)); 
City of Pooler v. Edenfield, 587 S.E.2d 408 (Ga. Ct. 
App. 2003). See also Ga. Code Ann. §§51-12-8 and 
-9 (damages too remote to recover; how remote-
ness ascertained).

In general, the court will allow the issue of prox-
imate cause and whether the intervening cause is 
sufficient to relieve the defendant of liability to go to 
the jury. Ontario Sewing Mach. Co, 572 S.E.2d at 536. 
In Ontario, the employee alleged an injury from a 
defective machine. Id. Whether the employer’s fail-
ure to abide by a recall notice was the sole proximate 
cause insulating the machine manufacturer from lia-
bility was not “plain and undisputed,” and thus was 
a jury question. Id.

Preemption
Federal courts in Georgia recognize preemption of 
state law in three scenarios: (1) when the preemption 
is express; (2) when the language of the statute or 
its legislative intent implicitly shows that Congress 
intended to occupy the area to the exclusion of the 
states; and (3) when the federal law is in conflict with 
the state law. Crowe v. Fleming, 749 F. Supp. 1135, 
1138 (S.D. Ga. 1990) (citing Hillsborough Cnty. v. 
Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985)); 
see also Poloney v. Tambrands, Inc., 412 S.E.2d 526 
(Ga. 1991) (recognizing express preemption by the 
federal Food, Drug, and Cosmetic Act). In Lance v. 
American Edwards Laboratories, 452 S.E.2d 185 (Ga. 
Ct. App. 1994), the court noted that preemption may 
be express or implied, but that no preemption was 
found in this case and thus summary judgment was 

not warranted on preemption grounds. The Lance 
court did, however, grant summary judgment for the 
defendant, which was affirmed on appeal, on learned 
intermediary grounds.

To prevail on a preemption defense, the defendant 
must show specific federal provisions preempting 
the state law claim or a scheme leaving no room for 
state regulation. Lance, 452 S.E.2d at 187. See also 
Banks v. ICI Americas, Inc., 450 S.E.2d 671 (Ga. 1994) 
(Federal Insecticide, Fungicide, and Rodenticide Act 
preempts state law in an inadequate or inaccurate 
warning claim).

In a case of first impression in Georgia, the state’s 
Court of Appeals reversed the trial court’s grant 
of summary judgment to vaccine manufacturers, 
finding that the trial court erred in finding that the 
National Childhood Vaccine Injury Compensation 
Act preempted the plaintiff’s design defects claims. 
Ferrari v. Am. Home Prods. Corp., 650 S.E.2d 585, 
588 (Ga. Ct. App. 2007) (citing Bates v. Dow Agrosci-
ences LLC, 544 U.S. 431 (2005)).

The defense of preemption is not limited to federal 
preemption of state law but can be used in the con-
text of state law preemption of local ordinances. See, 
e.g., Sturm, Ruger & Co. v. City of Atlanta, 560 S.E.2d 
525 (Ga. Ct. App. 2002) (state law regulating firearms 
preempted contrary city ordinance).

Compliance with Standards
“A manufacturer’s proof of compliance with 
industry- wide practices, state of the art, or federal 
regulations does not eliminate conclusively its lia-
bility for its design of allegedly defective products.” 
Barger v. Garden Way, Inc., 499 S.E.2d 737, 743 (Ga. 
Ct. App. 1998); Doyle v. Volkswagenwerk Aktienge-
sellschaft, 481 S.E.2d 518 (Ga. 1997), cert. denied, 523 
U.S. 1020 (1998) (compliance with federal standards 
and regulations is only a factor to be examined in the 
risk- utility analysis); see also Stiltjes v. Ridco Exter-
minating Co., 343 S.E.2d 715 (Ga. Ct. App. 1986), 
aff’d, 347 S.E.2d 568 (Ga. Ct. App. 1986) (compliance 
with federal warning label regulations satisfied duty 
to warn), superseded in part, concurring opinion 
adopted by Stiltjes v. Ridco Exterminating Co., 350 
S.E.2d 856 (Ga. Ct. App. 1986)).

However, “punitive damages, the purpose of 
which is to ‘punish, penalize, or deter,’ are, as a gen-
eral rule, improper where a defendant has adhered to 
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[applicable] environmental and safety regulations.” 
Barger, 499 S.E.2d at 743 (quoting Stone Man, Inc. v. 
Green, 435 S.E.2d 205 (Ga. 1993)).

Georgia courts have so far declined to adopt Sec-
tion 6(c) of the Restatement (Third) of Torts: Prod-
ucts Liability, which relates to prescription drugs. 
That section states: “A prescription drug or medical 
device is not reasonably safe due to defective design 
if the foreseeable risks of harm posed by the drug 
or medical device are sufficiently great in relation to 
its foreseeable therapeutic benefits that reasonable 
health-care providers, knowing of such foreseeable 
risks and therapeutic benefits, would not prescribe 
the drug or medical device for any class of patients.” 
Comment (b) to Section 6 even goes so far as to 
state that, “a drug is defectively designed only when 
it provides no net benefit to any class of patients.” 
Thus, in Georgia, the rule espoused in Barger and 
Doyle is applicable to prescription drugs. Bryant v. 
Hoffmann- La Roche, Inc., 585 S.E.2d 723 (Ga. Ct. 
App. 2003) (rejecting stringent Section 6(c) test, and 
stating that claims for design defects in prescription 
drugs should be examined under the risk- utility 
analysis as outlined in Banks v. ICI Americas, Inc., 
450 S.E.2d 671 (Ga. 1994)).

Government Contractor Defense
Federal courts in Georgia have addressed the gov-
ernment contractor defense, holding that where 
government agencies merely approve general or 
imprecise guidelines and the contractor/manufac-
turer retains discretion over design, the contractor/
manufacturer may be liable. Gray v. Lockheed Aero-
nautical Sys. Co., 125 F.3d 1371 (11th Cir. 1997), rev’d 
in part on other grounds after remand, 155 F.3d 1343 
(11th Cir. 1998). See also Schwindt v. Cessna Aircraft 
Co., No. CV485-472, 1988 WL 148433, 1988 U.S. 
Dist. Lexis 9886 (S.D. Ga. Aug. 31, 1988), where the 
court denied the defendant’s motion for summary 
judgment premised upon the government contractor 
defense. The Schwindt court noted that the decision 
in Boyle v. United Technologies Corp., 487 U.S. 500 
(1988), was not dispositive of the plaintiff’s claim 
for manufacturing defects even though Boyle and 
the government contractor defense would control 
any claim for design defects. On the other hand, 
where the manufacturer shows that the government 
provided reasonably precise specifications for the 
product and the government approved those specifi-

cations, the defense may be available. Brinson v. Ray-
theon Co., 571 F.3d 1348 (11th Cir. 2009); Harduvel v. 
Gen. Dynamics Corp., 878 F.2d 1311 (11th Cir. 1989).

State-of-the-Art
A manufacturer is not required to make a completely 
safe product. Ctr. Chem. Co. v. Parzini, 218 S.E.2d 
580 (Ga. 1975). Nor is it required to make a prod-
uct that is the safest it is capable of making. Vax v. 
Albany Lawn & Garden Ctr., 433 S.E.2d 364 (Ga. Ct. 
App. 1993). A plaintiff can pursue a products liability 
claim against the manufacturer even if the product 
was in compliance with federal standards.

Under the law prior to Banks v. ICI Americas, Inc., 
450 S.E.2d 671 (Ga. 1994), a manufacturer would 
escape liability when it has done all that it could to 
design and manufacture a product that functions 
properly for its intended use, and where it gives 
an adequate warning of any known or foreseeable 
dangers that may arise in the product’s use. Hunt v. 
Harley- Davidson Motor Co., 248 S.E.2d 15 (Ga. Ct. 
App. 1978); Russell v. Cynwid Invs., 236 S.E.2d 147 
(Ga. Ct. App. 1977). Under this view, in designing 
and manufacturing the product the manufacturer 
is charged “with knowledge and information as 
to engineering and safety factors that are a part of 
the design development to the extent available at 
the time the product is manufactured.” Greenway 
v. Peabody Int’l Corp., 294 S.E.2d 541, 544 (Ga. Ct. 
App. 1982).

In Banks, however, the Georgia Supreme Court 
rejected the application of the standard set forth in 
Ctr. Chem. Co. (that a product properly prepared, 
manufactured and packaged with adequate warn-
ing cannot be defective) to design defect actions, 
reasoning that a product may be non- defective as to 
its manufacture but still defective as to its design. 
Banks, 450 S.E.2d at 673. In rejecting the old test, the 
Banks court adopted a “risk- analysis” test to be used 
in design defect cases where state-of-the-art becomes 
merely a factor in determining whether the product 
as designed is defective.

The Banks court set forth a non- exhaustive list of 
general factors. “These factors include: the useful-
ness of the product; the gravity and severity of the 
danger posed by the design; the likelihood of that 
danger; the avoidability of the danger, i.e., the user’s 
knowledge of the product, publicity surrounding the 
danger, or the efficacy of warnings, as well as com-
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mon knowledge and the expectation of danger; the 
user’s ability to avoid danger; the state of the art at 
the time the product is manufactured; the ability to 
eliminate danger without impairing the usefulness 
of the product or making it too expensive; and the 
feasibility of spreading the loss in the setting of the 
product’s price or by purchasing insurance.” 450 
S.E.2d at 677 n.6.

In a design defect claim, evidence of other, feasi-
ble and safer alternative designs, including “state of 
the art” designs, are relevant and discoverable. In 
re Mentor Corp. ObTape Transobturator Sling Prods. 
Liab. Litig., No. 4:08-MD-2004(CDL), 2010 U.S. Dist. 
Lexis 2774, 2010 WL 234797 (M.D. Ga. Jan. 14, 2010).

Privity of Contract
Except as provided in Official Code of Georgia 
Annotated Section 51-1-11, no privity is necessary to 
support a strict liability action in Georgia. It is, how-
ever, required in a warranty action. “If a defendant is 
not the seller to the plaintiff- purchaser, the plaintiff 
as the ultimate purchaser cannot recover on the 
implied or express warranty, if any, arising out of the 
prior sale by the defendant to the original purchaser, 
such as the distributor or retailer from whom plain-
tiff purchased the product.” Lamb v. Ga.-Pac. Corp., 
392 S.E.2d 307 (Ga. Ct. App. 1990). Where the man-
ufacturer extends an express warranty to the remote 
consumer, however, the manufacturer may be sued 
directly under a warranty theory. Studebaker Corp. 
v. Nail, 62 S.E.2d 198 (Ga. Ct. App. 1950). Because 
Georgia does not require privity in a strict liability 
action, defining who may be classified as a “manu-
facturer” is important to defending such a case.

In Georgia, a person or company may become 
a “manufacturer” (and privity is not required) by 
selling a product under its own name and when the 
product was manufactured by others pursuant to the 
person’s or the company’s plan, intentions, design, 
specifications, or formulas. Nelson v. C.M. City, Inc., 
463 S.E.2d 902 (Ga. Ct. App. 1995), rev’d in part, 
NEC Techs., Inc. v. Nelson, 478 S.E.2d 769 (Ga. 1996), 
further explained, Nelson v. C.M. City, Inc., 493 
S.E.2d 569 (Ga. Ct. App. 1997).

One who merely affixes its label to a product 
is not a manufacturer, however, and thus a strict 
liability action will not lie against such a person. 
Thomasson v. Rich Prods. Corp., 502 S.E.2d 289 (Ga. 
Ct. App. 1998) (a bagel seller who did not participate 

in the manufacturing process, and who merely sold 
bagels shipped to it in sealed packaging, was not a 
manufacturer); Schneider v. Tri Star Int’l, Inc., 476 
S.E.2d 846 (Ga. Ct. App. 1996) (a seller of pliers 
who had minimal involvement other than sales was 
not a manufacturer); Alltrade, Inc. v. McDonald, 
445 S.E.2d 856 (Ga. Ct. App. 1994) (defendant who 
merely stamped its name on a ladder manufactured 
by another company was not a manufacturer); 
Buford v. Toys R’ Us, Inc., 458 S.E.2d 373 (Ga. Ct. 
App. 1995), overruled on other grounds by Wal-Mart 
Stores, Inc. v. Wheeler, 586 S.E.2d 83 (Ga. Ct. App. 
2003). However, there are instances wherein a jury 
must answer the strict liability question when it 
is unclear as to what entity designed the defective 
product. Dean v. Toyota Indus. Equip. Mfg., Inc., 540 
S.E.2d 233, 236 (Ga. Ct. App. 2000).

Retailers, however, may be liable for claims based 
upon negligence or implied warranties for selling 
defective products. See Ga. Code Ann. §11-2-314; 
Rhodes v. R.G. Indus., Inc., 325 S.E.2d 465 (Ga. Ct. 
App. 1984) (warranty not breached; summary judg-
ment affirmed); Ream Tool Co. v. Newton, 433 S.E.2d 
67 (Ga. Ct. App. 1993). But see Hester v. Human, 439 
S.E.2d 50 (Ga. Ct. App. 1993) (retailer who sold item 
in same condition as it was received from manu-
facturer not liable under negligence theory; retailer 
entitled to assume manufacturer properly con-
structed the item).

Disclaimers of Liability
A manufacturer may not exclude or limit the oper-
ation of the strict liability statute. Ga. Code Ann. 
§51-1-11(b)(3).

Failure to Mitigate Damages
Under the general Georgia tort statutes, “[w]hen a 
person is injured by the negligence of another, he 
must mitigate his damages as far as is practicable 
by the use of ordinary care and diligence.” Ga. Code 
Ann. §51-12-11; DeVooght v. Hobbs, 593 S.E.2d 868 
(Ga. Ct. App. 2004); Whelan v. Moone, 531 S.E.2d 727 
(Ga. Ct. App. 2000).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Georgia follows the majority rule barring recovery 
in tort for “economic loss” resulting from a defective 
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product. See generally Pillsbury Co. v. W. Carrollton 
Parchment Co., 210 F. App’x 915 (11th Cir. 2006); 
Flintkote Co. v. Dravo Corp., 678 F.2d 942 (11th Cir. 
1982) (“[t]he economic loss rule prevents recovery 
in tort when [the] defective product has resulted in 
the loss of value or use of the thing sold, or the cost 
of repairing it”); see also Chrysler Corp. v. Taylor, 234 
S.E.2d 123 (Ga. Ct. App. 1977) (products liability 
action is to redress physical injuries and not losses of 
bargains). Where the damage is merely the economic 
loss, the claim is one in contract not tort. Gen. Elec. 
Co. v. Lowe’s Home Ctrs., Inc., 608 S.E.2d 636 (2005). 
The economic loss rule is inapplicable in situations 
where the damage or injury is a result of an “acci-
dent.” Flintkote, 678 F.2d at 948.

The economic loss rule is inapplicable to “eco-
nomic” damage done to property that is separate 
and distinct from the injury- causing, failed product. 
See id. at 946. For purposes of determining what 
constitutes “other property,” Georgia courts have 
treated a component part as indistinct from the 
overall product and from that product’s other com-
ponent parts. See Kaiser Aluminum & Chem. Corp. v. 
Ingersoll- Rand Co., 519 F. Supp. 60, 67 (S.D. Ga. 1981) 
(citing Henderson v. Gen. Motors Corp., 262 S.E.2d 
238 (Ga. Ct. App. 1979)); Lend Lease Trucks, Inc. v. 
TRW, Inc., 425 S.E.2d 293 (Ga. Ct. App. 1992). But 
see Mike Bajalia, Inc. v. Amos Constr. Co., 235 S.E.2d 
664 (Ga. Ct. App. 1977) (negligence action may be 
brought against defective component manufacturer 
for damage to other components made by a differ-
ent manufacturer).

Statutes of Limitation
Real Property

All actions for injury to realty must be brought 
within four years after the right of action accrues. 
Ga. Code Ann. §9-3-30(a); Parker v. Scrap Metal 
Processors, Inc., 386 F.3d 993 (11th Cir. 2004). If 
the action is a products liability claim based upon 
materials used in construction, the action must be 
brought within four years of substantial completion 
of construction. Corp. of Mercer Univ. v. Nat’l Gyp-
sum Co., 368 S.E.2d 732 (Ga. 1988).

A separate provision governs time limits for 
actions based on allegedly defective synthetic exte-
rior siding. Ga. Code Ann. §9-3-30(b). Pursuant to 
this statute, such claims accrue when injury is dis-

covered, or when it should have been discovered, and 
are governed by the statutes of repose found in Offi-
cial Code of Georgia Annotated Section 51-1-11 (ten 
years from first sale) and Section 9-3-51 (eight years 
from substantial completion of improvement).

In situations where a contractor makes improve-
ments to real estate with the express intent of selling 
that real estate, the statute of limitations does not 
begin to run until the initial sale of the improved 
real estate, regardless of substantial completion. 
Scully v. First Magnolia Homes, 614 S.E.2d 43, 45 (Ga. 
2005) (citing Colormatch Exteriors, Inc. v. Hickey, 
569 S.E.2d 495, 497 (Ga. 2002)). Stated differently, 
“[t]he true test to determine when a cause of action 
accrues is to ascertain the time when the plaintiff 
could first have maintained [his or] her action to 
a successful result.” Travis Pruitt & Assocs., P.C. v. 
Bowling, 518 S.E.2d 453 (Ga. Ct. App. 1999) (design 
defect on neighbor’s property).

Personal Property

Actions for injuries to personalty must be brought 
within four years after the right of action accrues. 
Ga. Code Ann. §9-3-31. “Tort claims for damage to 
property (as opposed to actions for personal injury) 
accrue, and the statute of limitations begins run-
ning, on the date the wrong is committed, regardless 
of when the injured party should have discovered 
the wrongdoing.” Tucker v. S. Wood Piedmont Co., 28 
F.3d 1089 (11th Cir. 1994); Hanna v. McWilliams, 446 
S.E.2d 741 (Ga. Ct. App. 1994).

Personal Injury

Actions for injuries to the person shall be brought 
within two years after the right of action accrues. 
Ga. Code Ann. §9-3-33. Actions for injuries to rep-
utation must be brought within one year after the 
cause of action accrues, and claims alleging a loss of 
consortium must be brought within four years after 
the cause of action accrues. Id. Georgia recognizes 
accrual as that point in time where there is a viola-
tion of a duty accompanied by damages. Ga. Code 
Ann. §51-1-8; Ekern v. Westmoreland, 353 S.E.2d 571 
(Ga. Ct. App. 1987).

Georgia applies a limited discovery rule, i.e., the 
statute of limitations is tolled until discovery in 
cases of bodily injury which develop only over an 
extended period of time. Metlife v. Wright, 470 S.E.2d 
717 (Ga. Ct. App. 1996); Hanna v. McWilliams, 446 
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S.E.2d 741 (Ga. Ct. App. 1994). In King v. Seitzingers, 
Inc., 287 S.E.2d 252 (Ga. Ct. App. 1981), the court 
listed the four events that define discovery: (1) defen-
dant’s breach of duty; (2) plaintiff suffers harm from 
breach; (3) plaintiff becomes aware of injury; and (4) 
plaintiff discovers the causal relationship between 
the harm and the defendant’s breach. See also Luem 
v. Johnson, 574 S.E.2d 835, 837 (Ga. Ct. App. 2002) 
(citing Corp. of Mercer Univ. v. Nat’l Gypsum Co., 
368 S.E.2d 732 (Ga. 1988)). The discovery rule is, 
however, limited to bodily injury that develops over a 
period of time. Id. at 733.

Statutes of Repose

“The distinction between the statute of limitations 
and the statute of repose is clear. Craven v. Lowndes 
Cnty. Hosp. Auth., 437 S.E.2d 308, 310 (Ga. 1993). “A 
statute of limitation is a procedural rule limiting the 
time in which a party may bring an action for a right 
which has already accrued. A statute of ultimate 
repose delineates a time period in which a right may 
accrue. If the injury occurs outside that period, it 
is not actionable.” Hill v. Fordham, 367 S.E.2d 128, 
131 (Ga. Ct. App. 1988). Furthermore, “[a] statute of 
repose stands as an unyielding barrier to a plaintiff’s 
right of action. The statute of repose is absolute; the 
bar of the statute of limitation is contingent. The 
statute of repose destroys the previously existing 
rights so that, on the expiration of the statutory 
period, the cause of action no longer exists.” Wright 
v. Robinson, 426 S.E.2d 870, 871 (Ga. 1993) (where 
plaintiff filed an action within the statute of repose, 
voluntarily dismissed the action after the running of 
the statute of repose, and refiled the action under the 
renewal statute the action, the refiled actioned action 
was void). But see Oni v. Oni, 746 S.E.2d 641, 644 
(Ga. Ct. App. 2013) (party may be equitably estopped 
from raising the statue of repose).

Strict Liability

The Georgia strict liability statute provides a ten-year 
statute of repose “from the date of the first sale for 
use or consumption of the personal property causing 
or otherwise bringing about the injury.” Ga. Code 
Ann. §51-1-11(b)(2). Georgia law defines “first sale” 
as being the first sale to the consumer, not the first 
sale in a chain of transactions. Pafford v. Biomet, 448 
S.E.2d 347 (Ga. 1994) (statute of repose begins to 
run on date hospital sold the medical device to the 

patient, not date manufacturer sold device to hospi-
tal); see also Campbell v. Altec Indus. Inc., 707 S.E.2d 
48, 50 (Ga. 2011) (quoting Pafford, noting that the 
period begins to run upon receipt by an “individual 
whose actual employment of the product was ulti-
mately intended”).

The ten-year statute of repose does not apply to 
failure to warn cases. “Nothing contained in this 
subsection shall relieve a manufacturer from the 
duty to warn of a danger arising from use of a prod-
uct once that danger becomes known to the man-
ufacturer.” Ga. Code Ann. §51-1-11(c). See Chrysler 
Corp. v. Batten, 450 S.E.2d 208 (Ga. 1994) (duty to 
warn judged by actual or constructive standard). The 
duty to warn may arise more than ten years after the 
first sale, in fact, decades later. Hunter v. Werner Co., 
574 S.E.2d 426 (Ga. Ct. App. 2002). Case law inter-
preting the last sentence of Official Code of Georgia 
Annotated Section 51-1-11(c), with respect to a man-
ufacturer’s duty to warn, requires a duty to warn 
upon actual or constructive knowledge of danger 
from use of product which may occur long after the 
statute of repose has run. Batten, 637 S.E.2d at 213.

Negligence

Georgia’s Tort Reform Act of 1987 created a ten-year 
repose period for tort claims arising on or after July 
1, 1987; it was codified with the Georgia strict lia-
bility statute at Official Code of Georgia Annotated 
Sections 51-1-11(b) and (c). Although similar to the 
statute of repose applicable to strict liability claims, 
exceptions to the negligence statute of repose prevent 
repose of a claim for a product- caused disease or 
birth defect or for conduct that manifests “a willful, 
reckless or wanton disregard for life or property.” 
Compare Ga. Code Ann. §51-1-11(b)(2), with Ga. 
Code Ann. §51-1-11(c).

Improvements to Realty

Injuries to persons or to property, real or personal, 
or wrongful death, arising out of any deficiency in 
the survey or plat, planning, design, specification, 
supervision, or construction of any improvement to 
real property must be brought within eight years of 
substantial completion of such improvement. Ga. 
Code Ann. §9-3-51; Beall v. Inclinator Co. of Am., 356 
S.E.2d 899 (Ga. Ct. App. 1987); see also Feldman v. 
Arcadis US, Inc., 728 S.E.2d 792, 794 (Ga. Ct. App. 
2012) (negligent design of roadway controlled by 



12   Products Liability Defenses: A State-by-State Compendium   Georgia

eight year statute of repose as an improvement to 
real property).

Useful Safe Life

See “Statutes of Repose,” supra. Statutes of repose 
are based upon reasonable expectations regarding 
the useful life of a product. Hill v. Fordham, 367 
S.E.2d 128 (Ga. Ct. App. 1988) (discussing the basis 
of the statute of repose being the reasonable expecta-
tions of the useful life of a product).

Other Defenses/Issues
Blood Shield Statute

Under Official Code of Georgia Annotated Section 
11-2-316(5), there are no implied warranties for blood 
or blood products. Transfer of blood or blood prod-
ucts is not a sale of goods but a medical service. Ga. 
Code Ann. §51-1-28; Jones v. Miles Labs., Inc., 705 F. 
Supp. 561 (N.D. Ga. 1987), aff’d, 887 F.2d 1576 (11th 
Cir. 1989) (AIDS victim who contracted disease from 
contaminated blood products barred from suit); Tim 
v. Verson Allsteel Press Co., 520 F. Supp. 1147 (N.D. 
Ga. 1981) (product liability claim barred for defec-
tive blood).

Damages and Joint Liability
Compensatory Damages
In a personal injury context, general compensatory 
damages may be compensation for (1) physical 
pain arising from a physical injury, (2) mental 
pain arising from a physical injury, and (3) neces-
sary expenses. Ga. Code Ann. §§51-12-4, -6, -7. See 
Blanchard v. Westview Cemetery, Inc., 211 S.E.2d 
135 (1974). Remote damages are not recoverable in 
Georgia. Ga. Code Ann. §§51-12-8, -9. One may not, 
however, recover in tort for “economic loss” resulting 
from a defective product. See generally Flintkote Co. 
v. Dravo Corp., 678 F.2d 942, 945–50 (11th Cir. 1982) 
(summarizing Georgia law).

In Georgia, a claim for wrongful death is separate 
and distinct from a claim by the estate for pain and 
suffering. Ga. Code Ann. §51-4-1 et seq.; Mowell v. 
Marks, 603 S.E.2d 702 (Ga. Ct. App. 2004); Smith v. 
Mem’l Med. Ctr., Inc., 430 S.E.2d 57 (Ga. Ct. App. 
1993). In a wrongful death action, the measure of 
damages is the “full value of the life” of the decedent 
(Ga. Code Ann. §51-4-1) and includes the gross sum 
that the deceased would have earned to the end of 

his or her life reduced to its present value. State Farm 
Mut. Auto. Ins. Co. v. Five Transp. Co., 271 S.E.2d 
844 (Ga. 1980). The full value of life also includes the 
full value of the intangible relationship between the 
decedent and the decedent’s spouse and children. 
Miller v. Jenkins, 412 S.E.2d 555 (Ga. Ct. App. 1991). 
It does not, however, include mental suffering, emo-
tional upset, or loss of society of the person bringing 
the action. Young Men’s Christian Ass’n v. Bailey, 
146 S.E.2d 324 (Ga. Ct. App. 1965), cert. denied, 
385 U.S. 868 (1966). The personal representative 
of the deceased may recover the funeral, medical, 
and other “necessary” expenses resulting from the 
injury and death of the decedent in a wrongful death 
action. Ga. Code Ann. §51-4-5(b).

Punitive damages are not available in a wrongful 
death action. Ford Motor Co. v. Stubblefield, 319 
S.E.2d 470 (Ga. Ct. App. 1984). Oftentimes, wrongful 
death claims are coupled with the estate’s claims 
for pre- impact and post- impact pain and suffering, 
where punitive damages may be sought.

While Georgia places certain limits on punitive 
damages in products liability actions, discussed 
below, there is no corresponding limit on compensa-
tory damages. See, e.g., Atlanta Oculoplastic Surgery, 
P.C. v. Nestlehutt, 691 S.E.2d 218 (Ga. 2010) (limit 
placed on non- economic damages in medical mal-
practice case held unconstitutional).

Evidence of insurance or other collateral sources 
is inadmissible at trial. In Denton v. Con-Way S. 
Express, Inc., 402 S.E.2d 269 (Ga. 1991), Ga. Code. 
Ann. 51-12-1(b), an effort to make collateral sources 
admissible, was held to be unconstitutional. The 
Denton decision was overruled on other grounds. 
Grissom v. Gleason, 18 S.E.2d 27 (Ga. 1992). See also 
Daniel v. Parkins, 409 S.E.2d 233 (Ga. Ct. App. 1991).

Punitive Damages
Insurability

Contracts of insurance to pay for the legal liability 
of the insured for punitive damages are not against 
Georgia public policy. Greenwood Cemetery, Inc. v. 
Travelers Indem. Co., 232 S.E.2d 910 (Ga. 1977).

Recoverability

For punitive damages in products liability causes of 
action, Georgia law provides a limit on the number—
but not the dollar amount—of awards of punitive 
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damages. Ga. Code Ann. §51-12-5.1(e). One should 
use caution in relying upon cases prior to 1987, when 
the Georgia law was changed. See K-Mart Corp. v. 
Hackett, 514 S.E.2d 884 (Ga. Ct. App. 1999).

“Only one award of punitive damages may be 
recovered from a defendant for any act or omission 
if the cause of action arises from product liability, 
regardless of the number of causes of action which 
may arise from such act or omission.” Ga. Code Ann. 
§51-12-5.1(e)(1); Gen. Motors Corp. v. Moseley, 447 
S.E.2d 302 (Ga. Ct. App. 1994) (finding an award of 
$101,000,000 in punitive damages not unreasonable, 
but court reversed on other grounds). However, in 
McBride v. Gen. Motors Corp., 737 F. Supp. 1563 
(M.D. Ga. 1990), the court found two sections of 
the Tort Reform Act of 1987 to be unconstitutional, 
namely, Section 51-12-5.1(e)(1) (one award of puni-
tive damages), and Section 51-12-5.1(e)(2) (state to 
receive 75 percent of award). Of note is the fact that 
the Georgia Supreme Court, specifically finding 
Section 51-12-5(e)(2) to be constitutional, failed to 
cite or address the reasoning in McBride. State v. 
Moseley, 436 S.E.2d 632 (Ga. 1993) (action by state 
with respect to its claim to a portion of punitive 
damages award in Gen. Motors v. Moseley), cert. 
denied, Mosely v. Georgia, 511 U.S. 1107 (1994). Addi-
tionally, the Georgia Court of Appeals held that the 
“one award” by the jury under Section 51-12-5.1(e)
(1) was “not unreasonable.” Gen. Motors Corp. v. 
Moseley, 447 S.E.2d at 312 (reversing and remanding 
for new trial on other grounds). Where there is more 
than one plaintiff, the Middle District of Georgia has 
held that there can only be one award of punitive 
damages to the plaintiffs jointly. In re Mentor Corp. 
Obtape Transobturator Sling Prods. Liab. Litig., No. 
4:08-MD-2004, 2010 U.S. Dist. Lexis 49601, 2010 WL 
1998166 (M.D. Ga. May 18, 2010). Where the State of 
Georgia brought an action against a manufacturer 
of tobacco products on behalf of the citizens of the 
State seeking punitive damages, among other things, 
and the parties reached a settlement evidenced by a 
consent judgment, that judgment had a res judicata 
effect as to punitive damages on later lawsuit filed by 
and individual against the same defendant. Jordan v. 
State, 785 S.E.2d 27 (Ga. Ct. App. 2016) (citing Brown 
& Williamson Tobacco Corp. v. Gault, 627 S.E.2d 549 
(Ga. 2006)).

Punitive damages are available in a products lia-
bility action only where the plaintiff demonstrates 

by clear and convincing evidence that the actions 
of the defendant show “willful misconduct, malice, 
fraud, wantonness, oppression, or that entire want 
of care which would raise the presumption of con-
scious indifference to consequences.” Ga. Code Ann. 
§51-12-5.1(b). A claim for punitive damages must 
be specifically pleaded in the complaint. Ga. Code 
Ann. §51-12-5.1(d)(1). The trial is bifurcated if such a 
claim is made, with the amount of punitive damages 
being decided separately after the jury decides that 
punitive damages are justified. Ga. Code Ann. §51-
12-5.1(d)(1). A trial court should rarely divide the 
case into three phases. Webster v. Boyett, 496 S.E.2d 
459 (Ga. 1998).

If punitive damages are awarded in a products 
liability case, seventy- five percent of the amount, less 
the costs of litigation including reasonable attorneys’ 
fees, must be paid to the State of Georgia. Ga. Code 
Ann. §51-12-5.1(e)(2). In State v. Moseley, the Georgia 
Supreme Court held that the 75 percent provision 
is constitutional. 436 S.E.2d 632. However, Georgia 
courts have held that it is error to charge the jury 
on the issue of the payment to the state. Uniroyal 
Goodrich Tire Co. v. Ford, 461 S.E.2d 877 (Ga. Ct. 
App. 1995), aff’d in part and rev’d in part, 476 S.E.2d 
565 (Ga. 1995).

Reduction and Apportionment of Damages
When the plaintiff is partially to 
blame for his or her injuries

For causes of action arising before February 16, 
2005, the rule was that when a plaintiff was found to 
be to some degree responsible for his or her injuries, 
and when an action was brought against one or more 
persons for those injuries, the jury could apportion 
damages against the defendants at its discretion. 
That rule has changed, and the jury is required to 
determine the percentage of plaintiff’s fault, if any. 
In turn, the judge is required to reduce the damages 
awarded to the plaintiff proportionally. According 
to the Official Code of Georgia Annotated, “[w]here 
an action is brought against one or more persons for 
injury to person or property and the plaintiff is to 
some degree responsible for the injury or damages 
claimed, the trier of fact, in its determination of the 
total amount of damages to be awarded, if any, shall 
determine the percentage of fault of the plaintiff and 
the judge shall reduce the amount of damages other-
wise awarded to the plaintiff in proportion to his or 
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her percentage of fault.” Ga. Code Ann. §51-12-33(a) 
(emphasis added).

When the plaintiff is blameless 
for his or her injuries

For causes of action arising after February 16, 2005, 
the same rule in regards to apportionment applies 
even if the plaintiff is blameless, and the jury is 
required to apportion damages among and between 
joint tortfeasors. Specifically, “[w]here an action is 
brought against more than one person for injury to 
person or property, the trier of fact, in its determina-
tion of the total amount of damages to be awarded, 
if any, shall after a reduction of damages pursuant to 
subsection (a) of this Code section, if any, apportion 
its award of damages among the persons who are 
liable according to the percentage of fault of each 
person.” Ga. Code Ann. §51-12-33(b).

The damages apportioned by the jury are not a 
joint liability, and are not subject to contribution. Id.

Allocation of fault in relation to non-parties

For causes of action arising on or after February 16, 
2005, “the trier of fact must ‘apportion its award of 
damages among the persons who are liable accord-
ing to the percentage of fault of each person’ even if 
the plaintiff is not at fault for the injury or damages 
claimed.” McReynolds v. Krebs, 725 S.E.2d 584, 587 
(Ga. 2012) (quoting Ga. Code Ann. §33-12-33(b)). The 
Georgia Supreme Court confirmed this holding in 
Martin v. Six Flags Over Georgia II, L.P., 801 S.E.2d 
24 (Ga. 2017), by stating that:

The apportionment statute requires that, once 
liability has been established and the damages 
sustained by the plaintiff have been calculated, 
the trier of fact must then assess the relative 
fault of all those who contributed to the plain-
tiff’s injury—including the plaintiff himself—
and apportion the damages based on this 
assessment of relative fault. OCGA §51-12-33 
(a)–(c). In other words, the jury must take 
the total amount of damages sustained by the 
plaintiff, identify the persons who are at fault, 
and award damages according to each person’s 
percentage of fault. [cits.] Thus, once liability 
has been established, the calculation of total 
damages sustained by the plaintiff is the first 
step, and the allocation of relative fault and 
award of damages according to that allocation 
is a distinct second step.

See Zaldivar v Prickett, 774 S.E.2d 688 (Ga. 2015); 
Couch v. Red Roof Inns, Inc., 729 S.E.2d 378 
(Ga. 2012).

As an initial step in the analysis, “the plaintiff 
shall not be entitled to receive any damages if the 
plaintiff is 50 percent or more responsible for the 
injury or damages claimed.” Ga. Code Ann. §51-12-
33(g). However, if the plaintiff is less than 50 percent 
liable for his or her own injuries, there are two stat-
utes that are pertinent to the issue of apportionment 
of fault: Ga. Code Ann. §§51-12-31 and -33.

Ga. Code Ann. §51-12-31 states:
Except as provided in Code Section 51-12-33, 
where an action is brought jointly against 
several persons, the plaintiff may recover 
damages for an injury caused by any of the 
defendants against only the defendant or 
defendants liable for the injury. In its verdict, 
the jury may specify the particular damages to 
be recovered of each defendant. Judgment in 
such a case must be entered severally.

Ga. Code Ann. §51-12-33 has several subsections that 
are pertinent to the issue of allocation of fault. Ga. 
Code Ann. §51-12-33(a) states:

Where an action is brought against one or 
more persons for injury to person or property 
and the plaintiff is to some degree responsible 
for the injury or damages claimed, the trier of 
fact, in its determination of the total amount 
of damages to be awarded, if any, shall deter-
mine the percentage of fault of the plaintiff 
and the judge shall reduce the amount of 
damages otherwise awarded to the plaintiff in 
proportion to his or her percentage of fault.

Ga. Code Ann. §51-12-33(b) states
Where an action is brought against more than 
one person for injury to person or property, 
the trier of fact, in its determination of the 
total amount of damages to be awarded, if 
any, shall after a reduction of damages pur-
suant to subsection (a) of this Code section, if 
any, apportion its award of damages among 
the persons who are liable according to the 
percentage of fault of each person. Damages 
apportioned by the trier of fact as provided 
in this Code section shall be the liability of 
each person against whom they are awarded, 
shall not be a joint liability among the persons 
liable, and shall not be subject to any right 
of contribution.
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Ga. Code Ann. §51-12-33(c) states: “In assessing per-
centages of fault, the trier of fact shall consider the 
fault of all persons or entities who contributed to the 
alleged injury or damages, regardless of whether the 
person or entity was, or could have been, named as 
a party to the suit.” Even if the nonparty is immune 
to prosecution, a percentage of fault can be assessed 
against that nonparty. See Barnett v. Farmer, 
707 S.E.2d 570 (Ga. Ct. App. 2011) (interspousal 
immunity did not preclude apportionment of fault 
against the husband driver in claim by passenger 
wife against a third-party tortfeasor); Zaldivar, 
774 S.E.2d 688 (immunity of employer under the 
exclusive remedy provisions of the Workers’ Com-
pensation Act did not preclude apportionment of 
fault against the employer in a suit by an employee 
against third-party tortfeasor for an on the job 
injury). Furthermore, the term “fault” encompasses 
both negligent acts and intentional torts. Couch, 729 
S.E.2d at 383.

If a defendant intends to ask the jury to assess 
the percentage of fault against a nonparty, Ga. 
Code Ann. §51-12-33(d) addresses the procedure 
and timing for this process. Ga. Code Ann. §51-12-
33(d)(1) states: “Negligence or fault of a nonparty 
shall be considered if the plaintiff entered into a 
settlement agreement with the nonparty or if a 
defending party gives notice not later than 120 days 
prior to the date of trial that a nonparty was wholly 
or partially at fault.” Ga. Code Ann. §51-12-33(d)
(2) states:

The notice shall be given by filing a pleading in 
the action designating the nonparty and set-
ting forth the nonparty’s name and last known 
address, or the best identification of the 
nonparty which is possible under the circum-
stances, together with a brief statement of the 
basis for believing the nonparty to be at fault.

However, in a situation where the jury has assessed 
a percentage of fault against a nonparty, Ga. Code 
Ann. §51-12-33(f) states that:

(1) Assessments of percentages of fault of non-
parties shall be used only in the determination 
of the percentage of fault of named parties. 
(2) Where fault is assessed against nonparties 
pursuant to this Code section, findings of fault 
shall not subject any nonparty to liability in 
any action or be introduced as evidence of lia-
bility in any action.

Contribution
Ga. Code Ann. §51-12-32(a) states:

Except as provided in Code Section 51-12-33, 
where a tortious act does not involve moral 
turpitude, contribution among several tres-
passers may be enforced just as if an action 
had been brought against them jointly. 
Without the necessity of being charged 
by action or judgment, the right of a joint 
trespasser to contribution from another or 
others shall continue unabated and shall not 
be lost or prejudiced by compromise and 
settlement of a claim or claims for injury to 
person or property or for wrongful death and 
release therefrom.

Due to the introductory phrase “[e]xcept as provided 
in Code Section 51-12-33,” contribution has been 
abrogated in Georgia when fault has been appor-
tioned. “Based upon the plain language of [Ga. Code 
Ann. §51-12-33(b)], joint liability and the right of 
contribution no longer exist when damages have 
been apportioned by the trier of fact under this sub-
section.” Zurich Am. Ins. Co. v. Heard, 740 S.E.2d 
429, 432 (Ga. Code Ann. 2013) (emphasis added), 
reconsideration denied (Apr. 10, 2013). However, 
there is an exception to this rule when a plaintiff 
has settled with one or more of the joint tortfea-
sors. “Based upon this plain language [of Ga. Code 
Ann.§51-12-33(b)], it cannot be interpreted to abol-
ish the right of contribution between settling joint 
tortfeasors when there has been no apportionment 
of damages by a trier of fact.” Id. Therefore, “[b]ased 
upon the plain language of this statute, the right of 
contribution between joint tortfeasors has not been 
completely abolished by the legislature’s enactment 
of OCGA §51-12-33(b)….” Id.

Indemnification
Indemnification is available by statute in Georgia. 
Ga. Code Ann. §51-12-32(c) states:

Without the necessity of being charged by 
an action or judgment, the right of indem-
nity, express or implied, from another or 
others shall continue unabated and shall not 
be lost or prejudiced by compromise and 
settlement of a claim or claims for injury to 
person or property or for wrongful death and 
release therefrom.

“Following the enactment of OCGA §51-12-33, ‘Geor-
gia law continues to recognize two broad categories 
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of indemnity: as created by contract, as between 
a surety and a debtor; and under the common law 
of vicarious liability, as between principals and 
agents.’” Hines v. Holland, 779 S.E.2d 63, 67 (Ga. Ct. 
App. 2015) (quoting District Owners Ass’n Inc., v. 
AMEC Envtl. & Infrastructure, Inc., 747 S.E.2d 10, 13 
(Ga. Ct. App. 2013)).

Successor Liability
Georgia recognizes that a purchasing corporation 
does not assume the liabilities of the seller unless: 
(1) there is an agreement to assume those liabilities; 
(2) the transaction is a merger; (3) the transaction 
is a fraudulent attempt to avoid liabilities; or (4) 
the purchaser is a mere continuation of the prede-
cessor corporation. Bullington v. Union Tool Corp., 
328 S.E.2d 726 (Ga. 1985); Colonial Bank v. Boulder 
Bankcard Processing, Inc., 563 S.E.2d 492, 497 (Ga. 
Ct. App. 2002); R.D. Stallion Carpets, Inc. v. Dorsett 
Indus., L.P., 536 S.E.2d 523 (Ga. Ct. App. 2000). While 
recognizing that other states have adopted successor 
liability in the area of products liability, Georgia has 
refused to expand the “continuation of ownership” 
theory in that direction. Bullington, 328 S.E.2d at 728.

The rules on successor liability have been applied 
to inter- corporate sales transactions, such as where a 
corporation acquires a partnership. Perimeter Realty 
v. GAPI, Inc., 533 S.E.2d 136, 145 (Ga. Ct. App. 2000); 
Pet Care Prof ’l Ctr., Inc. v. Bellsouth Adver. & Publ’g 
Corp., 464 S.E.2d 249, 250 (Ga. Ct. App. 1995).

Market Share Liability
Georgia courts have rejected “market share liabil-
ity” and “alternative liability” theories. Ga. Ct. App. 
§51-1-11(d); Reid v. BMW of N. Am., 430 F. Supp. 2d 
1365 (N.D. Ga. 2006) (citing Chapman v. Am. Cyan-
amid Co., 861 F.2d 1515 (11th Cir. 1988)); Starling 
v. Seaboard Coast Line R.R. Co., 533 F. Supp. 183 
(S.D. Ga. 1982). A manufacturer has an “absolute 
right” to have its liability determined upon the basis 
of its own products, not the products of someone 
else. Carmical v. Bell Helicopter Textron, Inc., 117 
F.3d 490, 494 (11th Cir. 1997); Blackston v. Shook & 
Fletcher Insulation Co., 764 F.2d 1480, 1482 (11th Cir. 
1985); Talley v. City Tank Corp., 279 S.E.2d 264 (Ga. 
Ct. App. 1981).

A manufacturer cannot be liable on a design 
defect theory of liability for an injury proximately 

caused by an unforeseeable post-sale alteration to 
its product made by a third party. “A duty to warn 
of danger in the use of a product extends only to the 
use of the product in the manner reasonably contem-
plated and anticipated by the manufacturer.” Talley, 
279 S.E.2d at 271. “If the product is altered or modi-
fied in any way, the manufacturer may not be liable 
if it could not foresee that the product would be thus 
altered. The manufacturer has no duty to protect 
the consumer or user against such an unforeseeable 
intervening cause.” Pepper v. Selig Chem. Indus., 288 
S.E.2d 693, 696 (Ga. Ct. App. 1982).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

No statutory instructions are available in Georgia. 
However, the Council of Superior Court Judges has 
suggested pattern instructions; they are set forth 
in Volume I: Civil Cases, Suggested Pattern Jury 
Instructions and are available from the Carl Vinson 
Institute of Government at the University of Georgia. 
The Georgia Defense Lawyers Association also pub-
lishes a volume of pattern instructions, Requests to 
Charge Under Georgia Law (1990 updated ed.).

Design or Manufacturing Defect

Strict liability will be imposed if the product “was 
not merchantable and reasonably suited to the use 
intended and its condition when sold is the proxi-
mate cause of the injury sustained.” Ga. Code Ann. 
§51-1-11(b)(1). Jones v. NordicTrack, Inc., 550 S.E.2d 
101, 103 (Ga. 2001); see also Ctr. Chem. Co. v. Parzini, 
218 S.E.2d 580 (Ga. 1975) (manufacturing defect); 
Boyce v. Gregory Poole Equip. Co., 605 S.E.2d 384 
(Ga. Ct. App. 2004); Talley v. City Tank Corp., 279 
S.E.2d 264 (Ga. Ct. App. 1981) (design defect).

The existence of a defect is crucial in a strict lia-
bility action, as a manufacturer is not an insurer 
against all risks of injury associated with its product. 
Westinghouse Elec. Corp. v. Williams, 325 S.E.2d 460, 
464 (Ga. Ct. App. 1984). An open and obvious nature 
of a danger is no longer a complete defense to a claim 
alleging a design defect on a particular product. 
Ogletree v. Navistar Int’l Transp. Corp., 500 S.E.2d 
570 (Ga. 1998), rev’d on other grounds, 522 S.E.2d 
467 (Ga. 1999) (holding that the open and obvious 
danger rule is not viable and that it should only be a 
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factor in the aggregation of all factors in the balanc-
ing of a product’s risks with its utility).

The Ogletree court relied on Banks v. ICI Amer-
icas, Inc., 450 S.E.2d 671 (Ga. 1994), in ruling that 
risk should be weighed against utility. It held that the 
open and obvious defense was not justified in either 
strict liability or negligence claims asserting a design 
defect in a product. Still, the open and obvious 
nature of a danger is still a factor to be considered 
by the trier of fact in determining whether a product 
is defective. Cornish v. Byrd Welding Serv., Inc., 557 
S.E.2d 432, 434 (Ga. Ct. App. 2001); Bodymasters 
Sports Indus., Inc. v. Wimberley, 501 S.E.2d 556, 559 
(Ga. Ct. App. 1998). The Georgia Supreme Court held 
that the risk- utility analysis applied to negligent 
design claims. CertainTeed Corp. v. Fletcher, 794 
S.E.2d 641 (Ga. 2017) (holding that manufacturer 
owed no duty to warn daughter of worker exposed to 
asbestos dust on father’s clothing).

Failure to Warn

Georgia courts have upheld strict liability on a fail-
ure to warn theory. Browning v. Paccar, Inc., 448 
S.E.2d 260, 266 (Ga. Ct. App. 1994); Smoky Mountain 
Enters., Inc. v. Bennett, 359 S.E.2d 366 (Ga. Ct. App. 
1987); Pepper v. Selig Chem. Indus., 288 S.E.2d 693 
(Ga. Ct. App. 1982). When a duty to warn arises, 
“This duty may be breached by (1) failing to ade-
quately communicate the warning to the ultimate 
user or (2) failing to provide an adequate warning 
of the product’s potential risks.” Thornton v. E.I. Du 
Pont de Nemours & Co., 22 F.3d 284, 289 (11th Cir. 
1994). An adequate warning to a sophisticated user 
or to one in the trade or profession who would be 
expected to use the product may prevent liability 
to others affected by its use. Wabash Metal Prods., 
Inc. v. AT Plastics Corp., 575 S.E.2d 683, 687 (Ga. Ct. 
App. 2002); Exxon Corp. v. Jones, 433 S.E.2d 350, 610 
(Ga. Ct. App. 1993); Eyster v. Borg- Warner Corp., 206 
S.E.2d 668, 670 (Ga. Ct. App. 1974).

A plaintiff who fails to read the warning on a 
product may not recover on a strict liability or neg-
ligence claim based upon the adequacy of the warn-
ing. Powell v. Harsco Corp., 433 S.E.2d 608, 610 (Ga. 
Ct. App. 1993) (where warning not read, its inade-
quacy if any cannot be the proximate cause of the 
injury). Failure to read the warning is not a defense 
to a claim challenging the manufacturer’s efforts to 
communicate the warning to the plaintiff, however. 

Wilson Foods Corp. v. Turner, 460 S.E.2d 532 (Ga. Ct. 
App. 1995). “[W]here plaintiff alleges that a warning 
is inadequate because it was not effectively commu-
nicated—a presentation and location of warnings 
case—the plaintiff’s failure to read the warning may 
be [circumstantial] evidence of the inadequacy of the 
warning.” Id. at 534 (quoting Rowson v. Kawasaki 
Heavy Indus., Ltd., 866 F. Supp. 1221, 1238 (N.D. 
Iowa 1994)).

Post-Sale Duties

A manufacturer, but not a seller, has a duty to warn 
consumers of danger arising from the use of a par-
ticular product based on knowledge that is acquired 
after the product is sold. Ga. Code Ann. §51-1-11(c); 
DeLoach v. Rovema Corp., 527 S.E.2d 882, 883 (Ga. 
Ct. App. 2000); Chrysler Corp. v. Batten, 450 S.E.2d 
208, 213 (Ga. 1994); see also Silver v. Bad Boy Enters., 
LLC, 907 F. Supp. 2d 1351 (M.D. Ga. 2012) (rec-
ognizing duty but finding plaintiff failed to make 
sufficient showing). The knowledge possessed by the 
manufacturer may be either actual or constructive, 
and liability for post-sale failure to warn may even 
be imposed if the product is not defective, so long 
as the danger could be anticipated by the manufac-
turer. Battersby v. Boyer, 526 S.E.2d 159 (Ga. Ct. App. 
1999); Hunter v. Werner Co., 574 S.E.2d 426, 431 (Ga. 
Ct. App. 2002); Zeigler v. CloWhite Co., 507 S.E.2d 
182, 184 (Ga. Ct. App. 1998). In short, a non- defective 
product without a warning might be found to be in a 
defective condition.

As for the distributors and sellers of products, the 
rule in Georgia is that the duty of a seller to warn 
extends only to dangers known at the time of sale. 
Parks v. Hyundai Motor Am., Inc., 575 S.E.2d 673, 
675 (Ga. Ct. App. 2002); Bishop v. Farhat, 489 S.E.2d 
323 (Ga. Ct. App. 1997). According to the Bishop 
court, this duty to warn arises when the seller either 
has or should have knowledge of the danger the 
product poses to the consumer. Bishop, 489 S.E.2d 
at 328 (citing Chrysler Corp., 450 S.E.2d at 213). Note 
that “consumer complaints about a product can cre-
ate a jury issue as to whether a distributor or seller 
should have reasonably known of a danger. Parks, 
575 S.E.2d at 675.

Vendor or Distributor

Strict liability is imposed upon the manufacturer of 
a product for any injury to person or property caused 
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by a defect in the product. Ga. Code Ann. §51-1-11. A 
“product seller” is not considered a manufacturer as 
that term is used in Ga. Code Ann. §51-1-11.1, but is:

a person who, in the course of a business con-
ducted for the purpose leases or sells and dis-
tributes; installs; prepares; blends; packages; 
labels; markets; or assembles pursuant to a 
manufacturer’s plan, intention, design, specifi-
cations, or formulation; or repairs; maintains; 
or otherwise is involved in placing a product 
in the stream of commerce.

Id. §51-1-11.1(a). The definition of product seller spe-
cifically excludes a manufacturer who may, because 
of certain activities, fall within a portion of the defi-
nition of a “product seller.” Id. §51-1-11.1(a). Cases 
have rejected application of the strict liability statute 
to sellers or distributors. Robinson v. Williamson, 
537 S.E.2d 159, 161 (Ga. Ct. App. 2000); Yaeger v. 
Stith Equip. Co., 364 S.E.2d 48, 49 (Ga. Ct. App. 
1987); Tyler v. PepsiCo, Inc., 400 S.E.2d 673, 675 (Ga. 
Ct. App. 1990) (franchisor is not a “manufacturer” 
under Ga. Code Ann. §51-1-11(b)).

Proof in Negligence Actions

No statutory instructions are available. However, 
the Council of Superior Court Judges has suggested 
pattern instructions; they are set forth in Volume I: 
Civil Cases, Suggested Pattern Jury Instructions, and 
are available from the Carl Vinson Institute of Gov-
ernment at the University of Georgia.

Design or Manufacturing Defect

A manufacturer must design and manufacture its 
product with due regard for the circumstances in 
which the product will be used, the purposes of its 
use, “and for other uses which are foreseeably prob-
able.” Ford Motor Co. v. Stubblefield, 319 S.E.2d 470, 
476 (Ga. Ct. App. 1984).

Design defect claims may be brought against a 
manufacturer even if the product is in compliance 
with federal and/or industry regulations, and com-
pliance is only one factor in the overall defense of 
a claim. Bryant v. Hoffmann- La Roche, Inc., 585 
S.E.2d 723, 728 (Ga. Ct. App. 2003); Volkswagen of 
Am., Inc. v. Gentry, 564 S.E.2d 733, 738 (Ga. Ct. App. 
2002) (“[t]he jury is entitled to consider the issue of 
a manufacturer’s compliance with federal standards 
or regulations in determining whether the product 
design was a reasonable one.”); Doyle v. Volkswa-

genwerk Aktiengesellschaft, 481 S.E.2d 518, 521 (Ga. 
1997), cert. denied, 523 U.S. 1020 (1998). Under some 
circumstances, courts have held that where the man-
ufacturer complied with federal law, the federal law 
pre-empted any state law claims. Am. Home Prods. 
Corp. v. Ferrari, 710 S.E.2d 771 (Ga. 2011) (National 
Childhood Vaccine Injury Compensation Act of 
1986 preempts all design- defect claims against vac-
cine manufacturers).

Failure to Warn

“Whether a duty to warn exists thus depends upon 
foreseeability of the use in question, the type of 
danger involved, and the foreseeability of the user’s 
knowledge of the danger.” Wabash Metal Prods., Inc. 
v. AT Plastics Corp., 575 S.E.2d 683, 685 (Ga. Ct. App. 
2002). The manufacturer has a duty to warn of fore-
seeable dangers that may be involved in the ordinary 
and normal uses to which a product will be put. Ford 
Motor Co. v. Stubblefield, 319 S.E.2d 470, 477 (Ga. 
Ct. App. 1984). It may also have the duty to warn of 
danger resulting from other foreseeable uses. See, 
e.g., Hunter v. Werner Co., 574 S.E.2d 426, 431 (Ga. 
Ct. App. 2002); Beauchamp v. Russell, 547 F. Supp. 
1191, 1196 (N.D. Ga. 1982). This duty extends to fore-
seeable users as well as to those who may foreseeably 
be in the vicinity of the products that are inherently 
dangerous, or whom the manufacturer knows or 
should know are reasonably certain to be dangerous 
to such persons. Fluidmaster, Inc. v. Severinsen, 520 
S.E.2d 253, 254 (Ga. Ct. App. 1999); Beam v. Omark 
Indus., Inc., 237 S.E.2d 607, 611 (Ga. Ct. App. 1977); 
J.C. Lewis Motor Co. v. Williams, 69 S.E.2d 816, 819 
(Ga. Ct. App. 1952).

The open and obvious rule is not viable and 
should be only one factor in the aggregation of all 
factors in the balancing of a product’s risks with its 
utility. Cornish v. Byrd Welding Serv., Inc., 557 S.E.2d 
432, 434 (Ga. Ct. App. 2001); Ogletree v. Navistar Int’l 
Transp. Corp., 500 S.E.2d 570, 572 (Ga. 1998), rev’d 
on other grounds, 522 S.E.2d 467 (Ga. 1999); Rubin v. 
Cello Corp., 510 S.E.2d 541, 542 (Ga. Ct. App. 1998).

Vendor, Retailer, or Distributor

A dealer is responsible for its own affirmative rep-
resentations about a product’s safety or function 
and has the duty to supply the products of a reliable 
manufacturer. Brock v. Simpson, 120 S.E.2d 885, 886 
(Ga. Ct. App. 1961). A dealer or seller is subject to 
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liability only for reasonably discoverable defects in 
the product. Purkey v. Sears, Roebuck & Co., 220 F.2d 
700, 702 (5th Cir. 1955).

“[A] vendor or dealer who is not the manufacturer 
is under no obligation to test an article purchased 
and sold by him for the purpose of discovering latent 
or concealed defects, but that when he purchases 
and sells an article in common and general use, in 
the usual course of trade, without knowledge of its 
dangerous quality, and with nothing tending reason-
ably to call his attention thereto, he is not negligent 
in failing to exercise care to determine whether it 
is dangerous or not. In such a case he may assume 
that the manufacturer has done his duty in properly 
constructing the article and in not placing upon the 
market a commodity which is defective and likely to 
inflict injury.” Harison- Gulley Chevrolet, Inc. v. Carr, 
214 S.E.2d 712, 715 (Ga. Ct. App. 1975); see Ryals v. 
Billy Poppell, Inc., 386 S.E.2d 513 (Ga. Ct. App. 1989); 
King Hardware Co. v. Ennis, 147 S.E. 119, 123 (Ga. Ct. 
App. 1929). However, when a vendor undertakes to 
test a product, it must do so in a proper manner. In 
re Bridgestone/Firestone Inc. Tires Prods. Liab. Litig., 
204 F. Supp. 2d 1149 (S.D. Ind. 2002), following Gen. 
Motors Corp. v. Davis, 233 S.E.2d 825 (Ga. Ct. App. 
1977). See also Glynn Plymouth, Inc. v. Davis, 170 
S.E.2d 848 (Ga. Ct. App. 1969); J.C. Lewis Motor Co. 
v. Simmons, 195 S.E.2d 781 (Ga. Ct. App. 1973).

Evidence
Qualification of Expert Witness
In 2011, the Georgia General Assembly enacted a 
new evidence code to become effective January 1, 
2013 which retained some provisions of the old code 
and adopted new provisions. The new provision 
regarding qualifications of expert witnesses, Section 
24-7-702(b), appears to be an adoption of Rule 702 
of the Federal Rules of Evidence. Although the new 
statute repealed Section 24-9-67.1, the new stat-
ute contains identical language as the old statute. 
City of Atlanta v. Bennett, 746 S.E.2d 198 (Ga. Ct. 
App. 2013).

Spoliation of Evidence
Currently, Georgia does not treat spoliation of evi-
dence as a separate tort. Owens v. Am. Refuse Sys., 
Inc., 536 S.E.2d 782, 784 (Ga. Ct. App. 2000); Gard-
ner v. Blackston, 365 S.E.2d 545 (Ga. Ct. App. 1988) 

(physical precedent only). However, spoliation raises 
a rebuttable presumption that the evidence would 
have been damaging to the spoliator. Lane v. Mont-
gomery Elevator Co., 484 S.E.2d 249, 251 (Ga. Ct. 
App. 1997); Ga. Code Ann. §24-14-22 (“If a party has 
evidence in his power and within his reach by which 
he may repel a claim or charge against him but omits 
to produce it, or if he has more certain and satisfac-
tory evidence in his power but relies on that which is 
of a weaker and inferior nature, a presumption arises 
that the charge or claim against him is well founded; 
but this presumption may be rebutted.”).

“[T]o remedy the prejudice resulting from the 
spoliation of evidence, a trial court may (1) charge 
the jury that spoliation of evidence creates the rebut-
table presumption that the evidence would have been 
harmful to the spoliator; (2) dismiss the case; or (3) 
exclude testimony about the evidence.” Flowers v. 
Wal-Mart Stores, Inc., No. 3:03-CV-35 (CAR), 2005 
U.S. Dist. Lexis 25578, at *10, 2005 WL 2787101, at 
*4 (M.D. Ga. Oct. 27, 2005); R.A. Siegel Co. v. Bowen, 
539 S.E.2d 873, 877 (Ga. Ct. App. 2000); Chapman 
v. Auto Owners Ins. Co., 469 S.E.2d 783, 785 (Ga. Ct. 
App. 1996). The ultimate decision as to what sanc-
tions to apply rests within the trial court’s discretion. 
Chicago Hardware & Fixture Co. v. Letterman, 510 
S.E.2d 875, 877 (Ga. Ct. App. 1999). The factors to 
consider include:

(1) whether the defendant was prejudiced as 
a result of the destruction of the evidence; 
(2) whether the prejudice could be cured; 
(3) the practical importance of the evidence; 
(4) whether the plaintiff acted in good or 
bad faith; and (5) the potential for abuse if 
expert testimony about the evidence was 
not excluded.

Flury v. Daimler Chrysler Corp., 427 F.3d 939, 945 
(11th Cir. 2005); Bridgestone/Firestone N. Am. Tire, 
L.L.C. v. Campbell, 574 S.E.2d 923, 925 (Ga. Ct. 
App. 2002).

Although Georgia does not recognize spoliation 
of evidence as a separate tort, some states do, e.g., 
California, Florida, and Alaska. “Recognizing that 
spoliation or concealment of evidence is a serious 
discovery abuse, [and] that the remedies for that 
abuse may not be adequate in the absence of a sepa-
rate tort,… a fresh look at the issue of whether Geor-
gia should recognize an independent tort of this type 
may be appropriate.” Sharpnack v. Hoffinger Indus., 
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499 S.E.2d 363, 364 (Ga. Ct. App. 1998) (emphasis in 
original) (issue of spoliation not addressed because 
plaintiff could not establish a link between the fail-
ure of the underlying claim and the spoliation of 
evidence). Still, Georgia remains steadfastly opposed 
to creating a new tort with respect to spoliation 
because litigants have traditional means of preserv-
ing evidence, including court orders and contractual 
agreements. See Owens v. Am. Refuse Sys., Inc., 536 
S.E.2d at 784.

The issue of spoliation applies to both the defen-
dants as well as plaintiffs. Where a plaintiff refused 
to allow a defendant to inspect timely an allegedly 
defective tractor, the trial court allowed a jury charge 
on spoliation. Lee v. CNH Am., LLC, 746 S.E.2d 243 
(Ga. Ct. App. 2013).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service may be had on any company incorporated or 
domesticated under the laws of Georgia by serving 
the corporation’s president or other officer, secretary, 
cashier, managing agent, or other agent. Ga. Code 
Ann. §9-11-4(e)(1). If service cannot be made on any 
of these individuals “the Secretary of State shall be 
an agent of such corporation upon whom process, 
notice, or demand may be served.” Id.

If the company is a foreign corporation or a non-
resident corporation that has a managing agent, 
cashier or secretary in Georgia, service may be had 
on any of those individuals. Ga. Code Ann. §9-11-
4(e)(2).

If the lawsuit is against a county, municipality, 
city, or town, service may be had on the chairman of 
the board of commissioners, president of the council 
of trustees, mayor, city manager of the city, or to an 
agent authorized by appointment to receive service 
of process. If the lawsuit is against any other public 
body or organization subject to an action, it must be 
served to the chief executive officer or clerk thereof. 
Ga. Code Ann. §9-11-4(e)(5).

Corporations that do not have an agent, cashier, 
or secretary in Georgia may be served pursuant 
to the Georgia long-arm statute so long as: (1) the 
corporation transacts business in the state; or (2) 
the corporation commits a tortious act or omission 
within this state, except as to a cause of action for 
defamation of character arising from the act; or (3) 

the corporation commits any tortious injury within 
the state caused by an act or omission outside the 
state so long as the corporation regularly does or 
solicits business in the state; or if the corporation 
owns, uses, or possesses any real property within the 
state. Ga. Code Ann. §9-10-91. Note that the “trans-
acts business” test applies only to contract claims. 
W.S. McDuffie & Assocs., P.C. v. Owens, 682 F. Supp. 
1226 (N.D. Ga. 1988); Quikrete Cos. v. Nomix Corp., 
705 F. Supp. 568, 571 (N.D. Ga. 1989); Gerber Gar-
ment Tech., Inc. v. Lectra Sys., Inc., 699 F. Supp. 1576, 
1580 (N.D. Ga. 1988).

For manner of service on nonresidents, refer to 
Official Code of Georgia Annotated Section 9-10-94:

A person subject to the jurisdiction of the 
courts of the state under Code Section 9-10-
91, or his executor or administrator, may be 
served with a summons outside the state in 
the same manner as service is made within 
the state by any person authorized to make 
service by the laws of the state, territory, pos-
session, or country in which service is made or 
by any duly qualified attorney, solicitor, bar-
rister, or the equivalent in such jurisdiction.

The registered agent of a foreign corporation autho-
rized to transact business in Georgia may receive 
service of process. Ga. Code Ann. §14-2-1510(a). 
Where the foreign corporation has no registered 
agent or the agent cannot be found, the corporation 
has withdrawn from transacting business in the 
state, or the corporation’s certificate of authority 
has been revoked, together with service upon the 
Secretary of State, “the corporation may be served 
by registered or certified mail or statutory over-
night delivery, return receipt requested addressed 
to the chief executive officer” or comparable offi-
cer at the corporation’s principal office. Ga. Code 
Ann. §14-2-1510(b). This code section applies only 
if the corporation is qualified to do business in 
Georgia or should have qualified under Official 
Code of Georgia Annotated Section 14-2-1501. Al & 
Dick, Inc. v. Cuisinarts, Inc., 528 F. Supp. 633 (N.D. 
Ga. 1981).

Official Code of Georgia Annotated Section 
9-11-4(d) allows for a waiver of service similar to 
the Federal Rules. Individuals subject to this code 
section include a corporation or association that 
is both subject to service under Section 9-11-4(e)
(1)–(2) and that receives notice of an action by a 
person other than the Secretary of State. Ga. Code 
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Ann. §9-11-4(d)(1)(A). In order for a natural per-
son to waive service, said natural person cannot 
be a minor, nor can he or she have been judicially 
declared to be of unsound mind or incapable of 
conducting his or her own affairs. Ga. Code Ann. 
§9-11-4(d)(1)(B).

If a defendant returns a waiver so requested in 
a timely manner before he is served with process, 
that defendant is not required to serve an answer to 
the complaint until 60 days after the date on which 
the request for waiver of service was sent, or 90 
days after that date if the defendant was addressed 
outside any judicial district of the United States. Ga. 
Code Ann. §9-11-4(d)(5). Official Code of Georgia 
Annotated Section 9-11-4(d)(4) contemplates that 
if a defendant subject to service inside or outside 
the state fails to comply for the request for waiver, 
that defendant is responsible for costs of serving 
him absent good cause for said refusal. “The costs to 
be imposed on a defendant under paragraph (4) of 
9-11-4 for failure to comply with a request to waive 
service of summons shall include the costs subse-
quently incurred in effecting service, together with 
the costs, including a reasonable attorney’s fee, of 
any motion required to collect the costs of service.” 
Ga. Code Ann. §9-11-4(d)(7).

A defendant who waives service does not thereby 
waive any objection to the venue or to the jurisdic-
tion of the court over the person of the defendant. 
Ga. Code Ann. §9-11-4(d)(1).

Answer Time
“A defendant shall serve his answer within 30 days 
after the service of the summons and complaint 
upon him, unless otherwise provided by statute. A 
cross-claim or counterclaim shall not require an 
answer, unless one is required by order of the court, 
and shall automatically stand denied.” Ga. Code 
Ann. §9-11-12(a). Provided, however, where the 
return of service is not filed with the Court within 
five business days of the service date, the time to 
answer begins to run from the date such proof of 
service is filed. Ga. Code Ann. §9-11-4(h). Georgia 
does provide a fifteen- day period after the answer 
was due during which a defendant is allowed to open 
the default as a matter of right by paying all costs 
and filing an answer. Ga. Code Ann. §9-11-55(a). 
Further, a court may allow opening of a default 
at any time before entry of final judgment upon a 

showing of (a) “providential cause” preventing filing 
of answer; (b) excusable neglect; or (c) upon showing 
of “proper case” for opening default. Ga. Code Ann. 
§9-11-55(b).

Particularity with which Affirmative 
Defenses Must be Raised
In the state courts of Georgia, all affirmative 
defenses must be pleaded. Such defenses include, 
“accord and satisfaction, arbitration and award, 
discharge in bankruptcy, duress, estoppel, failure of 
consideration, fraud, illegality, injury by fellow ser-
vant, laches, license, payment, release, res judicata, 
statute of frauds, statute of limitations, and waiver.” 
Ga. Code Ann. §9-11-8(c). If it is not pleaded, the 
defense is waived. Drake v. Wallace, 576 S.E.2d 87 
(Ga. Ct. App. 2003); Dromedary, Inc. v. Rest. Equip. 
Mfg. Co., 264 S.E.2d 571 (Ga. Ct. App. 1980).

Every defense, in law or fact, to a claim for 
relief in any pleading, whether a claim, counter-
claim, cross-claim, or third-party claim, shall be 
asserted in the responsive pleading thereto if one 
is required, except that the following defenses may, 
at the option of the pleader, be made by motion 
in writing:

— lack of jurisdiction over the subject matter;
— lack of jurisdiction over the person;
— improper venue;
— insufficiency of process;
— insufficiency of service of process;
— failure to state a claim upon which relief can be 

granted; and
— failure to join a party under Section 9-11-19.

Ga. Code Ann. §9-11-12(b). A motion setting forth 
any of these defenses shall be made before or at the 
time of pleading if a further pleading is permitted. 
Id. No defense or objection is waived by being joined 
with one or more other defenses or objections in a 
responsive pleading or motion. Id.
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