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Restatement (Third) of Torts: 
Products Liability
Since its publication in 1997, Hawaii appellate courts 
have not expressly adopted the Restatement (Third) 
of Torts: Products Liability. However, the Restate-
ment (Third) of Torts, Section 1 (1997) was relied 
upon in Nielsen v. American Honda Motor Co., 989 
P.2d 264, 274 n.14 (Haw. Ct. App. 1999), cert. dism’d 
(1999), to describe a plaintiff’s burden of proof to 
establish liability against a seller or distributor of 
a defective product. Other post-1997 Hawaii appel-
late products liability cases continue to rely upon 
the Restatement (Second) of Torts, Section 402A. 
Meanwhile, the Hawaii federal district court, guided 
by other federal courts, has been more inclined to 
expressly rely upon the Restatement (Third) of Torts: 
Products Liability. See, e.g., Isham v. PADI World-
wide Corp., Nos. 06-00382 DAE-BMK & 06-00386 
DAE-BMK, 2007 WL 2460776, at *6–7, 10, 14 (D. 
Haw. Aug. 23, 2007), relief from judgment granted on 
other grounds by 2008 WL 2051546 (D. Haw. May 13, 
2008); Burlington Ins. Co. v. United Coatings Mfg. Co., 
518 F. Supp. 2d 1241, 1252 n.9 (D. Haw. 2007).

Available Defenses
Assumption of Risk
Under comparative negligence principles, a plain-
tiff’s assumption of risk that amounts to a form of 
contributory negligence, reduces rather than bars 
his or her recovery. Larsen v. Pacesetter Sys., Inc., 
837 P.2d 1273, 1290 (Haw. 1992), modified on other 
grounds, 843 P.2d 144 (Haw. 1992). Whether a plain-
tiff’s assumption of risk may reduce or bar his recov-
ery is governed by the following principles:

Express assumption of risk (as in an express con-
tract which relieves a defendant of certain duties) is a 
separate defense which may bar a plaintiff’s recovery 
in tort and warranty strict products liability actions. 
Larsen, 837 P.2d at 1290–91 (Haw. 1992); see Foronda 

v. Haw. Int’l Boxing Club, 25 P.3d 826, 834 (Haw. Ct. 
App. 2001).

“Primary” implied assumption of risk is abol-
ished as a defense in strict products liability and 
implied warranty actions for personal injury. See 
Larsen, 837 P.2d at 1290–91; Foronda, 25 P.3d at 835 
(noting that primary implied assumption of risk is 
eliminated as a discrete defense only in the products 
liability context). “Primary” implied assumption of 
risk “describes the act of a plaintiff, who has entered 
voluntarily and reasonably into some relation with a 
defendant, which the plaintiff knows to involve the 
risk.” Larsen, 837 P.2d at 1290.

“Secondary” implied assumption of risk is 
retained “as a form of contributory negligence to be 
compared against [the] defendant’s fault” in strict 
products liability and implied warranty actions for 
personal injury. Id. at 1290–91. “Secondary” implied 
assumption of risk describes a situation where a 
plaintiff voluntarily and unreasonably proceeds to 
encounter a known danger. Assumption of risk is 
unreasonable and a form of contributory negligence 
“where the known risk of harm is great relative to 
the utility of plaintiff’s conduct.” Id. at 1291.

See “Comparative Fault/Contributory Fault,” infra.

Comparative Fault/Contributory Fault
Hawaii is a modified comparative negligence juris-
diction. See Haw. Rev. Stat. §663-31 (2017). Under 
this statutory scheme, a plaintiff’s recovery for neg-
ligence is either barred or reduced by his own neg-
ligence. See Torres v. Nw. Eng’g Co., 949 P.2d 1004, 
1020 n.8 (Haw. Ct. App. 1997), cert. denied (1998). A 
plaintiff’s contributory negligence will bar his recov-
ery if his negligence is greater than the aggregate 
negligence of the defendants against whom recovery 
is sought. See Haw. Rev. Stat. §663-31(a) (2017). Oth-
erwise, the plaintiff’s recovery will be reduced in 
proportion to the degree of negligence attributable to 
him. Id.
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Comparative negligence is not incompatible with 
strict products liability. See Kaneko v. Hilo Coast 
Processing, 654 P.2d 343, 352 (Haw. 1982). Thus, the 
doctrine of pure comparative fault (and not the mod-
ified comparative negligence statute, Hawaii Revised 
Statutes Section 663-31 (2017)), applies to strict prod-
ucts liability and breach of implied and/or express 
warranty claims for personal injury. Armstrong v. 
Cione, 738 P.2d 79, 82–83 (Haw. 1987); Larsen v. 
Pacesetter Sys., Inc., 837 P.2d 1273, 1289–90 (Haw. 
1992); Torres, 949 P.2d at 1021.

Under the doctrine of pure comparative fault, a 
plaintiff’s contributory negligence reduces his or 
her recovery, but does not defeat his strict products 
liability claim, even though his responsibility for 
the damages may be greater than that of the defen-
dants. Hao v. Owens Illinois, Inc., 738 P.2d 416, 419 
(Haw. 1987).

Seat Belts—Failure to Use
In Hawaii, children under eight years of age who ride 
in motor vehicles must be properly restrained in a 
child passenger restraint system, child safety seat, or 
child booster seat, as provided by law. See Haw. Rev. 
Stat. §291-11.5(a) and (f) (2017) (“restrained” means 
the child passenger restraint or seat is worn as it was 
designed and intended to be worn). However, failure 
to restrain a child under eight years of age shall not 
be considered contributory negligence, comparative 
negligence, or negligence per se. Id. §291-11.5(d).

The operator and passengers of a motor vehicle 
are generally required to be properly restrained by 
a seat belt assembly. See Haw. Rev. Stat. §291-11.6(a) 
(2017) (“restrained” means the seat belt assem-
bly is worn as it was designed and intended to be 
worn); see also State v. Ribbel, 142 P.3d 290, 296–98 
(Haw. 2006) (construing Section 291-11.6 (2017) as 
requiring a motorist to be properly restrained by a 
seat belt assembly). Unlike Hawaii Revised Statutes 
Section 291-11.5 (2017), this statute does not state 
whether failure to use a seat belt assembly as it was 
intended to be worn, or at all, may be used to show 
contributory negligence, comparative negligence, or 
negligence per se. Rather, Section 291-11.6(d) (2017) 
merely states “[t]his section shall not be deemed to 
change existing laws, rules, or procedures pertaining 
to a trial of a civil action for damages for personal 
injury or death sustained in a motor vehicle acci-
dent.” But see Kealoha v. Cnty. of Haw., 844 P.2d 

670, 677 (1993) (observing, in dictum, that “Hawaii 
has no common law tort duty requiring motorists 
to wear their seatbelts at the risk of being charged 
with a failure to mitigate damages should an acci-
dent occur”).

Misuse of Product
To make out a prima facie case of strict liability for 
defective design, the plaintiff bears the burden of 
proving: 1) a defect in the product which rendered 
it unreasonably dangerous for its intended or rea-
sonably foreseeable use; and 2) a causal connection 
between the defect and the injury. Acoba v. Gen. Tire, 
Inc., 986 P.2d 288, 303 (Haw. 1999).

The plaintiff must prove that the product was 
being used in an intended or “reasonably foresee-
able manner” when the incident occurred. See Lau 
v. Allied Wholesale, Inc., 922 P.2d 1041, 1053 (Haw. 
Ct. App. 1996). “Reasonably foreseeable manner” 
includes reasonably foreseeable misuses. See Tabieros 
v. Clark Equip. Co., 944 P.2d 1279, 1310 (Haw. 1997). 
Evidence of a plaintiff’s misuse of a product may 
reduce or even bar his or her recovery. See Acoba, 
986 P.2d at 304 n.9 (noting that misuse can amount 
to an intervening legal cause of the injury).

There is no reported Hawaii appellate court 
decision that specifically defines “unforeseeable 
misuse” in the products liability context. However, 
in the negligence context, “[t]he test of foreseeabil-
ity is whether there is some probability of harm 
sufficiently serious that a reasonable and prudent 
person would take precautions to avoid it.… It does 
not mean foreseeability of any harm whatsoever, 
and it is not sufficient that injury is merely possible.” 
Pulawa v. GTE Hawaiian Tel., 143 P.3d 1205, 1214 
(Haw. 2006); see Dolan v. Hilo Med. Ctr., 278 P.3d 
382, 399–400 (Haw. Ct. App. 2012) (the exact man-
ner or nature of the harm need not be foreseeable, 
so long as the resultant harm is within the “scope of 
risk” created by the original tortfeasor’s conduct; the 
relevant inquiry is whether the harm was one “in a 
generally foreseeable category”).

Unanticipated, Unforeseeable, 
or Unintended Use
Under both negligence and strict products liability 
theories, reasonably foreseeable risk or use includes 
reasonably foreseeable misuse. See Tabieros v. Clark 
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Equip. Co., 944 P.2d 1279, 1310 (Haw. 1997). How-
ever, there is no reported Hawaii appellate court 
decision which specifically defines unanticipated, 
unforeseeable, or unintended uses in the products 
liability context.

See “Misuse of Product,” supra.

Alteration of Product
In a strict liability action, the plaintiff must show 
that the product is expected to and does reach the 
user or consumer without substantial change in its 
condition after it is sold or leased by the defendant; 
that is, the product must be in a defective condition 
at the time it left the manufacturer’s hands. See 
Dolan v. Hilo Med. Ctr., 278 P.3d 382, 396 (Haw. Ct. 
App. 2012). The “seller is not liable if the product 
is delivered in a safe condition, and subsequent 
mishandling or other causes make it harmful by 
the time it is consumed.” Id. (citing Restatement 
(Second) of Torts §402A, part (b), cmt. g) (internal 
quotes omitted)). Where a substantial change to the 
product, and not its originally defective condition, 
is the proximate cause of injury, causation could 
be negated. See id. at 397. Liability may still attach, 
however, if the substantial change was not the sole 
or superseding cause of injury. See id. at 398 (cita-
tions omitted).

In determining which party must bear the burden 
of proof on the issue of alteration, modification or 
“substantial change,” Hawaii courts have adopted 
a “burden-shifting” rule. To the extent the issue of 
substantial change bears directly on the question of 
liability, the plaintiff should shoulder the ultimate 
burden of proof. Stender v. Vincent, 992 P.2d 50, 68 
(Haw. 2000). However, rather than requiring the 
plaintiff to negate an infinite number of possible 
changes at the outset, the defendant is expected to 
first assert as a defense substantial change and come 
forth with evidence of the substantial change(s) 
which the plaintiff must then try to disprove. Id. 
at 67.

Unavoidably Unsafe Products
Under the Restatement (Second) of Torts Section 
402A, comments k and m, an “unavoidably unsafe 
product” is one that is incapable of being made safe 
for its intended and ordinary use. This includes, for 
instance, new or experimental drugs, offering pos-

sible medical benefits that justify their risk of harm. 
See Larsen v. Pacesetter Sys., Inc., 837 P.2d 1273, 1285 
(Haw. 1992). Such an “unavoidably unsafe” product 
is thus not defective or unreasonably dangerous for 
purposes of strict products liability, if properly pre-
pared and accompanied by proper instructions and 
warning. See id.; see also Forsyth v. Eli Lilly & Co., 
No. 95-00185 ACK, 1998 WL 35152135, at *3–4 (D. 
Haw. Jan. 5, 1998) (although drug may be “unavoid-
ably unsafe,” factual issue as to adequacy of manu-
facturer’s accompanied warning precluded summary 
judgment in favor of drug manufacturer on strict 
products liability claim). However, a product that 
is demonstrably capable of being made safe for its 
intended use through appropriate testing is not 
unavoidably unsafe and not entitled to exemption 
from strict products liability. See Larsen, 837 P.2d at 
1285–86.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Where a danger involved in the use of a product is 
open and obvious (that is, apparent and discernible 
by casual inspection), the product’s manufacturer 
is under no duty to warn of such danger. Tabieros v. 
Clark Equip. Co., 944 P.2d 1279, 1307 (Haw. 1997) 
(citing Restatement (Second) of Torts §388); Josue 
v. Isuzu Motors Am., Inc., 958 P.2d 535, 540 (Haw. 
1998). “If, as a matter of law, the danger is open and 
obvious, it follows that the product is not ‘unrea-
sonably dangerous[.]’” Tabieros, 944 P.2d at 1307 
(citation omitted). Therefore, “an open and obvious 
danger inherent in the use of a given product pre-
cludes the imposition of liability pursuant to the 
consumer expectation test” because such “danger 
must necessarily be within the ordinary user’s 
expectation.” Id. at 1311 (emphasis added). Likewise, 
the open and obvious nature of the danger involved 
in use of the product precludes “any possible liability 
based on the ‘latent danger’ test” because “a manu-
facturer’s duty to warn only extends to known dan-
gers which the user of the manufacturer’s product 
would not ordinarily discover.” Id. at 1313 (empha-
sis added).

Notwithstanding the open and obvious nature of 
the hazard, a product may still qualify as defective 
under the risk utility test. See id. at 1309. Nor does 
an open and obvious danger automatically fore-
close liability for negligent design, as “the creation 
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of any unreasonable danger is enough to establish 
negligence, even though the danger is obvious.” Id. 
at 1311 (citing Brown v. Clark Equip. Co., 618 P.2d 
267, 273 (Haw. 1980)). Where, however, the obvi-
ousness of the danger establishes that the condition 
is not unreasonably dangerous as a matter of law, 
liability for negligent design can be foreclosed. Id. 
at 1311.

Informed Intermediary
Hawaii recognizes the “learned intermediary” rule, 
which substitutes the physician for the consumer 
as the recipient of warnings from the manufacturer 
regarding risks associated with a prescription drug 
product. See Craft v. Peebles, 893 P.2d 138, 155–56 
(Haw. 1995). By analogy, the rule has been expanded 
to medical devices, such as breast implants. See id.

Sophisticated User/Sophisticated Purchaser
In Tabieros, the Hawaii Supreme Court noted that 
the operator of the product (straddle carrier vehicle), 
the employee/plaintiff injured by the product, and 
the plaintiff’s employer (for which the product has 
been designed and manufactured, and which pur-
chased the product), were all sophisticated users of 
the product and familiar with the dangers posed by 
its movement and use. Under such circumstances, 
neither the consumer expectation test nor the latent 
danger test was applicable. Tabieros, 944 P.2d at 
1313–14.

In the context of asbestos-related claims under 
maritime law, the manufacturer or supplier of the 
product may assert the sophisticated user or sophis-
ticated purchaser affirmative defenses, to contest 
liability. Under the sophisticated user defense, the 
manufacturer or supplier must demonstrate that the 
product’s end-user was sophisticated and already 
aware of the product’s hazards, thereby defeating 
causation. Under the sophisticated purchaser defense, 
the manufacturer or supplier is absolved of liability 
to the end-user, if it demonstrates that it knew the 
intermediary which purchased or used the product 
(i.e., the U.S. military) was aware of the product’s 
hazards, and reasonably believed that the interme-
diary would provide warnings of those hazards to 
its employees and/or other end-users. See Cabasug 
v. Crane Co., 988 F.Supp.2d 1216, 1223–24, 1228 (D. 
Haw. 2013).

Sealed Containers
There is no reported Hawaii appellate court decision 
which discusses the sealed container defense.

Fault of Others
A “third party’s negligence is not a defense unless 
such negligence is the sole proximate cause of the 
plaintiff’s injuries.” Ontai v. Straub Clinic & Hosp., 
Inc., 659 P.2d 734, 743 (Haw. 1983). To constitute 
a defense to a products liability claim, the third 
party’s intervening negligent act must be a super-
seding cause of the plaintiff’s injuries; that is, the 
intervening act must not have been reasonably fore-
seeable. Id.; see also Mitchell v. Branch, 363 P.2d 969, 
975 (Haw. 1961) (third party’s intervening conduct 
supersedes an earlier tortfeasor’s actions only where 
so out of the ordinary and unforeseeable, as to be 
legally unanticipatable). Nevertheless, under com-
parative fault principles (e.g., modified comparative 
negligence or pure comparative fault), the trier of 
fact may compare the fault of the parties and other 
alleged tortfeasors.

Hawaii’s workers’ compensation law, Hawaii 
Revised Statutes Section 386-1 et seq. (2017), gen-
erally precludes an injured employee from recover-
ing from his employer, for damages sustained in a 
work-related injury. In addition, claims for contri-
bution by a third-party tortfeasor generally cannot 
be brought against the employer “on account of the 
injury”. See Haw. Rev. Stat. §386-5 (2017) (exclu-
sivity of workers’ compensation remedy extends to 
employee, employee’s spouse and dependents, and 
anyone else entitled to recover from employer on 
account of the work-related injury); see also Kamali 
v. Hawaiian Elec. Co., 504 P.2d 861, 865 (Haw. 1972) 
(Haw. Rev. Stat. §386-5 (2017) precludes an action 
for contribution against the employer as a joint tort-
feasor, on account of the employee’s work-related 
injury). But see Espaniola v. Cawdrey Mars Joint 
Venture, 707 P.2d 365, 373 (Haw. 1985) (evidence of 
employer’s negligence or fault for employee’s injury 
is admissible to enable trier of fact to decide degree 
of each actor’s fault); Adams v. Yokooji, 271 P.3d 
1179, 1187 (Haw. Ct. App. 2012) (a defendant has 
the right to rebut the plaintiff’s causation evidence 
and establish that another causative factor was the 
proximate cause of the plaintiff’s alleged injury). Nor 
does Section 386-5 (2017) bar a third party’s claim 
for indemnity against the employer, where the claim 
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is based upon contract or another independent duty 
owed to the indemnitee. See Kamali, 504 P.2d at 865; 
see also Espaniola, 707 P.2d at 370.

See also “Indemnification,” infra; “Comparative 
Fault/Contributory Fault,” supra; and “Joint and/or 
Several Liability,” infra.

Preemption
In the absence of direct conflict or express preemp-
tion language, the intent to preempt may be implied 
from a comprehensive scheme of federal regulation 
inferring that Congress “left no room” for state reg-
ulation. Larsen v. Pacesetter Sys., Inc., 837 P.2d 1273, 
1280 (Haw. 1992). Where there is no specific federal 
statute or regulation applicable to the particular 
product in question, there is no preemption. Id. at 
1281, 1282; see also Durham v. Cnty. of Maui, 696 
F. Supp. 2d 1150, 1159 (D. Haw. 2010) (finding no 
preemption of plaintiffs’ state law claims where the 
statutory scheme contained no specific federal regu-
lation, much less a conflicting one). Nor is there pre-
emption where the federal regulation pertains only 
to identification and classification of the product, 
and not to the safety or effectiveness of the product. 
See Kealoha v. E.I. du Ppont de Nemours & Co., 82 
F.3d 894, 898 (9th Cir. 1996).

Hawaii’s workers’ compensation law only applies 
to “employees and employers engaged in interstate 
and foreign commerce and to employees in mari-
time employment and their employees not otherwise 
provided for by the laws of the United States.” Haw. 
Rev. Stat. §386-7 (2017) (emphasis added). Thus, the 
Longshoremen’s and Harbor Workers’ Compensation 
Act, 33 U.S.C. §901, et seq. (LHWCA) and federal 
law (not state law), apply to work-related injury 
claims by employees covered by the Act against their 
employer, as well as third-party claims for contri-
bution and/or indemnity against the employer by 
product manufacturers. See In re All Asbestos Cases, 
603 F. Supp. 599, 604–06, 608 (D. Haw. 1984) (where 
injured employee covered by the LHWCA could 
have brought negligence claim against vessel owner/
employer, exclusivity provisions of LHWCA do not 
preempt manufacturers’ third-party claims for con-
tribution against vessel owner/employer).

In Akee v. Dow Chemical Co., 272 F. Supp. 2d 
1112 (D. Haw. 2003), the Hawaii federal disctrict 
court held that the warning label requirements of 
the Federal Insecticide, Fungicide, and Rodenticide 

Act (FIFRA) preempted any state common law tort 
(negligence and strict liability) claims and breach of 
warranty claims premised on allegedly inadequate 
warnings or labeling. See also Kawamata Farms 
v. United Agri Prods., 948 P.2d 1055, 1077, 1080 
(Haw. 1997) (neither tort claims alleging defective 
design against pesticide manufacturer, nor express 
warranty claims based on unapproved and non-re-
quired labeling statements by manufacturer, were 
preempted by FIFRA); Ansagay v. Dow Agrosciences 
LLC, 153 F. Supp. 3d 1270, 1285–90 (D. Haw. 2015) 
(plaintiff’s state law claims sounding in products lia-
bility were not preempted by FIFRA, where no state 
claim either imposed a requirement for labeling or 
packaging of the subject product, or sought to apply 
a labeling or packaging rule that differed from the 
requirements under FIFRA).

The Hawaii Blood Shield Law, Hawaii Revised 
Statutes Section 327-51 (2017), bars a strict liability 
claim regarding its enumerated products, but not a 
negligence claim. See Smith v. Cutter Biological, Inc., 
823 P.2d 717, 722–23 (Haw. 1991).

Compliance with Standards
In negligence-based claims against a product man-
ufacturer, evidence of industry practices, although 
relevant, is not necessarily determinative of due 
care. See Brown v. Clark Equip. Co., 618 P.2d 267, 272 
(Haw. 1980). However, evidence of safety data, codes 
and standards compiled or promulgated by respected 
industry organizations (e.g., National Safety Coun-
cil), where of the type relied upon by experts in the 
field and for which the proper foundation is laid, 
may be admitted on the issue of negligence. See id. 
at 276. To date, no reported Hawaii appellate court 
decision has expressly addressed whether a defen-
dant’s compliance with government regulations and/
or industry standards is conclusive on the issue of 
punitive damages.

Government Contractor Defense
The government contractor defense “protects con-
tractors from tort liability that arises as a result of 
the contractor’s ‘compli[ance] with the specifications 
of a federal government contract.’” Getz v. Boeing 
Co., 654 F.3d 852, 860 (9th Cir. 2011) (quoting In re 
Hanford Nuclear Reservation Litig., 534 F.3d 986, 
1000 (9th Cir. 2008)). Such a defense “displaces 
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state law only when the Government, making a 
discretionary, safety-related military procurement 
decision contrary to the requirements of state law, 
incorporates this decision into a military contrac-
tor’s contractual obligations, thereby limiting the 
contractor’s ability to accommodate safety in a dif-
ferent fashion.” In re Haw. Fed. Asbestos Cases, 960 
F. 2d 806, 813 (9th Cir. 1992) (quoting In re Joint E. 
& S.D.N.Y. Asbestos Litig., 897 F.2d 626, 632 (2d Cir. 
1990)). To successfully invoke the defense, which 
applies to actions alleging both design and manufac-
turing defects, the contractor must demonstrate that 
the U.S. government approved reasonably precise 
specifications, the equipment conformed to those 
specifications, and the supplier adequately warned 
the U.S. government of the dangers in the use of the 
equipment, that were known to the contractor, but 
not the U.S. government. See Rodriquez v. Lockheed 
Martin Corp., 627 F.3d 1259, 1265–66 (9th Cir. 2010) 
(citations omitted). But see In re Haw. Fed. Asbestos 
Cases, 715 F. Supp. 298, 300 (D. Haw. 1988), aff’d, 
960 F.2d 806 (9th Cir. 1992) (where government 
specifications neither required nor forbade warnings 
and manufacturer could have provided asbestos 
warnings without breaching its government con-
tract, manufacturer could not assert government 
contractor defense in a failure to warn action). Under 
Hawaii state law, where the materials specified for 
use in the manufacture of a product (asbestos) ren-
dered the product inherently dangerous, the man-
ufacturer’s adherence to government specifications 
for such product will not be an absolute defense to 
a claim sounding in strict products liability. See 
Nobriga v. Raybestos-Manhattan, Inc., 683 P.2d 389, 
392 (Haw. 1984).

State-of-the-Art
In a strict products liability case, state-of-the-art 
evidence is not admissible to establish whether the 
seller knew or reasonably should have known of 
the dangerousness of the product. Johnson v. Ray-
bestos-Manhattan, Inc., 740 P.2d 548, 549 (Haw. 
1987). The Johnson court did not, however, address 
whether state-of-the-art evidence is admissible in 
a negligence or failure to warn case, or probative of 
some other relevant factor in a strict products lia-
bility action. Id. at 549, nn. 2, 3. But see In re Haw. 
Fed. Asbestos Cases, 960 F.2d 806, 816 (9th Cir. 1992) 
(concluding that under the Ninth Circuit’s reading 

of Hawaii law, state-of-the-art evidence is inadmis-
sible to challenge the dangerousness of a product in 
consumer expectations cases and the adequacy of 
warnings in failure to warn cases).

Privity of Contract
Privity of contract is not required to bring a strict 
products liability claim. See Stewart v. Budget Rent-
A-Car Corp., 470 P.2d 240, 245 n.7 (Haw. 1970); 
Wagatsuma v. Patch, 879 P.2d 572, 585 (Haw. Ct. 
App. 1994), cert. denied, 884 P.2d 1149 (Haw. 1994) 
(manufacturer’s duty of care extends only to those 
“foreseeably endangered” by its conduct and only 
with respect to those risks whose likelihood made 
the manufacturer’s conduct unreasonably danger-
ous). Hawaii Revised Statutes Section 490:2-318 
(2017) further provides that a “seller’s warranty 
whether express or implied extends to any person 
who may reasonably be expected to use, consume 
or be affected by the goods and who is injured by 
breach of the warranty.”

Disclaimer of Liability
Generally, a manufacturer’s disclaimer of liability 
for negligence or strict products liability will not be 
a defense. See State by Bronster v. U.S. Steel Corp., 
919 P.2d 294, 306 (Haw. 1996) (agreeing that judicial 
adoption of products liability cause of action against 
manufacturer, signaled the end of defenses such 
as privity and warranty disclaimers); Kawamata 
Farms v. United Agri Prods., 948 P.2d 1055, 1081–82 
(Haw. 1997) (where manufacturer’s label warranty 
disclaimer was not required by FIFRA, court’s ruling 
that disclaimer was unconscionable and thus unen-
forceable, did not infringe upon FIFRA). However, 
an exclusion, limitation, negation, modification or 
disclaimer to an express or implied warranty, may 
be a defense to a breach of warranty action. See Haw. 
Rev. Stat. §490:2-316 (2017); Virginia Sur. Co., Inc. 
v. Am. Eurocopter Corp., 955 F. Supp. 1213, 1217 (D. 
Haw. 1996) (noting that a disclaimer conforming to 
Haw. Rev. Stat. §490:2-316 (2017), would disclaim all 
implied warranties).

Failure to Mitigate Damages
Whether in contract or in tort, a plaintiff is under 
a duty to make every reasonable effort to mitigate 
his or her damages. Tabieros v. Clark Equip. Co., 944 
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P.2d 1279, 1316 (Haw. 1997). Failure to use reason-
able diligence to mitigate damages in this regard, 
should result in a reduction of the plaintiff’s recov-
ery, as attributable to his unreasonable conduct. See 
id. at 1315–16. It is the defendant’s burden, however, 
“to prove that mitigation is possible, and that the 
injured party has failed to take reasonable steps to 
mitigate his [or her] damages.” Id. at 1316.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
As first adopted in Hawaii, the economic loss doc-
trine barred recovery in tort for purely economic 
loss, when applied to claims based on a product 
liability, negligent design and/or negligent man-
ufacture theory. See State by Bronster v. U.S. Steel 
Corp., 919 P.2d 294, 302 (Haw. 1996). The economic 
loss doctrine absolves manufacturers “from a duty 
‘under either a negligence or strict products-lia-
bility theory to prevent a product from injuring 
itself.’” Id. at 303 (citing E. River S.S. Corp. v. Trans-
america Delaval, Inc., 476 U.S. 858, 871 (1986)). 
Rather, “damage to a product itself is most natu-
rally understood as a warranty claim,” as opposed 
to a tort claim. U.S. Steel, 919 P.2d at 302. The 
doctrine has been further applied in the context 
of construction litigation. See, e.g., City Express, 
Inc. v. Express Partners, 959 P.2d 836, 839 (Haw. 
1998) (“where a party is in privity of contract with 
a design professional, economic loss damages are 
limited to contractual remedies, and a negligence 
action may not be maintained”); Ass’n of Apart-
ment Owners of Newtown Meadows ex rel. its Bd. 
of Dirs. v. Venture 15, Inc., 167 P.3d 225, 285 (Haw. 
2007) (barring the recovery of purely economic 
loss in tort, even where there is no privity, “when 
allowing such recovery would blur the distinction 
between contract and tort law”). The economic loss 
doctrine does not, however, preclude recovery of 
purely economic loss in actions based upon negli-
gent misrepresentation, Section 552, Restatement 
(Second) of Torts, because, inter alia, the tort 
of negligent misrepresentation is founded upon 
breach of a duty that is separate and distinct from 
the duty abolished by the economic loss rule and 
the Uniform Commercial Code itself contemplates 
actions based on misrepresentation. See U.S. Steel, 
919 P.2d at 302–05.

Statutes of Limitation
Actions for wrongful death must be commenced 
within two years from the death of the injured 
person, except as otherwise provided. Haw. Rev. 
Stat. §663-3(b) (2017). Actions for the recovery of 
compensation for damage or injury to persons or 
property must be instituted within two years after 
the cause of action accrued, except as otherwise pro-
vided for by Section 657-13 (2017) (minority, insanity 
or imprisonment). Id. §657-7.

A negligence claim for personal injury or prop-
erty damage accrues “when plaintiff discovers, or 
through the use of reasonable diligence should have 
discovered, (1) the damage; (2) the violation of the 
duty; and (3) the causal connection between the vio-
lation of the duty and the damage.” See Hays v. City 
& Cnty. of Honolulu, 917 P.2d 718, 723 (Haw. 1996).

By contrast, the statute of limitations on a prod-
ucts liability action commences “on the earliest 
date that a plaintiff knows, or in the exercise of 
reasonable diligence, should know of the following 
elements: (1) that the defendant is engaged in the 
business of manufacturing or selling the product; 
(2) that the product contains a defect dangerous to 
the user or consumer; and (3) that the defect is the 
cause of his injury.” Ass’n of Apartment Owners of 
Newtown Meadows ex rel. its Bd. of Dirs. v. Venture 
15, Inc., 167 P.3d 225, 289 (Haw. 2007) (citing John-
son v. Raybestos-Manhattan, Inc., 740 P.2d 548, 549 
(Haw. 1987)).

A plaintiff’s claim for breach of express or implied 
warranty is governed by a four-year statute of lim-
itations. Haw. Rev. Stat. §490:2-725(1) (2017). Such 
a cause of action accrues when tender of delivery is 
first made, except where an express future perfor-
mance warranty is involved. See id. §490:2-725(2). 
Generally then, a breach of warranty claim must be 
brought within four years from the manufacturer’s 
first tender of delivery of the product. See Larsen v. 
Pacesetter Sys., Inc., 837 P.2d 1273, 1281 (Haw. 1992); 
see also Holliday v. Bell Helicopters Textron, Inc., 747 
F. Supp. 1396, 1398 (D. Haw. 1990) (breach of implied 
warranty claim accrues when delivery of product is 
tendered; statute expires four years thereafter).

Statutes of Repose
Hawaii Revised Statutes Section 657-8(a) (2017) pro-
vides for a ten-year statute of repose from the date 
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of completion of an improvement to real property, 
for actions for personal injury arising from the plan-
ning, design, and construction of such improvement. 
However, nothing therein shall operate to exclude 
or limit liability under products liability laws. Haw. 
Rev. Stat. §657-8(c) (2017).

One example of a statute of repose in the prod-
ucts liability context is the General Aviation Revi-
talization Act (GARA), 49 U.S.C. §40101, which 
contains a “rolling” statute of repose. GARA 
provides that no civil action for personal injury or 
property damage arising from an accident involv-
ing a general aviation aircraft may be brought 
against the manufacturer of the aircraft or a com-
ponent or system thereof, if the accident occurred 
after the applicable 18-year limitation period. See 
Holliday v. Extex, 457 F. Supp. 2d 1112, 1116 (D. 
Haw. 2006). The 18-year limitation period, however, 
starts anew if the injury or damage is caused by 
a “new component, system, subassembly or other 
part which replaced another component, system, 
subassembly, or other part originally in, or which 
was added to, the aircraft.” Id. at 1117–18 (quoting 
Caldwell v. Enstrom Helicopter Corp., 230 F.3d 1155, 
1156 (9th Cir. 2000)) (emphasis added). Mere mod-
ification of an original part does not equate with 
replacement, and thus will not invoke GARA’s roll-
ing provision. See id. at 1119.

Useful Safe Life
No reported Hawaii appellate court decision dis-
cusses this defense.

Manufacture Not an Ultra-Hazardous Activity
While Hawaii applies the doctrine of strict liability 
to a defendant which engages in ultra-hazardous 
activity, a plaintiff cannot prevail without establish-
ing proximate causation; that is, the strict liability 
only extends to the party whose ultra-hazardous 
activity directly caused the alleged injury. See Akee v. 
Dow Chem. Co., 293 F. Supp. 2d 1112, 1143 (D. Haw. 
2003) (citing Beckstrom v. Hawaiian Dredging Co., 
42 Haw. 353 (Haw. 1958)). Thus, the manufacture of 
even a dangerous product is generally not regarded 
as an ultra-hazardous activity, because the manu-
facturing process did not directly cause the alleged 
injury. See id. at 1143–44.

Damages and Joint Liability
Compensatory Damages
Recoverability

In strict liability and negligence-based personal 
injury tort actions, a plaintiff may seek both eco-
nomic and non-economic damages against joint 
tortfeasors. See Haw. Rev. Stat. §663-10.9 (2017).

Economic damages may include lost past wages, 
lost future wages, past medical expenses and future 
medical expenses. See Kienker v. Bauer, 129 P.3d 
1125, 1128 n.4 (Haw. 2006) (superseded by statute on 
other grounds).

Non-economic damages are defined by statute 
as damages for past and future pain and suffering, 
mental anguish, disfigurement, loss of enjoyment 
of life, loss of consortium, and other non-pecuni-
ary losses. Haw. Rev. Stat. §663-8.5 (2017); see also 
Bachran v. Morishige, 469 P.2d 808, 813 (Haw. 1970) 
(past and future pain and suffering may be consid-
ered as an element of damages in personal injury 
actions). However, a plaintiff cannot recover for neg-
ligent infliction of emotional distress arising from 
damage to property or material objects, unless the 
distress results in physical injury to or mental illness 
of the plaintiff. See Haw. Rev. Stat. §663-8.9 (2017). In 
other words, a Section 663-8.9 (2017) claim “requires 
a predicate physical injury to the [claimant alleging 
negligent infliction of emotional distress] before he 
or she may recover damages for negligent infliction 
of emotional distress.” Doe Parents No. 1 v. State of 
Hawai‘i, Dep’t of Educ., 58 P.3d 545, 580 (Haw. 2002).

The parents of a severely injured adult child who 
did not actually witness their son’s accident, but did 
witness its consequences shortly thereafter, were 
allowed to recover for emotional distress. See Masaki 
v. Gen. Motors Corp., 780 P.2d 566, 575–76 (Haw. 
1989). However, that the claimants did not person-
ally witness the accident is relevant to the degree 
of mental distress suffered. Id.; see also Tabieros v. 
Clark Equip. Co., 944 P.2d 1279, 1305 (Haw. 1997) 
(while “physical injury to the claimant, overt symp-
toms or manifestations of emotional distress, the 
actual witnessing of the tortious event, and/or sup-
porting expert or medical testimony are not prereq-
uisites to an NIED claim, the presence or absence of 
these factors may nevertheless be relevant to estab-
lishing the existence of ‘serious’ emotional distress 
in response to a tortious event”—the key inquiry not 
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being whether serious emotional distress might have 
resulted, but whether it actually resulted) (emphasis 
in original).

Hawaii’s wrongful death statute, Hawaii Revised 
Statutes Section 663-3 (2017), permits compensation 
to the decedent’s estate, surviving spouse, children, 
parents, and other dependents, for pecuniary injury 
and loss of society, companionship, love, care, affec-
tion, training, guidance, education and support. See 
also Hun v. Ctr. Props., 626 P.2d 182, 186 (Haw. 1981); 
Crawford v. Crawford, 745 P.2d 285, 287 (Haw. 1987). 
Parents may recover damages for loss of filial con-
sortium of a severely injured adult child. Masaki, 780 
P.2d at 578.

Limitations

Damages recoverable for pain and suffering are 
subject to a statutory cap of $375,000.00. Haw. Rev. 
Stat. §663-8.7 (2017). However, this limitation does 
not apply in actions against joint tortfeasors based 
on: intentional torts; environmental pollution torts; 
toxic and asbestos torts; aircraft accident torts; cer-
tain motor vehicle accident torts; and “strict and 
products liability torts.” Id.; see also Haw. Rev. Stat. 
§663-10.9(2) (2017).

Punitive Damages
Insurability

Punitive damages are insurable in Hawaii. The 
Hawaii insurance code provides in part that “Cov-
erage under any policy of insurance issued in this 
State shall not be construed to provide coverage for 
punitive or exemplary damages unless specifically 
included.” Haw. Rev. Stat. §431:10-240 (2017). The 
individual provisions of a particular policy will thus 
determine whether there is insurance coverage for 
punitive damages.

Recoverability

In Hawaii, punitive damages may be awarded only 
in cases where the wrongdoer has “acted wantonly 
or oppressively or with such malice as implies a 
spirit of mischief or criminal indifference to civil 
obligations; or where there has been some willful 
misconduct or that entire want of care which would 
raise the presumption of a conscious indifference to 
consequences.” Ass’n of Apartment Owners of New-
town Meadows ex rel. its Bd. of Dirs. v. Venture 15, 

Inc., 167 P.3d 225, 285 (Haw. 2007) (quoting Masaki 
v. Gen. Motors Corp., 780 P.2d 566, 575 (Haw. 1989)). 
The mere commission of a tort does not suffice; there 
must be “something more” to impose punitive dam-
ages. Masaki, 780 P.2d 566, 573 (1989). A positive ele-
ment of wrongdoing is always required and punitive 
damages are never awarded for mere inadvertence, 
mistake, or errors of judgment. See id. at 571.

Punitive damages are not designed to compen-
sate an injured party; they cannot be apportioned 
and are not subject to contribution. Ozaki v. Assn’ of 
Apartment Owners of Discovery Bay, 954 P.3d 652, 
669 (Haw. Ct. App. 1998), overruled in part on other 
grounds, 954 P.2d 644 (Haw. 1998)).

Punitive damages are not recoverable under 
Hawaii’s wrongful death statute, Hawaii Revised 
Statutes Section 663-3 (2017). See Ginoza v. Takai, 
40 Haw. 691, 704 (1955), reh’g denied, 40 Haw. 734 
(1955); In re Air Crash Disaster Near Chicago, Ill., 
644 F.2d 594, 630–32 (7th Cir. 1981) (recognizing 
Hawaii’s wrongful death statute as prohibiting puni-
tive damages).

A preponderance of evidence will not suffice to 
support an award of punitive damages. Rather, to 
justify an award of punitive damages, a plaintiff 
must prove his case by clear and convincing evi-
dence—“that degree of proof which will produce 
in the mind of the trier of fact a firm belief or 
conviction as to the allegations sought to be estab-
lished, and requires the existence of a fact be highly 
probable.” Masaki, 780 P.2d at 574. If the evidence 
presented at trial is insufficient to support a finding 
by clear and convincing evidence “that the ‘wrong-
doer’ acted wantonly, oppressively, or maliciously, 
the issue of punitive damages may not be presented 
to the jury.” Quedding v. Arisumi Bros., Inc., 661 P.2d 
706, 710 (Haw. 1983).

Moreover, where there is no evidence in the record 
to demonstrate willfulness, wantonness or reck-
lessness on defendant’s part, the plaintiffs’ claim for 
punitive damages is properly dismissed. See Grp. 
Builders, Inc. v. Admiral Ins. Co., No. 29729, 2013 
WL 1579600, at *14 (Haw. Ct. App. Apr.15, 2013); see 
also Takayama v. Zera, No. 27900, 2010 Haw. App. 
Lexis 135, at *16–17 (Haw. Ct. App. Mar. 18, 2010) 
(where defendant’s actions were characterized as a 
mistake or error in judgment, without knowledge 
of his wrongdoing, trial court did not err by deny-
ing plaintiff’s claim for punitive damages); Udac v. 
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Takata Corp., 214 P.3d 1133, 1155–59 (Haw. Ct. App. 
2009) (where, on review, the factors upon which the 
trial court apparently based its denial of defendant’s 
motion for judgment as a matter of law on plaintiffs’ 
claim for punitive damages, did not amount to clear 
and convincing evidence that defendant both had 
notice of product’s susceptibility and acted with an 
“entire want of care which would raise the presump-
tion of a conscious indifference to consequences”, the 
trial court’s denial of defendant’s motion on punitive 
damages award was ruled an abuse of discretion) 
(quoting Masaki, 780 P.2d at 575).

Hawaii’s survival statute, Hawaii Revised Statutes 
Section 663-7 (2017), provides that a cause of action 
arising from a wrongful act or neglect survives the 
death of the injured person. Thus, where the dece-
dent would have had a claim for punitive damages 
had she lived, her estate’s legal representative is 
entitled to bring a claim for punitive damages under 
Section 663-7 (2017). See Ozaki, 954 P.2d at 668 
(Haw. Ct. App. 1998); Jenkins v. Whittaker Corp., 551 
F. Supp. 110, 112 (D. Haw. 1982).

Unlike all other potential tortfeasors, the State 
of Hawaii is statutorily exempted from liability for 
punitive damages. See Haw. Rev. Stat. §662-2 (2017). 
In addition, public policy dictates that as municipal-
ities, the counties cannot be held liable for punitive 
damages. See Lauer v. YMCA, 557 P.2d 1334, 1342 
(Haw. 1976).

Limitations

To determine whether a punitive damage award is 
excessive under state law, Hawaii appellate courts 
look to “whether the award was palpably not sup-
ported by the evidence, or so excessive and outra-
geous when considered with the circumstances of 
the case as to demonstrate that the jury in assessing 
damages acted against rules of law or suffered their 
passions or prejudices to mislead them.” Kang v. 
Harrington, 587 P.2d 285, 292 (Haw. 1978) (quot-
ing Vasconcellos v. Juarez, 37 Haw. 364, 366 (1946) 
(citing Ward v. Inter-Island Steam Navigation Co., 
22 Haw. 488 (1915))). This same test is applied in 
both jury and jury-waived cases and “the inquiry 
on review is limited to whether, ‘upon the evidence 
adduced, reasonable men [and women] could have 
come to the same conclusion as the jury, or the trial 
court in a jury-waived case.’” Romero v. Hariri, 911 
P.2d 85, 93 (Haw. Ct. App. 1996) (quoting Kang, 587 

P.2d at 292 (quoting Lima v. Tomasa, 42 Haw. 478, 
483 (1958))).

Under Hawaii law, “[t]he proper measurement 
of punitive damages should be ‘[t]he degree of mal-
ice, oppression, or gross negligence which forms 
the basis for the award and the amount of money 
required to punish the defendant.’” Kekona v. Bor-
nemann, 349 P.3d 361, 370 (Haw. 2015) (quoting 
Kang, 587 P.2d at 293 (quoting Howell v. Associated 
Hotels, 40 Haw. 492, 501 (1954))). This determination 
is limited to an examination of the tortfeasor’s state 
of mind at the time of the act. Kang, 587 P.2d at 293.

The Hawaii Supreme Court also acknowledges 
that a state punitive damages award is reviewable for 
excessiveness under federal due process standards. 
Indeed, the due process clause of the Fourteenth 
Amendment prohibits the imposition of constitu-
tionally excessive punitive damages. See Kekona, 349 
P.3d at 369–70. As early as 1996, the Hawaii Interme-
diate Court of Appeals in Kunewa v. Joshua, 924 P.2d 
559, 569–71 (Haw. Ct. App. 1996), endorsed the U.S. 
Supreme Court’s articulation of constitutional guide-
lines for the imposition and appellate review of state 
punitive damages awards (Pacific Mut. Life Ins. Co. v. 
Haslip, 499 U.S. 1 (1991); Honda Motor Co. v. Oberg, 
512 U.S. 415 (1994); BMW of N. Am., Inc. v. Gore, 517 
U.S. 559 (1996)), concurring with Justice O’Connor 
that there is a “strong need to provide juries with 
standards to constrain their discretion so that they 
may exercise their power wisely, not capriciously 
or maliciously.”

Hawaii has adopted the majority view that a jury 
may consider a party’s attorneys’ fees, in determin-
ing a punitive damage award. Kunewa, 924 P.2d at 
77. However, the amount of attorneys’ fees must be 
reasonable and necessary, and are not to be awarded 
in addition to punitive damages. Kekona, 349 P.3d 
at 371.

Contribution
A right of contribution exists among joint tortfea-
sors. Haw. Rev. Stat. §663-12 (2017). A defendant 
may be entitled to contribution from a third-party 
defendant where the original plaintiff could have 
enforced liability against the third-party defendant. 
See In re All Asbestos Cases, 603 F. Supp. 599, 606 
(D. Haw. 1984). However, where the plaintiff is fore-
closed by law from suing the third-party defendant 
directly on a particular basis, the defendant would 
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also be foreclosed from bringing a contribution 
claim on that basis. Id.

Similarly, where the workers’ compensation stat-
ute precludes the injured employee from recovering 
damages against his employer, so too would a third-
party contribution claim by a defendant manufac-
turer against the employer as a joint tortfeasor be 
barred. See Kamali v. Hawaiian Elec. Co., 504 P.2d 
861, 864–65 (Haw. 1972).

See “Fault of Others,” supra, and “Joint and/or 
Several Liability,” infra.

Indemnification
Generally, a third-party claim for indemnity is based 
upon contract or some other independent duty 
existing between indemnitor and indemnitee, e.g., 
express contract and implied agreement to indem-
nify, a special relationship between indemnitor and 
indemnitee, or notions of primary versus secondary 
negligence. See Kamali v. Hawaiian Elec. Co., 504 
P.2d 861, 865–66 (Haw. 1972).

Hawaii courts have consistently held that private 
parties may contractually indemnify an indemnitee 
for the indemnitee’s own negligence, provided there 
is “clear and unequivocal assumption of liability by 
one party for the other party’s negligence.” Haole 
v. State, 140 P.3d 377, 384 (Haw. 2006); see Kamali, 
504 P.2d at 866; Keawe v. Hawaiian Elec. Co., 649 
P.2d 1149, 1153 (Haw. 1982); Espaniola v. Cawdrey 
Mars Joint Venture, 707 P.2d 365, 369 (Haw. 1985). 
Thus, where an indemnitor is contractually obligated 
to indemnify another party for its negligence, it is 
“obligated to indemnify for both its sole and concur-
rent negligence unless the indemnity contract clearly 
and unequivocally specifies otherwise.” Straub Clinic 
& Hosp., Inc. v. Chi. Ins. Co., 665 P.2d 176, 180 (Haw. 
Ct. App. 1983).

“The right to indemnification is invoked where 
the indemnitee has been held absolutely liable for 
the wrongful acts of another, e.g., where liability is 
based solely on respondeat superior, the bailor-bailee 
relationship, or ownership of property (for injury 
resulting from a dangerous condition created by a 
third party).” In re All Asbestos Cases, 603 F. Supp. 
599, 606–07 (D. Haw. 1984). “Further, indemnity is 
available where the indemnitee was induced to act by 
the misrepresentations or directions of the indemni-
tor.” Id. at 607.

“Tort or ‘equitable’ indemnity will be recognized 
when the indemnitor is guilty of ‘active,’ ‘primary’ 
or ‘original’ fault, as opposed to the merely ‘passive,’ 
‘secondary,’ or ‘implied’ fault of the indemnitee.” Id. 
at 606–07; see also Boudreau v. Gen. Elec. Co., 625 
P.2d 384, 390 (Haw. Ct. App. 1981) (in dictum, noting 
that because seller was required to defend against 
strict liability and negligence claims leveled against 
it solely because it sold allegedly defective appliance 
to plaintiff, the common law would grant it indem-
nification for defense costs). The right to indemnity 
has also been recognized “where the indemnitee 
has without fault or only through passive negligence 
failed to discover a dangerous condition created by 
the indemnitor.” In re All Asbestos Cases, 603 F. Supp. 
at 607.

Joint and/or Several Liability
“Joint tortfeasors” is defined as “two or more persons 
jointly or severally liable in tort for the same injury 
to person or property, whether or not judgment has 
been recovered against all or some of them.” Haw. 
Rev. Stat. §663-11 (2017). While joint and several 
liability among joint tortfeasors was symbolically 
“abolished,” many statutory exceptions to the aboli-
tion remain. See id. §663-10.9. For example, in strict 
and products liability tort actions, joint tortfeasors 
can be held jointly and severally liable for the plain-
tiff’s economic and non-economic damages. Id. 
§663-10.9(2)(E). Also, in actions involving injury or 
death to a person (other than those enumerated in 
Section 663-10.9(2) (2017)), those joint tortfeasors 
whose individual degree of negligence is determined 
to be 25 percent or more are jointly and severally 
liable for the plaintiff’s non-economic damages. Id. 
§663-10.9(3).

Hawaii’s good faith settlement law is codified at 
Hawaii Revised Statutes Section 663-15.5 (2017), 
within its Uniform Contribution Among Tortfea-
sors Act. The Hawaii Supreme Court has applied 
the “totality of the circumstances” approach in 
evaluating the trial court’s finding of a good faith 
settlement. Troyer v. Adams, 77 P.3d 83, 106–11 
(Haw. 2003). The list of Troyer factors is not intended 
to be exclusive, nor is the trial court mandated to 
apply each and every Troyer factor for purposes of 
its good faith determination. Befitel v. Lyckman, 
298 P.3d 1058, 2013 WL 1131612, at *2 (Haw. Ct. 
App. Mar. 18, 2013). Upon the court’s approval of 
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a good faith settlement, the settling tortfeasor is 
discharged from contribution liability to the other 
joint tortfeasors; all existing cross-claims against the 
settling tortfeasor are dismissed (except those based 
on written indemnity agreements); and any further 
claims against the settling tortfeasor are barred 
(except those based on written indemnity agree-
ments). Haw. Rev. Stat. §663-15.5(a) and (d) (2017). 
Where the court has given its good faith approval, 
the non-settling tortfeasor is entitled to a reduction 
of any verdict by the amount of the settlement(s). Id. 
§663-15.5(a)(2). Nothing in the good faith settlement 
law bars a non-settling tortfeasor from seeking to 
have the trier of fact apportion fault against any 
settling tortfeasor against whom the non-settling 
tortfeasor had previously asserted a claim for contri-
bution. See id. §663-15.5; see also Adams v. Yokooji, 
271 P.3d 1179, 1186–87 (Haw. Ct. App. 2012) (a good 
faith settlement does not preclude a non-settling 
defendant from introducing evidence to rebut the 
plaintiff’s causation evidence or from establishing 
that something else or someone else, including the 
so-called “empty chair,” was a proximate cause of the 
plaintiff’s alleged injury).

Pursuant to Hawaii Revised Statutes Section 
663-15.5(e) (2017), any party aggrieved by a court’s 
determination on the issue of good faith may file an 
appeal therefrom. See, e.g., Brooks v. Dana Nance & 
Co., 153 P.3d 1091, 1102 (Haw. 2007), recon. denied, 
152 P.3d 1236 (Haw. 2007) (trial court’s dismissal 
with prejudice of non-settling defendant’s pending 
cross-claim against settling defendant, in conjunc-
tion with its granting of settling defendant’s good 
faith petition, was an abuse of discretion, where 
cross-claim was based on an undisputed mutual 
indemnity agreement between the two defendants, 
and Hawaii Revised Statutes Sections 663-15.5(d)(1) 
and 15.5(d)(2) (2017) expressly preserved any cross-
claim based on a written indemnity agreement).

See “Fault of Others,” supra.

Successor Liability
At this time, there is no reported Hawaii appellate 
court decision expressly adopting the rule of succes-
sor liability in the context of a manufacturer’s liability 
for the products of its predecessor. However, Hawaii 
appellate courts have discussed the common law rule 
of “successor liability” in other contexts. See Evanston 
Ins. Co. v. Luko, 783 P.2d 293, 296 (Haw. Ct. App. 

1989) (a corporation which succeeds to or acquires all 
of the assets of a predecessor corporation and thereby 
exists as a mere continuation or reincarnation of the 
predecessor corporation, may be held liable for the 
predecessor’s debts and liabilities); Del Monte Fresh 
Produce (Hawaii), Inc. v. Fireman’s Fund Ins. Co., 183 
P.3d 734, 743–45 (Haw. 2007) (characterizing Califor-
nia’s “product-line successor liability” rule as a matter 
of tort duty and liability, but declining to extend such 
rule to entitle a successor corporation to the insur-
ance coverage of its predecessor by operation of law, 
as being inconsistent with Hawaii insurance law).

Market Share Liability
In an opinion expressly limited to the facts before it, 
the Hawaii Supreme Court held that in a blood com-
ponent contamination case wherein the actual tort-
feasor could not be proven, it would recognize the 
theory of national market-share liability “to appor-
tion liability so as to correspond to the over-all cul-
pability of each defendant, measured by the amount 
of risk of injury each defendant created to the pub-
lic-at-large.” Smith v. Cutter Biological, Inc., 823 P.2d 
717, 728, 729 (Haw. 1991). A plaintiff’s failure to use 
due diligence to identify and join all manufacturers, 
while not a defense, could affect the plaintiff’s per-
centage of recovery. Id. at 729. Defendants are also 
permitted to implead other manufacturers. Id.

Under the market-share theory, the plaintiff’s des-
ignation of a defendant as a member of the national 
market creates a rebuttable presumption of liability 
for its designated share of the market. Id. at 729. 
However, joint and several liability will not apply and 
“‘if a defendant can establish its actual market share, 
it will not be liable under any circumstances for more 
than that percentage of the plaintiff’s total injuries.’” 
Id. (quoting Conley v. Boyle Drug Co., 570 So. 2d 275, 
285 (Fla. 1990) (quoting George v. Parke-Davis, 733 
P.2d 507, 513 (Wash. 1987))). If defendants fail to es-
tablish their proportion and share of the market, they 
will be liable for the difference in the judgment to 100 
percent of the market. Id.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern jury instructions specifically tailored to 
products liability cases are available in the state cir-
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cuit courts (see Hawaii Civil Jury Instructions, 1999 
edition, as amended, at Instruction nos. 11.1 through 
13.7). While these proposed jury instructions have 
been approved for publication and distribution by 
the Hawaii Supreme Court, they are not to be con-
sidered by any court as an approval or judgment as 
to the validity or correction of the substance of any 
instruction. There are no comparable proposed jury 
instructions tailored to products liability cases avail-
able for use in the Hawaii federal district court.

Design or Manufacturing Defect

The plaintiff’s burden in a design defect case is to 
prove: (1) a defect in the product which rendered it 
unreasonably dangerous for its intended or reason-
ably foreseeable use; and (2) a causal connection 
between the defect and plaintiff’s injuries. Tabieros v. 
Clark Equip. Co., 944 P.2d 1279, 1297 (Haw. 1997).

To prove a defect under the consumer expectation 
test, “the plaintiff must show that the product failed 
to perform as safely as an ordinary consumer would 
expect when it was used in its intended or reasonably 
foreseeable manner.” Wagatsuma v. Patch, 879 P.2d 
572, 584 (Haw. Ct. App. 1994), cert. denied, 884 P.2d 
1149 (Haw. 1994).

A product may be defective in design under the 
risk-utility test, if the plaintiff demonstrates that 
the defective design proximately caused his injury 
and the defendant fails to establish, in light of the 
relevant factors, that the benefits of the challenged 
design outweigh the inherent risks of danger in 
the design. Ontai v. Straub Clinic & Hosp., Inc., 659 
P.2d 734, 739–40 (Haw. 1983). The risk-utility test 
involves consideration and balancing of a number of 
relevant factors. See Wagatsuma, 879 P.2d at 584 n.9.

Under the latent defect test, a product may be 
found “defective in design even if faultlessly made, if 
the use of the product in a manner that is intended 
or reasonably foreseeable including reasonably fore-
seeable misuses, involves a substantial danger that 
would not be readily recognized by the ordinary user 
of the product and the manufacturer fails to give 
adequate warnings of the danger.” Masaki v. Gen. 
Motors Corp., 780 P.2d 566, 578 n.10 (Haw. 1989).

The failure of the manufacturer to equip its prod-
uct with a safety device may also constitute a design 
defect. Ontai, 659 P.2d at 740; Wagatsuma, 879 P.2d 
at 583.

A defect in the manufacture of a product exists if 
the product differs from the manufacturer’s intended 
result or from the manufacturer’s apparently identi-
cal products. Masaki, 780 P.2d at 580. A manufactur-
ing defect also occurs “when, at the manufacturing 
stage, the product does not conform to the quality of 
other products of its kind.” Wagatsuma, 879 P.2d at 
583 n.6.

Failure to Warn

“A manufacturer must give appropriate warning 
of any known dangers which the user would not 
ordinarily discover.” Acoba v. Gen. Tire, Inc., 986 
P.2d 288, 305 (Haw. 1999). This includes a duty to 
give adequate instructions for safe use and a duty 
to warn as to dangers inherent in improper use. 
Ontai v. Straub Clinic & Hosp., Inc., 659 P.2d 734, 743 
(Haw. 1983). However, a manufacturer’s duty to warn 
extends only to its own product, and not products 
which it did not produce, sell, or control. Acoba, 986 
P.2d at 305. Also, on a matter of first impression, a 
federal court applying Hawaii law held that neither 
raw material suppliers, nor bulk suppliers of prod-
ucts to manufacturers, are under a duty to warn ulti-
mate consumers of purchasers of the manufacturer’s 
product. See Kealoha v. E.I. du Pont de Nemours & 
Co., 82 F.3d 894, 901–02 (9th Cir. 1996).

Federal regulation may establish requirements for 
warning labels, thus preempting any state law-based 
requirement. See Akee v. Dow Chem. Co., 272 F. 
Supp. 2d 1133 (D. Haw. 2003).

Post-Sale Duties

Manufacturers are under no additional duty to retro-
fit or recall a product separate and apart from those 
duties to which they are already subject. Thus, man-
ufacturers are not subject to an independent, con-
tinuing duty to retrofit their products, subsequent to 
their manufacture and sale, with post-manufacture 
safety devices that were unavailable at the time of 
manufacture. Tabieros v. Clark Equip. Co., 944 P.2d 
1279, 1301 (Haw. 1997).

Vendor or Distributor

“Where a seller or lessor engaged in the business of 
selling or leasing a product, sells or leases a defective 
product which is dangerous to the user or consumer, 
and injury results from its use or consumption, the 
seller or lessor will be held strictly liable in tort for 
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the injury.” Ontai v. Straub Clinic & Hosp., Inc., 659 
P.2d 734, 739 (Haw. 1983); see Nielsen v. Am. Honda 
Motor Co., 989 P.2d 264, 274 n.14 (Haw. Ct. App. 
1999), cert. dism’d (1999); see also Leong v. Sears 
Roebuck & Co., 970 P.2d 972, 979 (Haw. 1998) (where 
department store neither manufactured nor sold the 
escalator which allegedly injured plaintiff, it could 
not be held strictly liable, whereas both manufac-
turer and distributor of escalator could).

The “occasional seller” exception in comment f to 
Section 402A of the Restatement (Second) of Torts, 
which relieves an “occasional seller” from strict 
products liability, is intended only to apply to an 
ordinary person who makes an isolated sale—not a 
manufacturer in the business of producing products. 
See Kaneko v. Hilo Coast Processing, 654 P.2d 343, 
351 (Haw. 1982).

Proof in Negligence Actions
Pattern Jury Instructions

Proposed jury instructions specifically tailored to 
negligence-based products liability cases are avail-
able for use in the state circuit courts. See Hawaii 
Civil Jury Instructions, 1999 edition, as amended, 
Instruction nos. 3.1 through 3.3; 11.7 through 11.9. 
While these proposed jury instructions have been 
approved for publication and distribution by the 
Hawaii Supreme Court, they are not to be consid-
ered by any court as an approval or judgment as to 
the validity or correction of the substance of any 
instruction. There are no comparable proposed jury 
instructions tailored to negligence-based products 
liability cases available for use in the Hawaii federal 
district court.

Design or Manufacturing Defect

The plaintiff’s burden in a negligent design claim 
is to prove that (1) the manufacturer was negligent 
in not taking reasonable measures in designing its 
product to protect against a foreseeable risk of injury, 
and (2) the manufacturer’s negligence was a legal 
cause of the plaintiff’s injury. Tabieros v. Clark Equip. 
Co., 944 P.2d 1279, 1297 (Haw. 1997).

“Among the factors the trier of fact should con-
sider in determining whether the manufacturer 
acted reasonably are: (1) balancing the likelihood 
and gravity of the potential harm against the burden 
of precautions which would effectively avoid the 

harm; (2) the style, type, and particular purpose of 
the product; (3) the cost of an alternative design, 
since the product’s marketability may be adversely 
affected by a cost factor that greatly outweighs the 
added safety of the product; and (4) the price of the 
product itself.” Wagatsuma v. Patch, 879 P.2d 572, 
583 (Haw. Ct. App. 1994), cert. denied, 884 P.2d 1149 
(Haw. 1994).

Similarly, the plaintiff’s burden in a negligent 
manufacturing claim is to show that the manufac-
turer breached its duty of due care in manufacturing 
the product, resulting in a product of non-conform-
ing or unintended quality, and that such breach 
proximately caused the injury. See id. at 583 n.10; see 
also Masaki v. Gen. Motors Corp., 780 P.2d 566, 580 
(Haw. 1989).

Failure to Warn

See “Proof in Strict Liability Actions,” supra.

Vendor or Distributor

See “Proof in Negligence Actions,” “Design or Manu-
facturing Defect,” supra.

Evidence
Qualification of Expert Witness
Rule 702 of the Hawaii Rules of Evidence sets forth 
the test for admission of expert testimony:

If scientific, technical, or other specialized 
knowledge will assist the trier of fact to 
understand the evidence or to determine a 
fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or 
education may testify thereto in the form of 
an opinion or otherwise. In determining the 
issue of assistance to the trier of fact, the court 
may consider the trustworthiness and validity 
of the scientific technique or mode of analysis 
employed by the proffered expert.

Rule 702 does not require the trial court to formally 
qualify a witness as an expert in front of the jury, 
before the witness’s testimony is received into evi-
dence. State v. Metcalfe, 297 P.3d 1062, 1081 (Haw. 
2013). Rather, to provide expert testimony under 
702, “(1) the witness must be qualified by knowledge, 
skill, experience, training or education; (2) the tes-
timony must have the capacity to assist the trier of 
fact to understand the evidence or to determine a 
fact in issue; and (3) the expert’s analysis must meet 
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a threshold level of reliability and trustworthiness.” 
Id. at 1083.

The reliability requirement refers to eviden-
tiary reliability—that is trustworthiness. 
Under this prong, admission of expert evi-
dence is premised on an assumption that the 
expert’s opinion will have a reliable basis in 
the knowledge and experience of his or her 
discipline. In this context, the trial court is 
assigned the task of ensuring that an expert’s 
testimony both rests on a reliable foundation 
and is relevant to the task at hand.

Id. at 1083 (quoting State v. Torres, 22 P.3d 409, 438 
(Haw. Ct. App. 2009)) (emphasis in original). A case-
by-case determination must be made by the court, 
which has considerable discretion in determining 
whether the expert possesses adequate experience 
with the subject of the testimony. See Nielsen v. Am. 
Honda Motor Co., 989 P.2d 264, 272 (Haw. Ct. App. 
1999), cert. dism’d (1999); Tabieros v. Clark Equip. 
Co., 944 P.2d 1279, 1338–39 (Haw. 1997). Once the 
basic requisite qualifications are established, the 
extent of an expert’s knowledge of the subject matter 
goes to the weight rather than the admissibility of 
the testimony. Tabieros, 944 P.2d at 1338.

Spoliation of Evidence
Hawaii courts have wide-ranging authority to fash-
ion appropriate remedies and sanctions for spoli-
ation of evidence under both the discovery rules 
(e.g., Hawaii Rule of Civil Procedure 37) and their 
inherent equity, supervisory, and administrative 
powers. See, e.g., Haw. Rev. Stat. §603-21.9 (2017); 
Richardson v. Sport Shinko (Waikiki Corp.), 880 
P.2d 169, 182 (Haw. 1994); Stender v. Vincent, 992 
P.2d 50, 57 (Haw. 2000). This includes the “inherent 
power to curb abuses and promote a fair process 
which extends to the preclusion of evidence and may 
include dismissal in severe circumstances.” Rich-
ardson, 880 P.2d at 182; see also Stender, 992 P.2d at 
58–60 (trial court’s adverse inference sanction for 
litigant’s failure to take affirmative steps to preserve 
an accident vehicle as evidence for potential litiga-
tion based on that very vehicle, upheld as within its 
inherent power “to curb abuses and promote a fair 
process,” where opposing party suffers any resultant 
prejudice from the spoliation).

To date, no reported Hawaii appellate court 
decision has stated whether or not the independent 

tort of spoliation of evidence will be recognized 
in this jurisdiction. See Matsuura v. E.I. du Pont 
de Nemours & Co., 73 P.3d 687, 706 (Haw. 2003). 
But see Lee v. Cnty. of Haw., 310 P.3d 1047, 2010 
WL 4247129, at *5 (Haw. Ct. App. Oct. 28, 2010) 
(assuming, arguendo, recognition of causes of 
action for intentional and/or negligent spoliation of 
evidence in Hawaii, but nevertheless finding that 
plaintiff failed to state a claim upon which relief 
could be granted, where she did not allege that 
defendant destroyed evidence).

Subsequent Remedial Measures
Evidence of subsequent remedial measures taken, is 
not admissible to prove negligence or culpable con-
duct in connection with a particular event. See Haw. 
R. Evid. 407; Ranches v. City & Cnty. of Honolulu, 168 
P.3d 592, 597–98 (Haw. 2007) (a remedial measure 
“is intended to address the occurrence of an event by 
making the event less likely to happen in the future”; 
thus, measures taken after an event, but which were 
predetermined before the event, are not remedial 
under Rule 407). Under the Hawaii rule, however, 
such exclusion is not required when offered as proof 
of a dangerous defect in products liability cases, 
ownership, control or feasibility of precautionary 
measures or impeachment. Id.; cf. Fed. R. Evid. 407.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, service of process is made pursuant to 
Rule 4 of the Hawaii Rules of Civil Procedure and 
state statutes governing service, Hawaii Revised Stat-
utes Sections 634-21 through 634-37 (2017).

Sections 634-23 and 634-24 (2017) pertain to in 
rem jurisdiction and permit service via personal 
service wherever the defendant is found, registered 
or certified mail/return receipt requested, or publica-
tion, as ordered by the court.

When a defendant is a resident of Hawaii, but 
cannot be served within the state, personal service 
may be made outside of the State pursuant to Section 
634-25 (2017).

Service of an organization or association may be 
effected through service upon an officer, trustee, 
agent thereof, or alternatively, a member thereof, 
pursuant to Section 634-30 (2017).
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When an out-of-state association transacts activ-
ity or business within the state through an officer, 
agent, representative, employee or member thereof 
within the state, said association and its members 
shall be subject to the jurisdiction of the Hawaii state 
courts, and service shall be made by registered mail 
to the association at its last known address, pursuant 
to Section 634-31 (2017).

Service of process upon any person subject to the 
jurisdiction of the Hawaii state courts pursuant to 
the long-arm statute, Hawaii Revised Statutes Sec-
tion 634-35 (2017), may be made pursuant to Section 
634-36 (2017), if the person cannot be found within 
the state.

Section 634-36 (2017) also provides for effecting 
service in conjunction with the matters described in 
Sections 634-33 (2017) (operation of motor vehicles), 
634-34 (2017) (boat operators) and 634-35 (2017) 
(acts submitting to jurisdiction). This statute per-
mits personal service where the defendant is found; 
service via certified, registered or express mail 
with return receipt requested (with plaintiff being 
required to file a proof of service with the court); or 
failing those, service via publication, as ordered by 
the court.

Answer Time
Hawaii Rule of Civil Procedure 12(a)(1) provides that 
a “defendant shall serve an answer within 20 days 
after being served with the summons and complaint, 
except when service is made under Rule 4(c) and 
a different time is prescribed in an order of court 
under a statute or rule of court.” Cf. Fed. R. Civ. P. 
12(a)(1)(A) (unless otherwise provided for in Rule 
12 or a federal statute, a defendant must serve an 
answer within 21 days after service of the summons 
and complaint).

Particularity with which Affirmative 
Defenses must be Raised
Under Hawaii Rule of Civil Procedure 8(c), a defen-
dant must, in response to a pleading (e.g., complaint) 
“set forth affirmatively accord and satisfaction, 
arbitration and award, assumption of risk, contrib-
utory negligence, discharge in bankruptcy, duress, 
estoppel, failure of consideration, fraud, illegality, 
injury by fellow servant, laches, license, payment, 
release, res judicata, state of frauds, statute of lim-

itations, waiver, and any other matter constituting 
an avoidance or affirmative defense.” Since Hawaii 
is a notice pleading state, the particularity with 
which a defendant has pled its affirmative defenses 
is adequate “if it provides the opponent fair notice of 
the nature of the defense.” See Iwamoto v. Hironaga, 
258 P.3d 948, 2011 WL 3808780, at *4 (Haw. Ct. App. 
Aug. 30, 2011).

The failure to specifically plead an affirmative 
defense may constitute a waiver. See Touche Ross 
Ltd. v. Filipek, 778 P.2d 721, 730 (Haw. Ct. App. 1989) 
(failure to plead lack of good faith and fair dealing 
in answer, amounted to defendant’s waiver of such 
defense). However, if evidence of the affirmative 
defense is raised and not objected to and the plaintiff 
had reasonable opportunity to respond to it, there is 
no waiver of the defense and the defendant’s failure 
to plead it is immaterial. See Jones v. Phillipson, 987 
P.2d 1015, 1021 (Haw. Ct. App. 1999); see also Haw. 
R. Civ. P. 15(b)(1) (issues not raised by the pleadings 
but tried by the express or implied consent of the 
parties, shall be treated as if they had been raised 
in the pleadings). “Whether an affirmative defense 
has been waived due to a party’s failure to plead the 
defense is a question of law reviewed de novo.” Suppa 
Corp. v. Ass’n of Apartment Owners of Kahala Beach, 
291 P.3d 395, 2012 WL 6554653, at *4 (Haw. Ct. App. 
Dec. 14, 2012).
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